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PREFACE. 


T may naturally be aſked Why U publiſh at 
« a//?” © Why I begin from Lord Raywono's 
Death, rather than from any prior ra?“ «« Why 
ce have poſtponed the three former Parts of this Work ; 

« and publiſhed | the fourth Part, fit“ ? « Why I 


venture to print, without the Sanction of a Licence, 


0 authenticate my Reports” ? 


In ANsWER to the 22 Queſtion.— 
1 found myſelf reduced to the N ; of either de- 


Proying or publiſhing theſe Papers; (which were in- 


tended for my own private Uſe, and not for public In- 


ſpection.) For as it was become generally known 
c that I had taken ſome Account, (good or bad,) of 


ce all the Caſes which had occurred in the Court of 
« King's Bench for upwards of 40 Years”, I was ſub- 
ʒject to continual Interruption and even Perſecution, by 


inceſſant Applications for Searches into my Notes; for 
Tranſcripts of them; ſometimes for the Note-books 


themſelves, (not always returned without Trouble and 
Solicitation ;) not to mention frequent Converſations 
upon very dry and unentertaining Subjects, which my 
Conſulters were paid tor conſidering, but I had no Sort 


of Concern in. This Inconvenience grew from bad to 


worſe, till it became quite inſupportable : And from 
thence ariſes the ae Publication. . 


IN Avswzn to the ſecond Queſtion— : 


My Notes taken at the Bar, previouſly to my be- 
coming Clerk of the Crown, had no particular Claim to 
1 | the 


the leaſt Degree of e r I Fa 
not preſume ' to expoſe them to public View. But when 
| entered upon that Office, 1 thereby came to have all 
| the Records and Rule-books on the Crawn-fide of the 
Court in my own Power, and could inſpect or tran- 
ſcribe them at Pleaſure : Beſides which, as I never at-_ 
ter that Time ſtirred out of Court till it roſe, I was 
ſure to miſs nothing that paſſed in it. Add to this, 
That I had mow, by my Situation in the very Middle of 
the Court, better Convenience both of Hearing and 
Writing, than I had had at the Bar, in the outermoſt. 
Rows. I then came to have alſo better Opportunities 


of procuring true States of the Caſes on the ul Side 
of the Court. 


Lord Raywonnd and my immediate Predeceſſor in 

Hum Office happening both to die in the“ ſame Vacation, 
i rare BY, was ſworn into my preſent Office as ſoon as the Court 
5 bir. Mr,” fat after Lord Raymonp's Deceaſe, v Viz. on the firſt 
| ge 0% Day of Eafler Term 6 G. 2. 1733 Lord Ray- I 
| | Lord Re. Mops Death ſeems therefore to be the fitteſt ra from 4 
of March whence to begin: and the rather, becauſe his Lord- 
3 oN Reports (ending with Trinity Term 5 & 6 


6. 2. 1732.) have been publics fince his Death. 


„ Prom. 12 * At - this Time alſo, the Garb of Common-law 
p 173 Mareb Pleadings was entirely changed, and modernized. * 4 
1 Cee 2. Statute took Place, for converting them from a fixed 
„2 dead Language to a fluctuating living one; and for al- 
tering the ſtrong ſolid compact Hand (calculated to laſt 

tor Ages) wherein they were uſed to be written, into 

| 5 a Species of Hand-writing ſo weak, flimſy and diffuſfe 

5 that (in Conſequence and Corruption of this Statute, — 

though undoubtedly contrary to ir 8 Intention,) many 1 

a modern Record will bardly out-live it's Writer, and 


few perhaps will ſurvive 8 above a Century. 


„ 
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that Deſire of being delivered from daily Importunity, 
which obliged me to publiſh, is a 1 Motive to my 
publiſhing in this Order. 
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Is Axewnr to the third Queſtion © 


Tank are many Reaſons which nition me to ot 
low * Example ſet by the Publiſher by Crokn.'s Re- 


EY : | e Harebecls 
8 | | 1 Eb, - » Grimflon's 
Lark Caſes are molt fought aſter: Amd therefats omg 


As my Reports can FE of 10 Authority 'y, Ge IR 


may ſupply that Defect, where the Caſes are fo recent, 
from their ow: Notes : : And my Book may be of Ute, i 


as an Index. 


By Beginning with his Part, bee many Gentle 


men now alive can ſet me right,) I ſhall make an Ex- 
periment Whether my Faults and Miſtakes are ſo 


cc great, as to make 1 it adviſcable for me to ſuppreſs the 
c Keſt. N | Pr Hf | 


1 che rather begin with this Part, t to prevent; he 
Publication of worſe and more inaccurate Notes. Some 


Encouragement to the moſt faulty might be expected, 
from the Impatience of the Profeliim,: for Reports 
during this Period. And their Impatience is not to be 


wondered at. There never was more Buſineſs. The 


Reaſoning and Opinions of the Judges never gave more 
Satisfaction. All the Seats were never ſo filled together. 


And (what never happened before, during a like Peri- 
od,) ſince the 11% Day of November 1756 to this 
Day, there never has appeared in Court the leaſt Diffe- 


rence of Opinion: Every Rule, Order, Certificate and 


Judgment have been 1nanimors. The Books of Re- 
ports are ſo full of frequent Difference of Sentiments in 


21 the A ub ſy and e that for All to 


agree 
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agree ſo long, through ſuch an infinite Pikes of Baſs. 


neſs, in every Concluſion upon every Queſtion of every 
Kind, argues uncommon Knowledge, Capacity and 
Temper in All. The Authority of right Judgments, 
upon right Principles, given unanimouſly by Magiſtrates 
who add Weight and Dignity to the higheſt Offices, 


inſtead of deriving any from them, is ſo great, that the 


direct Point determined becomes a Rol for ever, and 


_ eftabliſhes Certainty, the Mother of Security and Peace. 


The extraordinary Ability with which every Seat upon 
the Bench has been filled during this Period, has ſuf- 
fered nothing to hang undecided. A new Plan of Di 
patch has brought every Matter /peeazly to a Concluſion z 


in Spite of the Parties themſelves, their Counſel and At- 
tornies; in Spite of mutual Dilatorineſs, Negligence 
and Complaiſance; in Spite of Artifice by that Side 


which finds an Intereſt in protracting; in Spite of every 
Contrivance which can be luggeſted to a Defendant 


who means only Delay. 


Some. hundred Cauſes end, every Year: at the Sit- 


. tings, which are not heard = in Court ; (For the 


Judgment 1s conſequential, and of Courle : ) Many of 
them, within a few Months after their Commence- 


ment. Where there is a /þecial Caſe or Verdict at the 


Sittings, it is dictated by the Court, and ſigned by the 


Counſel before the Jury is diſcharged. If, in ſettling 


it, any Difference ariſes about a Fact, the Opinion of 


the Jury is taken, and the Fact is ſtated accordingly: 
Whereas they ed to be left to future ſettling; which 


often occaſioned much Altercation and many Attendances 


before the Judge; ſometimes, a new Trial, to fix a 
Fact; always, a great Delay. They muſt ow be ſet 


down in the Paper, for Argument, within four Days; 
They muſt be argued in Courſe, as they ſtand: Altho' 
Bei Sides ſhould conſent; they cannot be put off, but 


for ſpecial and ſufficient Rags n by Affidavit 
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I if neceflary,] and upon Motion a Da or 'two "halt. 
Nothing ſtops on Account of the Abſence of any of 

the Judges: Whereas nothing (of this Kind) uſed to 
come on, unleſs the Court was Full. 


The Judges being apprized of the Caſe and Queſtion, 
from their Paper-books, give Judgment, in many Caſes, 
immediately, upon the firſt Argument; and refuſe a 55 
cond, unleſs they themſelves think the Queſtion requires 
more Examination. It very ſeldom happens that there 
are more than z7wo Arguments: Whereas I remember 
three or four to have been common; and it was not 
thought proper, to refuſe hearing a ſecond, third, or 
even fourth Argument, if either Side preſſed for ity 
though the Court themſelves had n no Doubt. 


All Motions or Rules in Matters of Length or Conſe 
quence are appointed for particular Days, and called on 
firſt: Whereas they uſed to take their Chance of being 

moved by Counſel in their Turn; and thereby were 
often kept back till the laſt Day of the Term, and then 
(for Want of Time) neceſſarily put off to the next 
Term, and ſo on (with good Management) from Term 
to Term. | 


Beef 7 thee ſpecial Appointments, all enlarged Rules ” 
muſt come on, e 9 8 the rſt Week of 
the Term. OD: 


There are more Orixioxs of the Court, during this 

4 Period, upon important. Points, than ever were given 

during the like Number of Years: And I do not re- 
member a ſingle Inſtance where the Determination did 
not give general Satisfaction. In every Caſe which the 
Anxiety of Parties has carried to the Houle of Lords, 
it has been unanimouſly affirmed. = 
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* Pref, to 


Gro. Car. 


ing a Word of the Work itſelf, or that the Licenſers 
ever /aw it. Such Licences ( to allow and approve of 


SIR Tour 1 was obliget to omit many of the 
beſt and moſt intereſting Arguments; becauſe they 
were in Cauſes not adjudged, and therefore of no Uſe 
to the Public: But during 25 Period, that Reaſon 


does not hold for omitting ſuch Arguments cloſed. And 
among the Queſtions decided, there are ſome that had 


laſted very long 1 indeed. 


As the Public are already poſſeſſed of Sir Joux 
STRANGE's Reports, comprehending al my firf, and 


a great Part of my ſecond Period, THar is another Rea- 
ſon inducing me to publiſh mine in the Order I have 


choſen : Though I think the Authority of Sik HARE- 


zoTLE GRIus TON, and the Reaſons he * 4 urges, are alone 


ſufficient to Juſtify it. 
In AnswsR to the fourth Queſtion.— 
Tis Ditficulty alarms me moſt. 


I one it is a Contempt of this Court to publiſh 


their Proceedings : It is againſt a ſtanding Order of 
the Houſe of Lords to publiſh Proceedings there, upon 
Appeals or writs of Error. They ought to be pub- 
liſhed under authoritative Care and Inſpection: But 
INH the Year-books, no judicial Proceedings have 
been fo publiſhed, either by the Houſe of Lords, ot 
by any Court in V. eftminſter-Hall, except State-Trials. 


Lice xces by the Chancellor and judges proceed 
upon the Character of the Reporter ony; without ſay- 


the printing and publiſhing) took their Rie from the 
Neceſlity of a Licence to print, as the Law former 

ſtood ; = have continued in the ſame Form of Words 
(without any Meaning, ) ce the Reaſon of them has 


teaſed, e | I have 
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I have been aſſured that souE now poſſeſſed of ju- 


dicial Offices have declared © They never would ſign 


« one; becaule it hangs out falſe Colours, and miſ- 


cc leads thoſe who think it gives the leaſt Approbation 


<« Or Authority to the Worx.” 


SUCH a Licence, could it have been obtained, would 


ſtill have left my ReeorTs to ſtand upon their ow! me- 
"Tit: And I flatter myſelf that I am too well known in 
Ne ſtminſter-Hall, to want a Teſtimonial to my Cu A- 


RACE EN 


1 had not the Impudence to attempt getting an Ap- 


probation of the Worx. It is impoſſible that the 
Judges ſhould find the Time or take the Trouble to 


reviſe it; or that they would do it, upon any Applica- 
tion whatſoever. (Which makes it the more to be la- 


= mented that the Uſage of Year-books hath ceaſed. ) 


UroN theſe an ee 1 korn ventured to follow 
the Example of Mr. Juſtice FosTes, and to publiſh my 


Notes WITHOUT any Leave or Licence. 


There are many Inſtances 9 Men who have pub- 
liſhed Matter relative to a Cauſe depending, or ſoon after 


it was over, have been puniſhed as guilty of a Con- 
tempt; moſt juſtly and wiſely, for many Reaſons : But 
a Publication of Reports at a Diſtance of Time, merely 
as Matter of Science, has not been animadverted upon; 
though within the Letter of the Law. Where they 
have been publiſhed /urrepritioufly, without Conſent of 


the Reporter, the Printers have been proceeded againſt 


civilly upon the Foundation of his Property; but not cri- 
minally : And after the ſurreptitious Edition has been 
2 by an — the Book has been publiſhed, 


with 


—— r 
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with ant of the Reporter, Pn L or 1 
cence; and No MWotice taken, or Complaint made of it. 


I truſt my Excuſe, (as Mr. Juſtice Fofter did) to my 
IxTENTION. If I find I have done wrong, or that I 
give Offence, I will certainly put a Szop to this Part, 
and Jos: the other three. 


The Work muſt make it's o Way in the Profeſ- 
gon. It's Merit conſiſts in the Correctneſs of the States 
of the Caſes. In is Reſpect, it muſt be of /ome Uſe; 
eſpecially when compared with other Notes. In all 
other Reſpects, I know it is very faulty: And I do moſt 
humbly beg Pardon of the Bar, and much more of the 


Bencn, for innumerable Injuries I muſt have done 
them, as to Language and Argument. I do not take 


my Notes in Short-hand. I do not always take down 
the Reſtrifions with which the Speaker may qual; fy a 


Propoſition, to guard againſt it's being underſtood uni- 


verſally, or in too large a Senſe. And therefore I cau- 


tion the Reader, always to imply the Exceptions which 
ought to be made, when I report ſuch Propoſitions as 
falling from the Judges. I watch the Ser/e, rather 


than the Words; and therefore may often uſe ſome of 


my own. If I chance not to underſtand the Subject, 
J can then only attend to the Words; and muſt, in 


ſuch Caſes, be liable to Miſtakes. If I do not happen 
to know the Authorities ſhortly alluded to, I muſt be 


at a Loſs to comprehend (fo as to take down with Ac- 


curacy and Preciſion) the Uſe made of them. Un- 


avoidable Inattention and Interruptions muſt occaſion : 
Chaſms, Want of Connexion, and Confuſion in many 
Parts of my Notes: which muſt be patched up and 


tied together as well as one can, by Memory, Gueſs or 


Invention; or thoſe Paſſages totally ſtruck out, which 
are ſo mexplicably puzzled, that no Glimpſe of their 


Meaning remains to be ſeen. | ; 
* „ 10 


1 1 . DM Ton Beal 
£: 4 ; 4 5 2 oF . 2 > * 22 4 0 y 78. Ker D 1 1 . - - 2 1 8 - . - "Wi 

Wy 4 < ö 1 © z 1 T tans 8 S Sa a 7 - OR n * » IEEE 
n ee n # * 2 88 S NDS EL OE SARA 8 — 8 = 

> r S 1 W Os c T 
FFP V 


” N 7 * 

N A Wm 1 Fs 5 ; YE ear r * " 6 . 2 ty 5 n TH 

; „ Wat ts we * 8 „ ee d , ene RE Lt 

„ ð , . rent, 
F I TON RAW 


by © * * 
8 
NN 


Jam thoroughly aware of all theſe Faults, I am 


. conſcious too, that not having had the good Fortune 


of acquiring that Knowledge in the Science of the 
Law, which is gotten only by a lucrative Experi- 
ence at the Bar, (from which I was very carly remov- 


ed;) and not being blefled with the quickeſt natural 


Parts, I may have miſapprehended Topics and Allu- 
fions ; I may have made Blunders in the Senſe, by en- 
deavouring to rectify thoſe of my Pen. Theſe are Im- 
perfections which Diligence could not cure. I am only 
concerned, leſt my Errors ſhould be imputed, not to 


myſelf, but to thoſe whoſe Diſcourſes I may happen 


(through my own Infirmities) to miſrepreſent, 


Therefore let me, once for all, caution the Reader, ; 
eſpecially the young Student: I pledge my Credit and 


Character, onLy * that the Caſe and Judgment, and 


c the Ort-lines of the Ground or Reaſon of Deciſion 
« are right.” As to the ReJji—1 took the Notes, for my 


own Amuſement and Uſe, as correctly as I was able: 


where the Matter or Manner is liable to Objedtion, 5 


may and probably have miſtaken. by.” 


1 have omitted all Caſes where the Queſtion turned 


upon Facts and Evipencs only; or where the Order 
followed almoſt of Courſe, in Conſequence of Maxims 


fully ſettled 3 or was nor conteſted. 


J have omitted common 1 in ordinary crimi- 


nal Proſecutions; and, in ſhort, every thing which I 


thought could not be of general Uſe : e I took 
Notes of all theſe.) - 


Before I conclude, I muſt again entreat the Indul- 
gence and Forgiveneſs of the Bar, and ſtill more, of 


the Bench, for the wrong I * have done them. 


c And 


Ao I _ likewile * pan ag: Pr "IT all * 
have honoured me with their Acquaintance: which is, 


that they will be ſo good as to excuſe my nat ſending 
them Books. 


Such a Nuwse have a Right to expe& Preſents, if 
I make axy, that 1 have been adviſed to make NONE. 


It is not Juſt FE I ſhould he by the Pains I "Ra 
taken for the Scrvice of the Profeſſion : I am abt ſoli- 
citous to gain. 


11 the Candid and Judicious ſhall give a favourable. = 
Reception to 27s Part, it will encourage me to finiſh | 


my Debign, and publiſh the preceding Periods. 


INNER TEMPLE, | * 1 : 3 
29th November 1765. JAMES BURROW, 
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The ABRIDOMENT, for ſuch as deſire only. a Summa 


40 IurkRrxcor Reports of Facts and Circumſtances, 


"2 


eth Something in the Scale of Juſtice, are the Bane 


was meant to be as conciſe as the N ature of a complete fis, pi. 
Abridgment would bear. 1 e Courſes on the 


"HE Bovy of this Book is calculated for foch as 
may be inclined to look into it at their Leiſure : 
Account of the Determinations. 


The rForMER is therefore deſignedly copious: : For 


A 


eſpecially in Caſes where every Circumſtance weigh- 


cc of all Science that dependeth _— the Precedents 


c and Examples of former Times *.” The LATTER⸗ See Mr. 
Juſtice Fo- 


Cron 


Law, pa. 
It is hoped that N othing very Willing is Bene in 294 


the One; N or any Thing very material omitted i in the 
Other. 
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A Chronological T ABLE of the Nats of 


the CASES contained in this Volume, 
according to the Order of their Deter- 


Rex v. Inhab. of Aythrop Rooding, 53 


Farewell Eſq; v. Chaffey et al', 54 
Rex v. Joſeph Smith, : 


1 Hilary Term 1757, 30 Geo. 2. 


Kilwick v. 3 


Royal-Exchange Aſſurance Company V. 


Vaughan, 155 


St. Joha's Coll. Cambridge. v. Todington, 


elek. „ 


Goodtitle, ex dim. Hayward, v. Whitby, 
028: 


Wilſon, Clerk, v. Greaves, 240 
. 


Woolley et al. v. Cobbe et al. Page 2 44 
Rex v. Gayer Eſq; 


mination. 
Michaelmas Term 175 6, 
2 
| 30 Geo. 2. 55 | Rex v. Inhab. of Chidingfold, 5 
AYNARD v. Chace, Page 2 N Bentham, 248 
Roades v. Barnes, e e 2851 
Rex v. Fonſeca, 10 Views in Civil SOT 322518 he 
'Macrow v. Hull, 11 
Harriſon, Knt. Chamberlain of London 
vi. Godman, | 42 
Rex v. Killinghall, _ 17 
Oppenhein, qui tam, v. Harriſon, 20 
Cooper and Another v. Chitty and 
Blackiſton Eſ qs; 20 
Robinſon v. Robinſon, . 38 
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Errors of the Preſs. 


OME Deviations from the exact Nicety of accurate PuNd e r uA 
2 T10N have -efcaped. the CorreQor's Attention, and may ſcarce 
be thought worthy of the Reader's. But 
As to the following Errors, The Reader is requeſted to correct 
the more material of eben, with bis * They are marked thus [<a 


Page 


10. 


Line 
23. Dele as: Or add which 


I 3: F. or * Mr. ait, And for Butt. 1. Bur 
12, 1 z. i For Ser F: r. Sheriffs | | 


. 20. For vis read gd I 


9. For eundem read eum hs 
16, For comone fieri r. commonefieri 


5. 18. For probibuiſſe t. perbibuiſſe 


22. For extra r. EXTRA 


7. 30. For exiſtant; d Magiſiro * alan, ac Mui 
27. For 1647. r. 174 
15. Dele) [after Admittance : ] 


75 


28, For Adminiſtration; r. Alniniſrater; T 


10. For proves r. prove 


3. ult', For Jf ſo the r. I. ſo, The 


5. Dele 7 me 
F. For concurred, They r. 3 7 bey 
27. For Queſtion which r. Queſtion ; which 


in margine, line penult'. For -cate to this r. cate as to this 


For Him, ſo r. Him : So 


. Io, Dele that 


2. For Aychſſe r. Ayliffe 


23. For they r. He 
20. For Ręſidio r. Ref duo 


19. For in r. into 


14. For wai ve r. wave 


24. For laying r. * 
32. Dele B. R. 


7. For or aſii r r. And aff ing And dele the follow- 
ing Words— John Cheſterton the 7 enant of Sir Tho- 
mas Fleetwood, 


. 24. For Defendant r. Plaintiff | 


16. For Country r. County 
18. For come r. came 


12. For Serge r. Szege 


Errors o the Preks. 


Page Line 
442. ult'. For 518.] Watſon 709.] r. 518.] Watſon. 709. 
449. 23. For was r. were 
452. 5, 6. For any further r. any thing Jarever 
465. 27. r. adjoin to 2 
467. 14. r. Plaintiffs | | 
$476. 9. After ary, | ut a Semi-colon ; After firfl, a Comma. 
For, here, the juſt Pointing is neceſſary, to preſerve 
Perſpicuity of Meaning : (Which is the Caſe much 
oftener than moſt People are aware of.) 
477. 2. r. is anxiouſly 
16. r. Mortgagee 
31. r. declining 
513. 2. Indiftment, for dele the Comma. 


it, put J. Poſt. 540. 
695. 20. For and having r. had 
616. 5. Add (after Nares) Who argued for the Plaintiff, 
618, 4. For John Hitchins's r. Thomas Lewis's | 
627. 11. For Twyden r. Twyſden 


1 Delete the Word Short” 1 in the Title of the Table, or Re- 


ference : For, after Title Dffices, that Epithet is far from being 


applicable t. to it. 


Michaelmas 


527. 34. [Marginal Note.] Dele all the Note : And inftead of 


Michaclmas Term 
30 Geo. * 17 56. 


The Court of KINGS BENCH 


| (When it became complete, on the 3d Day of the 
Term, as batons) was compoſed of 


(a) Lord Mansfield, 

(b) Hr Thomas Deniſon, 
(c) Sir Michael Foſter, and 
© Sir John * Wilmot. 


(a) His Lardſhib was . in upon the 8th of o- 
vember 1756: And took his Seat upon the Bench 
on the 11th of the ſame Month. 


2 Mr. Juſtice Deniſon was ſworn i in upon the 1ith 


of February 1 741: And took his Seat the next 
Day. 6 


72 ) Mr. Juſtice Fyſter w was Saves in upon the 2 2d of 
April 1745: And took his Seat upon the iſt of 
May following, (being the firſt Day of 8 8 


Term 1745.) 


(d) Mr. 2 Mlnut was ſworn in upon the rith 
of February 1755: And took his Seat upon the 


Bench the next Ys 


B Michaelmas 


| 


| Friday 12th 


Nowember 


1756. 


Michaelmas Term 17 56. 30 Geo. 2. B. R. 


Monday 8th * ovenilber 17 56, 
His Ma; jeſty's Attorney General, 15 Hanouralite 


William Murray, was, this Morning, called 


Serjeant ; ; and about eight in the Evening, was 
ſworn in Lord Chief Juſtice of this Court, (in 
the Room of the late Lord Chief Juſtice, Sir 
Dudley Ryder, who died on 25th May 17 5b) 


4 Tg the Lord Chancellor (the Earl of Hard- 


wicke,) at his Houſe in Great Ormond-/treet, in 
the Preſence of the three Judges and of moſt 
of the Officers of the Court of King 8 Bench. 


"Ms Lordſhip took: the Oaths of Alleg iance 


and Supremacy on his Knee; and the Och of 


Office, ſtanding. Immediately afterwards, the 


Great Seal was put to a Patent, which had be- 


fore paſted all the proper Offices, creating his 


Lordſhip BARON of MansFIELD in the County 


of Mottingham, to Him and the Heirs Male of 


his Body. 


Thurſday 11th Wiednber 1756. Lord Mansfield 


took his FR as Lord Chiet TOR. 


Raynard os Th | Chace. | 


HIS was an Action of Debt for a Penalty on 5 Eliz. c. 4; 
for exerciſing the Trade of a BREWER, without having 


| ſerved an Apprenticeſhi In the Declaration there were 
two Counts, To the in © nil debetꝰ was pleaded : 


And there was a general Verdict for the Defendant ; (viz. © That 
the Defendant does not owe, Sc.“) But on the 2d Count there 


was a Special Verdict: Which was to the following Effect; vix. 
that the Defendant Coaſe and one Coxe, were, and have been, du- 


ring 


: 
| 


1 
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n=. 


Nlichaelmas Term 30 Geo. * 


—— 


ring all the Time charged in this Conn Partners in the Trade; 


and that the Trade was carried on, and had been for 4 Years car- 


ried on, in their joint Names; that Coxe did ſerve an Apprentice- 
ſhip, Se. but Chaſe never did; and that Cox ig a working 
Brewer, and was paid a Salary for his Labour ; Which Salary was 
always deducted, and allowed to him, previous to a Diviſion of the 
Profits ; and the Entries at the Exciſe-office were in their joint 
Names: But that the Defendant John Chaſe NEVER exerciſed the 


| Trade HIMSELF ; (which was wholly managed and carried on b 


Coxe ;) but. only ſhared the Profits, and flood the Riſques of the Part- 
nerſhip.. And they find it to be a Trade within 5 Elis. c. 4. 


Queſtion, on 5 Eliz. c. 4. 8 . Whether the Defendant OR 
ac Chaſe is within the Act, upon this 5 F A 


Mr. Morton pro Ven. 15 8 


This Attempt to evade the Fc orce of the Act by the Scheme of a 
PARTNERSHIP 1th a qualified Trader, would entirely fruſtrate the 


Intention, and! is directiy contrary to the Mords of the Act. 


The ſhort of this Caſe is ebe not being HiMsELy quali fed, takes 


a PARTNER obo 1s qualified : which qualified Partner is the only 


__ Perſon in ee, on the Trade; and Toure never interfered 


in it. 


There was the like Point before the Court in P. 18 G. 2, B. 7 


Rex v.  Driffeld. 


But, ber Deniſon and Fo Her Juſtices, that Caſe v was never deter- 
mined: it went off Upon an Objection to the DO. 


A — Rr the Lord Ch. 4 Lee then dad, * that he had 


* never known a Perſon IPO from the Statute, who had not 
5 ſerved an Apprenticeſhip.” 


And as to his not interfering in + thi Trade, the Caſe of Hobbs qu 
tam, &c. verſ. Young, reported in 2 Salk. 610. and in Carthew 162. 


and in 3 Mod. 313. is a Determination in Point, and not to be di- 


ſtinguiſhed from the prejent Caſe. 
F herefore he Prayed Judgment for the Plaintiff. 


Mr. Biſhop contra, pro Defendant, ſaid, He 3 firſt: conſider 
how this matter ſtood before the Statute, with regard to the free and 


unlimited Right that every Man naturally and legally had, of exer- 


wg whatever Trade he pleaſed ; 2dly, The xe dar. that have 
—— . .. . .; 


. * _ r 


4 5 Michaelmas Term : 30 Geo. 2. 


been Ae made upon it, In "Extenſion of the Quelifcutins to 
exerciſe Trade; and 3aly, DiſtingpiſhWi Caſe from the Caſes cited. 


* . 
ONT » 5 at's qo 


And firſt, The Liberty of Trade is a naturdl and Common-law 
Right; and was long unreſtrained: The Aafilte ot 37 E. 3. c. 5. 
which, fr/t reſtrained it, was very ſoon rehHEαhẽñ by. 38 Ed. 3. c. 2. 

A Lord Coke in 4 Ia. 31. ſays, That 0 ol. Parliament 

rer. live long.” He cited the Caſe in 2 Buftr. 186. Dominus Rex 

Allen Plaintiffs againſt Tooley, Defendant, as an Authority for 

A tho' the Court did not indeed formally pronounce any final 


aylors of Ipſwich. Secondly, The before mentioned Caſe in 


to have been favourable. Jenk. Cent. caſe 15. pa. 284. A pri- 
e vate Brewer is not within the Statute.” Keihoey 96. pl. 6. proves 
that the Statute ought to be taken ſtrictly; being 3 and in De- 
rogation of the Common Law. And Judges have diſpenſed with 
the Rigor of it: As in Freth's Caſe, 1 Salk. 67. where 7 Years 
Appremiveſhip beyond Sea; though without binding, was holden 
ſugiSient. So Queen v. Maddox, 2 Salk, 613. S. P. accordingly : 

Ant 


Law. © 'Comberb.-254. Rex v. Coller, per Eyre Juſtice, One Brother 


though not bound, may ſet up the Trade. I Mod. 26. pl. 69. 
be extended further than Neceſſity requires, 


* Frade :” But it is found, (on the contrary,) negatively, ** That 
<* he has NOT inter on. in it; but it was wholly carried on by 
% Coxe.” And Heb. 298. ſays the Rule is, That Affirmatives 
in Satutes that introduce new Laws, imply a Negative, Sc.“ How- 

Ever, here is an expreſs Negative. 


. THY, with regard to the Caſes cited.— 


As to Rex v. Driffield, Whatever was found in the Affirmative 3 in 
5 that Caſe, is found in the Negative here. And as to the Caſe of 


Hobbs v. Young, there was no Partner {kilful i in the Trade ; but only 
Servants : Whereas here, is a ſkilful Partner to conduct it; and the 


1 Servants are employed and ſet to work BY thes Partner, who is {kil- 


ful; and are not employ ed and ſet on work by the Defendant, 


Then he added, (4thly,) ſome Argaments ab inconvenienti. 


FR "IO a — 
* 


Judginent therein. And he alſo Cited 11 Co. 53, the Caſe of the 
2 Bulftr, 186. The King and Allen v. Tooley, proves the Conſtructions 


che Court there call this Statute of the 5th of Eliz. a hard | 
living with another 7 Years (at the Trade of a Tallow-chandler) 


Dominus Rex v. Ti arnith, proves too that this Statute ought not to 


Now it is not found by the preſent Special Verdict, in the Affir- 
mative, That this Man has occupied, uſed and exerciſed the 


8 Firſt, This will affect all great Vedertakings * it ſeldom hap- 
. pens, in ſuch great 5 that all the Partners are 445 
I 3 qualified, 
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A in Strifneſs, So likewiſe, it would affect all Caſes where 
Infants and Truftees are intituled to Shares of pts Trades, 
So, where Creditors have Shares 1 in them, 


And Abprenticeſhips, in great Breweries, are not, in Fact, uſual 
or cuſtomary. 


Mr. Morton, in Reply, beanie that the Rule of ConflruAion 


HP this Act muſt be uniform, with regard to all the Trades within 
: And Breweries cannot be diſtinguiſhed from the reſt, 


In anſwer to Mr. Biſhop s Argument, He Serbe, 


iſt, It is of no Importance what was the Right before the Sta- 


tute: The Statute was made, expreſly, to RESTRAIN ſuch Right 
in future, for the Good of the Public. 


2dly, He ſaid, He did not want to extend this Law : this Caſe 
is fully and completely within it, without ſtraining it at all. And 
the Canſtruftions that Mr. Biſhop calls favourable, in the Inſtances 
which he has cited, are no more than juſt and reaſonable upon the 


— of the reſpective Caſes in Which they were made. 


Jay As to the NecaTIVE Finding in ths: present Caſe, it 
amounts to no more than * that this Man did not mind his Buſt neſs; . 
(which the other Partner did. FE. 5 


And as to ſetting to work, it is plain that Gize is ſet to work by 
Chaſe and, virtually, He ſets all the Servants to work. Indeed, 
Coxe is here both a Journeyman and a Partner to Chaſe - For Chaſe 
pays him as a Journeyman ; and, beſides that, gives him a Share of 


the Profits. And my Lord Ch. J. Holt's Opinion in the Caſe of 


Hobbs and Hung is quite applicable to the preſent Caſe. 


Athly, He endeavoured to ſhew that the conſtruing this Man to 
be within the Penalty of the Statute, could not be attended with 
any ſort of inconvenience. 


Therefore He prayed Jodament for the Plaintiff, 


As this was the firſt Argument, it was 33 (as of Courſe) 
that it would be argued again : But Lord . gave his Opinion 
immediately, to the following Effect. 


Lord Mansfield : Where We have no Doubt, We ought not to 
put the Parties to the Delay and Expence of a farther Argument; 


Nor leave other Perſons who may be intercſted in the Determination 


of a Point ſo general, unneceſſarily under the Anxiety of duſpence. 


1 The 


e 
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The Defendant is to ſhare the Profits with Coxe, in Moieties; 
and is liable to the Debts of the Partnerſhip : But it is pg/tively and 
exprefly found, That during all the Time charged, He xEVER 


ACTED in 07 EXERCISED Zhe Trade.“ He was not, by the Terms 


of his Agreement, to act in the Trade : The Other Partner was to 
do the Whole, and had a particular Salary on that Account. It is 


not found that either Coxe or any Servant under him was ſet to work 


by CHASE ; nor that Chaſe did any Af whatever of exerciſing the 
Trade : He was only concerned in the Projuls. 


Now though this may be, to sou Purpoſes, exercifing a Trade, 


in reſpect of third Perſons who deal with the Partnerſhip as he 


ditors, and within the Meaning of the Statutes concerning Bankrufts 
yet the preſent Queſtion is, Whether it be exerciſing a Trade, 


„ "CONTRARY 10 THIS: Ker. 8 


I think Mr. Biſhop has laid his Foundations right, 3 extend- 
ing the. penal Prabilition beyond the expreſs Letter of the Statute. 


lt, This 1 is a penal Law; 
2dly, It is in n Reſtraint of natural Right ; And 


zZaly, It is contrary to the general Right given by the Common 


Lac wo of this Kingdom : I-will add 


4thly, The Policy, upon which the Act was i is, from Ex- 


.perience, become doubtful, Bad and unſkilful Workmen are rarely 
Proſecuted. 


o 


This Act was mat early in the Reign of Queen Elizabeth. Af- 


terwards, when the great Number of Manufacturers who took Re- 


fuge in England from the Duke D' Alva's Perſecution, had brought 
Trade and Commerce with them and inlarged our Notions, the 


| Reſtraint introduced by this Law was thought ſo unfavurable, that 
in 33 Elig. in the Exchequer, 4 Leon. 9. pl. 39. it was conſtrued | 
away: For it was holden clearly, by the Judges, in that Caſe, (which 
. Conſtruction, however, I take not to be law now,) that « if One 
„ hath been an Apprentice for 7 Years at any One Trade men- 
of tioned within the ſaid Statute, he may exerciſe ANY T rade named 
n ik, though He hath 20 been an Apprentice to IT.” 


Al these Obſervations only bew © That this At, as to b what 
“ inforces the Penalty of it, ought to be taken Aricth. And ac- 


cordingly, the Conſtructions made by former Judges have been 


favourable to the Qualifications of the Perſons attacked for exerci- 


— | ——_ 
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ang the T 5 even TDN they have not actually ſerved Appren- 
ticeſhips. . They have, by a liberal Interpretation, extended the 
Qualifications for exerciſing the Trade, much beyond the Letter of 
the Act; and have confined the Penalty and Pr ob101110n to Caſes 
preciſely within the expreſs Letter. 


Let Us conſider whether the preſent Cafe be within the Letter, 
or even the Meaning of this Act. 


The General Policy of the Act was to have Trades carried on, 


by Perſons who had S in them. 


Nov here, the perſonal Skill of the Defendant makes no real 
Difference in the Caſe. For the Perſon who is ſkilful, 2&s every 


Thing, and receives no Direction from this Man : "He neither did, 
nor was to interfere. 


The Cafe of Hobbs and Young i is not parallel. There, the De- 
fendant, a /ingle Man, directed the whole Trade; was the Maſter ; 
and directed All the Servants. As between Maſter and Servant, no 
doubt, it 1s the Maſter, who carries on the Trade; and NOT the 
Servant, But in Hobbs and Young there was 79 Partnerſkip ; nor 


(hat is the diſtinguiſhing Character of the preſent Caſe) a mere 


naked ſharing of the Profits, and riſquing a Proportion of the Loſs ; 


| without his acting or directing at all, in any Manner whatſoever. 


In: many conſiderable Undertakiogs, it is lily neceſſary to 


take in Perſons as Partners, to ſhare the Profits and riſque the Loſs. 


And the general Uſage and Practice of Mankind, ought to have 
Weight in Determinations of this Sort, affecting Trade and Com- 
merce, and the Manner of carrying chem on. 


It is notorious that many Partnerſhips are entered into, upon the 


Foundation of one Partner contributing Induſtry and Skill, and the 
other, Money. 


Many great 8 and other Trades have been carried on "BI 


| the Benefit of Infants and Reſiduary Legutors, under the Direction 


of the Court of Chancery. 


Nom Ty the Plaintiff 's Conſtruction was to hold, the 3 Di- 


rection and Decree of the Court of Chancery was ener to Law 
and t to an n expreſs Act of Parliament. 


80 it is likewiſe practiſed i in other great Trades. The late Mr. 


Chiid directed his Buſineſs of a Banker, to be carried on for the 


Benefit of his Children and other Perſons Many other Inſtances 
might be mentioned, 


It 


8 


—_—— 
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It would introduce the utmoſt Confuſion in Affairs of Trade and 
Commerce, if this Conſtruction ſhould prevail. 


On the other Hand, I ſee no Inconvenience: It is exactly the 
ſame Thing as to the Trade, in every Iota, © whether this Partner 
has or has not ſerved an Apprenticeſhip,” 


Therefore I think the Denen not liable to the — of 
5 Elix. ET 


Mr. Juſt. Deniſon ſaid That this was a new Caſe. 
For though the Caſes of Rex v. Dri Neld, and Adcock v. Gell, were 


indeed before the Court, yet no Opinion was delivered 1 in either of 


thoſe Caſes. 


He concurred that it was not. an Exerciſe of the Trade within 


5 Els. 


The true Intent of that Act was, That no Man ſhould exerciſe 


any of thoſe Trades, unleſs He had Sk// in them. It has never 


been extended, by any liberal Conſtruction of It, in Point of in- 
forcing the Penalty 


And the preſent Queſtion i 1, Whether this Man has exerciſed 


the Trade, within che Meaning of it; ſo as to be liable to the 
oh PENAL : 3% Hig 


Now it is here found, « That He never did interfere in the 
Trade, Himſelf.” In the Caſe of Hobbs v. Young, the Defen- 
dant was the e oh of the Work; and did exerciſe the 


Trade, without having any Skill in it —And this is the Point in 
Queſtion, and the principal Determination, in that Caſe of Hobbs v. 
Young ; whatever elſe might drop from the Judges in giving their 


Opinion. But here, the Defendant never meddles at all; but leaves 
all the Management to a Partner, who had Skill: He himſelf never 
acled, in carrying on the Trade. 


It may be ſaid indeed, « that Chaſe is liable to the Statutes of 


e Bankrupts.”—True : But the Conſtruction of thoſe Acts, made 


for the Benefit of the Bankrupt's Creditors, is very different from 


the Conſtruction of this probibitory and penal Act; which ought to 


receive a ſtrict Conſtruction, in Point of extending the Penalty. 


Therefore, for theſe Reaſons, and thoſe given by the Lord Ch. 


Juſt. He held That this was not an exerciſing the Trade within 
the Ad,” 5 2 


Mr. 


= bat 5 « — 
8 ; a *. 2 
en Weng; RESO ER 


e: 1 22 
ee 


; 2 
3 
r oO 
3 
HF 
2 
N 
3 
5 
E: 
"a 8 
9 
1855 
_ 
3 
. 
9255 
obey 
3 
8 
9 
8 1 8 
© mA 
_ - 
"I : 
2 
. 
5 
3 
9923 
20 
46 
£5 
«KY 
201 


* , 
: , f . 0 . 5 5 0 q 4 * . hn 2 2 . . 38 « . > 3 

5 4% "EA! 1 < : 2 2 tes s . þ OS Ws . N pi Is _ 4 8 „ 

Es * 7 13 8 - , 13 7 en « ; > : 1 2 WHY Feds 3 "ke LOA 1 8 . 

— 3 aa 27 £ A Ret fn ns 28 — e ” 2 : * . O ++ 4, of — N — - . 
Wee ee, ee 3 — 3 72 A . „ WES, RL hn ot 3 . PF a5, RS e 5 i 
N S8323% . ̃ ̃Ü ‚( Arn 37 hn 3 ont „ r d A IIS» © ers 4 : = a 7 
Pg . 9 . "HE SON ht n 2+ . 8 

A RT E324 N 


Michaelmas Term 30 Geo. 2. 


— 


Mr. Juſt. Foſter concurred ; and ſaid He had prepared Himſelf 
to give his Reaſons af /arge : But as the Lord Chief Juſtice had 
gone through them ſo fully, and inforced them in ſo clear and ſatiſ- 
factory a Manner, He would only, in general, declare his Con- 
currence. 


Mr. Juſt. Wilmot of the fame Opinion. 


By the Court unanimouſly Judgment was — for the Defendant. 


REGULA GENERALIS. 


IHE Court declared, That all e Rules to ſhew Cauſe, 


which were made in the laſt Term, ſhould be moved before the 


laſt Week of the preſent Term ; Unleſs Leave for poſtponing them 


ſhould be particularly applied for, and granted: And this Rule to 
prevail hereafter, in all future Terms, in the ſame Manner. a 


Monday. x th Novenber 17 56. Lord Mansfeeld took the Oaths : 


He was (as is uſual). {worn firſt and alone. 


Roades verſus Barnes. 


Tueſday 16th 
Nowember 


| - BYgOs 
] HIS was a Plea of a flated Account, pleaded | to an Action 


upon Simple Contract; To which Plea there was a bad Re- 


Ne and a Demurrer to that Replication: Conſequently, the 


Queſtion was s only upon the Van of the Plea. 


After a long Argument for the Defendant in | ſupport of the Plea, 


The Court, without hearing the other Side, held the Plea bad in 


Subſtance : And ſo, they ſaid, it had been determined in this Court, 


laſt Hilary Term, in a Caſe of Atherley v. Evans. A promiſſory 


Note cannot be pleaded 3 in Bar to an Action upon Simple Contract: 


Though a Bond may, becauſe it extinguiſhes the Debt. One Bond 


cannot be pleaded to an Action brought upon another Bond. 


Judgment for the Plaintiff. 
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Wiedne/aay 
17th Novem 
ber 1756. 


Rex wver/. Fonſeca. 


R. Norton, on Behalf of the Proſecutor, ſhewed Cauſe againſt 
diſcharging the Defendant's Recognizance. 


M 


This was a Recognizance entered into by the Defendant and two 
other Perſons, upon his removing this Indictment (which was for 
an Aſſault, with Intent to raviſh) from Hicks's Hall, where it was 
originally found. 


The Defendaiit had been tried, convicted, and Bned in this 
Court ; and had pane his Fine. 


After which, Mr. Morton kad moved to diſcharge the Defendant” 8 


Recognizance; ; It being a Recognizance at Common Law, and all 
the Terme of it having been complied with. For he inſiſted, 


1ſt, That it is not within the Statute of 5 @ 6 W. & M. c. 11. 
$ 2. being from the Court of Oyer and Terminer, not from the 


Seffions : And this Statute relates ny to Indiftments found at the 


Seltons. 


2dly, That the Principal i is here bond, as well as the Securities: 


Therefore alfo, it is not within the ſaid Act; which requires only 


Two Manucaptors, without the eee. 


3dly, The Sum is alſo different: For it is not a Recognizance in 
20 J. but in 100 J. Himſelf, and each Security 50 J. Therefore for 
this Reaſon too, it is not within the ſaid Act. In Proof of which, 


he cited 2 Salk. 564. Regina v. Ewer, was a Scire facias on a Re- 


cognizance taken before a Judge, upon granting a Certiorari to 
remove an Inditment from the Seſſions of the Peace, in the Sum 


of 40/7. whereas the Sum preſcribed by the Statute, is 20 J. And 
there, Lord Ch. J. Holt, held this Recognizance to be good at 
Common Law ; but not to be a Recognizance according to chis 


Statute. 


M. 15 C. 2. B. R. Rex v. Sidney, was alſo cited and relied upon 
by Him, as in Point to the preſent Caſe. 


In anſwer to which Mr. Norton urged, 


1ſt, That the Court at Hicks's Hall is 5 a Court of Oyer and 


Terminer, and ALs0 a Court of Quarter Seſſions, And as to the 


2d 
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—— 


2d and 13 Obje&tions The Defendant has availed himſelf of 
this Recognizance ; and has, por it, removed the Record: And 
therefore he ought to be bound by it it, as by a proper Recognizance. 


And Lan 8 Caſe was, He ſaid, upon different Circumſtances, 


Here, he is not to depart the Court WITHOUT LEAVE: There- 
fore the Court will firſt oblige Him to do Us Juſtice, and pay the 
Cofts, in the ſame Manner as i, the Recognizance had been re- 
gularly. taken under this Act. 


N. B. The Seſſions at Hicks's Hall fit in both Capacities, wiz, of 


Seſſions, and alſo of Oyer and Terminer ; and they draw up their 
Orders with the One Title, or with the other, according to the 


DeGREE of the Offence ; (viz. Common Aſſaults, and Offences 
of a low Nature, under the Title of a Court of Seſſions, and Aſ- 
ſaults with Intent to raviſh, Riots, &c. and Offences of a high Na- 
ture, under the Title of a Court of Oyer and Terminer :) And the 


 Certiorari's are directed accordingly. And the preſent Certiorari 


was directed to them As a Court of Oyer and Ti erminer. 


And 1 Mr. Morton s Rule for diſcharging the Deb 


: dant $  Recognizance, was made abſolute. 2 


Macrow worſe Hull 


HE Defendant” $ l mewed Cauſe againſt the Court's 
granting a new Trial upon Payment of Coſts; which had 


hoe moved for, by the Plaintiff's Council, upon the Foot of the 
Verdict's being againſt Evidence : (Which Verdict was for the De- 
fendant; and, conſequently, the Application to ſet it aſide, had 
been made on the Part of the Plaintiff. * 


Mr. Juſt. Foſter (who tried the Cauſe) reported. it to 19 an Ac- 


tion of Treſpaſs, extremely frivolous ; but ſufficiently proved. He 


aid that the Defence was a very ſtrong One indeed, in Mitigation | 


of Damages ; but yet was NoT @ ſufficient Denial of the Treſpaſs : 
ſo that, in Strictneſs, the Verdict was undoubtedly againſt Evidence. 


5 However, he thought the Action fo trifling, frivolous, and vexatious, 


that he ſhould, have thought Sixpence Damages to have been enough. 


' Whereupon 


The Court looked upon that Caſe of Rex v. Sidney to be | in 
FOR: | 


Ul 12 Michaelmas Term 3o Geo. 2. 


| 

Tit Whereupon The Court held, that, noTwiTHsTANDING 78 be- 
[11 ing a Verdict AGAINST Evidence, (which in general is a good 
Reaſon for ſetting aſide a Verdict and granting a new Trial,) yet 

the Action appearing, in his Caſe, to be frivolous, trifling, and 
1 _ w-xatious, and the REAL Damages little or none, they ought to re- 

vil tulc, and accordingly did refuſe to ſet aſide the Verdict: And 


Lord Mansfield added that it would even be a Cruelty to the 
[li HE Plaintiff, to grant his Motion : As he muſt pay the Coſts of the 
[|| former Trial, if he ſhould prevail in it; and yet could hope for 
12 ſuch very ſmall Damages upon a new One. ES 


, 


li | Rule diſcharged. | Vide Poſt, Farewell v. chalſy. 8. p. accord. 


Nauru 8 Harriſon Int. Chamberlain of London de, Godman. 

Nawember 

LF EO N R. Serjeant Poole 4 Mr. Blial Harvey ſhewed Cauſe againſt 
the iſſuing of a Procedendo in this Cauſe. ; 


* 5 It came into this Court, upon the Return of a Habeas Corpus cunt 

Ji” a  Cauſa, directed to the Mayor, Aldermen and Sheriffs of London, 

| - commanding them to bring up the Body of the Defendant, . 
ther with the Cauſe, Sc. 


The Return was to the following Effect, vis. That thete- is a 
Cuſtom i in London, “ that if any ancient Cuſtom, hard and defectiue 
* in any Thing newly ariſing, wants Amendment, the Mayor and 
* Aldermen, with the Conſent of the Commonalty, have always, 
. appointed fit Remedy, for the common Good of the Citizens: 
So as ſuch their Ordinances be confonant to Faith and Reaſon, 


© nant to the Laws or Statutes of England.” And that the Cuſtoms 
of London are confirmed by Act of Parliament, 7 R. 2. 


They then certify, that there is within the City of London, a 
Company of Butchers ; and that at a Common Council holden on 


Common Council) made an Ordnance, * That whereas many Per- 
* ſons who exerciſe the Trade of Butchers, have obtained Freedoms 
* of OTHER Companies, by Redemption or otherwiſe ; by Reaſon 
whereof the Company of Butchers is much diminiſhed and fallen 
* into Decay; For Remedy THER FOr, It is Ordained That every 
Perſon, not being already free of the City, occupying, uſing or 
exerciſing, or who ſhall occupy, uſe or exerciſe the Art, Trade 
* or Miſtery of a Butcher within the ſaid City or its Liberties, ſhall 


* 


and in no wiſe prejudicial to the King or his People, nor repug- 


the 27th of June 20 G.z they (the Lord Mayor, Aldermen and 
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fendant, objected to this By-Law, as being a bad one: 


« was a By-Law in RES ] RAINT of Trade; 
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. 


r 


ce take upon Himſelf the Freedom of the Company of Butchers ; 


« and that no Perſon now uſing, or who ſhall hereafter uſe or exer- 
« ciſe the Trade of a Butcher within the ſaid City or Liberties, 
Chamberlain thereof, of or in any oTHER Company than the ſaid 
Company of Butchers : Provided always That every Perſon not 


cc 


e being already free of the ſaid City, who are or ſhall be intitled to 


cc 


Freedom of any oTHER Company by Patrimony or Service, ſhall 
be ADMITTED into This Company of Butchers, upon Payment 


of like Fine and Fees as are uſually paid upon Admiſſion of a 
Child or e 


cc 
cc 


cc 


And that it was then and there further n ed ” That if any 


cc 


cc 


«* Butchers, He, &c. ſhall pay 51.” And Directions are given how 
the Penalty of 5 J ſhall be "_, and alſo Seen Colts. 


They then further certify © That the Defendant was taken, on 


an Action brought againſt him in the Mayor's Court of London, 5 


« for the Fenalty of this By-Law. we 


ce ſhall be admitted into the Freedom of the ſaid City, by the 


Perſon or Perſons, (except ſuch as are already free, &c.) ſhall | 
uſe the Trade of a Butcher, not being free of us Company of 


Upon this Return, Mr. i lliams, on Behalf of the Plaintiff in 


the Mayor s Court, had moved for a Procedendo. 


Mr. Serjeant Pool and Mr. Eliab Harvey, of Council for the De- 


And they 
principally relied on the following Objection to it; vis. © That it 


* not be good, WITHOUT ſetting forth a $PECIAL and PARTI- 
* CULAR Cuſtom to ſupport it:“ Which is No done by the preſent 
Return. And they argued that this By-Law is by no Means ſup- 
ported by the Authority which is ſet forth in the Return, as it's 
Foundation vg. A Cuſtom to apply fit Remedy tor the Com- 


mon ood of the Citizens, where any ancient Cuſtom, hard and 


** defective in any Thing newly ariſing, wants Amendment :” For 


neither is here any ſuch ancient Cuſtom ſet forth, and ſpecified, 
which wanted Amendment; nor any Hardſhip or Defect ſtated ; 
Nor is there any Pretence to ſay that this is © a Matter new ari- 


« ing; Nor does the Return ſo much as even alledge, either that 
there was anv ſuch ancient Cuſtom wanting Amendment, or any 
Hardſhip or Defect, or that the Subject of this By-Law was a a Mat- 


ter newly ariſen, 


The Caſes adduced by Each of them in Proof of their Poſitions, 


were as follow : : 


— 3 That 


and therefore could 


— __ n— — — — 
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Point. 


That it is a bad By-Law, and void, as being in RESTRAINT 
of Trade, appears by Waganor's Caſe, 8 Co. 12 f. 4. b. 


Therefore it is bad, without a Cuſtom to ſupport it. Did. in 


Yet vo Cuſtom is here N for Support of any Reſtraint of 
Trade at all : And therefore the Court cannot take Notice that there 


is any ſuch Cuſtom. 2 Strange 1187. Sir Jobn Hartop v. Hoare & 
al, The Court could not judicrally take Notice © that every Shop 
in London is a Market Overt; that Cuſtom bt being found nor 
Rated. 1 Strange 187. Argyl v. Hunt (there cited) is' in Point, to 


the ſame Purport. 5 Mod. 108. Robinſon v. Groſcourt is 1n Point 
with the preſent Caſe. Carthew 75. Watſon v. Clerke. The Court 


cannot, ex Officio, take Notice of the Cuſtoms of London. Salk. 


125. Hodges v. Steward, the fourth Reſolution, is very ſtrong to the 


fame Purport. And Co. Lit. 17 5. b. proves the ſame Poſition. 


Now here, though the general Cuſtom *© to make By-Laws,” is 
ſet out; yet, the particular Cuſtom “ to make ſuch a By-Law : as 
his is, in Reſtraint of Trade, is NOT ſet out. 


As to the Caſe of Wannel v. ; Cameras Gui: Landes, in 1 Strange 
675. There the particular Cuſtom was ſet forth, as appears upon 
ſearching the Record of that Caſe : (Though it bas been called, as 
cited from Sir J. S. a Caſe in Point.) In Sir T. Raym. 289. Player 
v. Vere, The By-Law made for the better and more regular Order- 


ing of Cars and Carts, was holden to be good : But in 1- Ro. Abr. 
364. pl. 5. (enter Payne v. Hawghton) a By-Law for nen the 


Liberty of the Trade of a Carman, was holden bad. 


Mr. Williams and Mr. Nerton, on the ather Side, argued for the 


Procedendb, and conſequentiy for the Validity of the By-Law. 
This, they ſaid, is not a By-Law in RESTRAINT of Trade : 


"Fs only 3 in Regulation of it. And the Court WILL take NoTICE 


of the Cuſtom of London, © That no Man can exerciſe a 'Trade in 


London, without being free of the . and of ſome Cpmpany 
e 2 Stowe, 2:4 C. 9. 


We have returned a Cuſtom, That we have Power to alter 


« and amend any ancient Cuſtom, and to appoint fit Remedy for 


the Common Good of the Citizens, where there is Hardſhip or 
8 Defect i in it.. 


I Strange 675. is this very Caſe, in the Joiners Company : And 
there is no Return there mentioned or hinted at, of any particular 
mw N Cuſtom; 
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Cul choogh it is indeed. rowrned wh That by the Cuſtoms, no 
e Perſon can be free of the City, without being free of One of the 
Companies.“ 


In 5 Co. 62. Chamberlain de Londres Caſe, The By-Law about 
bringing Broad-Cloths to Blackweli-ha/l to be ſearched, c. was 
held a good By-Law : And yet there is no particular Coſtom ſet 
forth, on which to found the By-Law. 


In 2 Rol. Abr. Tit. By- Laws, pa. 305. Pl. 9. That none ſhall 
make, or uſe a Hot-Preſs in London.“ There is no particular 
Cuſtom, on which the By-Law is founded: Yet it was holden a 
good PO" | 


8 Co. 126. 4. Wager s Caſe, and alſo Sir J. Raym. 288. Player 
v. Vere, prove that Cuſtoms 1 in London may partially reſtrain Trade. 


They admitted that a particular Cuſtom impowering them to 
make this particular By-Law, is not minutely ſet out: But at the 
ſame Time inſiſted that they had ſet forth enough of a particular 
Cuſtom, to warrant this By-Law. For it is ſet forth, That if 
<* any ancient Cuſtom, hard or defective, &c. wants Amendment, 
the Mayor and Aldermen with the Conſent of the Commonalty, 
© have by Cuſtom a Power of appointing it Remedy for the Com- 
© mon Good of the Citizens: So as, &c.” Which is a general! 
Power of making By-Laws by Cuſtom : And this ed confirmed 
too by Act of Parliament. 


2 


Now the preſent By-Law falls within the Proviſion of this 
general Power. 


The Subſtance ” this By-Lav | "Wa That no Butcher by Trade, 
though free of the City, ſhall exerciſe this Trade in the City, | 
without being free of the Butchers Company.” And it was both 
a Hardſhip and Defeet, that they "_ do }o, previouſly to this By- 


Law. 


| Here is a Cuſtom ſhewn, « to reſtrain ALL grown or growng 

« Hvils, within the City:“ Which 7s a Cuſtom to reftrain Trade. 
And there are Hundreds of n in London, founded upon this 
general Power. 


And Wamelt's Caſe, is, in Subſtance, in Point: It is a general 
Return of an Authority to make By-Laws under their general 
Power; and the ſame Sort of By-Law with the preſent one, is eſta- 

bliſhed as a good One. 


Lord 
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Lord Mansfield : 1 ſuppoſe it is a Slip in the Return. 


1 don't take the Objection to be © that it is neceſſary that it 


** muſt be a particular Cuſtom to make a particular By-Law:” But, 
« that there is no general Power here ſhewn, under the Cuſtom, to 
lay ſuch a Reſtraint upon Trade.” 


This By-Law eis a Reſtraint of Trade; and not a MERE Regula- 


tion of it: The Preamble don't pretend it to be made to regulate 


the Trade ; but merely for the Benefit of the Butchers Company, It 
is founded upon the general Power of making By-Laws in the City 


of London. ; 


Now under a GENERAL Power fo make By-Laws, it 1s certain, 
that a By-Law cannot be made © fo RESTRAIN Trade.” 


And by the general Cuſtom of London, every Freeman may ex- 
erciſe any Trade, 2:thout being free of a particular Company: Which 
this By-Law requires Him to be, 


The Caſe in 1 Strange 675. Wannel 8 Caſe, is not a full State of 


the Pleadings. But it appears that the Return ſtated © that no 


* Perſon could be a Freeman of the City, till he was a Member of 


57 


one of the Fraternities ;'”” then ſtated a Power to make By- 
Laws; (but how that Power was ſet ont, don't appear:) Then the 
By-Law itſelf is there ſet out; which profeſſes to be a Regulation of 


Trade, and recites © that ſeveral Perſons not free of the Joiners 
Company had exerciſed the Trade of a Joiner in an unsbilful and 


* fraudulent Manner, which could not be redreſſed whilſt ſuch 
“ Perſons were not under the Orders and Regulations of the Com- 


© pany ;” and there it enacts that no Perſon ſhall uſe that Trade, 


who is not free of the Company. 


be By-Law for ordering and diſpoſing of Carts and Cars, in 
Sir Tho. Haas: + 288, 289. is a mere Regulation of Trade. 


And: as this Power to make e to reſtrain Trade, is xo 
ſet out, in the preſent Caſe, We cannot preſume it, from any printed 
Book, or any other way whatſoever. We cannot take judicial No- 
tice of any particular Cuſtom ſupporting ſuch a By-Law as this; 


when no ſuch particular Cuſtom is ſet out: And it certainly is not 
good under the general Power, which is ſet out. 


Mr. Juſt. Deniſon concurred, that the Court could not take Ju- 
dicial Notice of any ſuch particular Cuſtom to warrant this By-Law, 
without it's being jet out, 


—A — And 


2888 r 5 * 5 
C 


5 


„ 
1 — * 
3 

d * 
. 

. 

76 
28 
8 
138 
4 

* 75 
5 
3 
4 
We 
a 
A 
8 
4; . 
0 - 
4% 

4 Ip 
A 
a 

ö 

. 

L 

75 4 

> 


. 
- 
* 
0 
"IIS 
- 4 hy 
Ow © * * 


Michaelmas Term 30 Geo. 2, I 17 


And the Cuſtom here ſet out, of; a Power © to mend any hard 


ce Or defective Cuſtoms,” is nd ' ſufficient : For here is u hard or 
defective Cuſtom particularly ſet out. And every Man, free of the 


City, had a Right to ſet up any Trade: Which original Right i 18 


here taken away by this By-Law. 


Indeed they may make By-Laws to regulate Trade; but nat to 
refrain it, unleſs they have a particular Cuſtom to ſupport ſuch By- 


Laws. As to the Caſe of the ordering and diſpoſing of Carts, Cars, 


Carters and Carmen, in Raym. 288. Player v. Vere, That was a By- 
Law for Regulation of Trade, and Preyention of Nuſances in the 
Streets and Lanes: But lis is a By-Law to REsTRAIN Trade, not 
warranted by any particular Cuſtom. Therefore he held it bad. 


Mr. Juſt. Fo/ter concurred ; and ſpoke to the ſame Effect. 
Mr. Juſt. Wilmet expreſſed Himſelf to the ſame Purport. 


Buy the Court unanimouſly The By-Law \ was holden a bad One : 
And the Rule for ſhewing Cauſe « why a Procedendo thould not 


wi was diſcharged. 


Rex ver/. Killinghall. 


TR. Serjeant Poole and Mr. Clayton ſhewed Cauſe againſt -a 
Rule which had bcen moved for by Mr. Norton, © to quaſh 


© a Preſentment or Inquiſition found by the Grand Jury of the 
County of York, at the General Seſſions of Oyer and Terminer, 


for that County: Which Mr. Norton objected to, as being 


coram non Judice; For, he ſaid, the Grand Jury had no Autho- 
rity to make ſuch a-Preſentment, or find ſuch an Inquiſition, under 
their GENERAL Charge from the Judge of Aſſize; whatever might 
be the Caſe if the Judge had particularly directed and preſided 


over an 2 Inquiſition of this kind, on the Neglect of the Coroner. 5 
The Fact found, Was * That the Mare of John Killingball, 


© Eſq; was the Cauſe of the Death of one Milliam Stelling 3 and 


ce was of the Value of 10 "ME 


It oa that the Coroner had not taken any gene at 
all, upon this Death: So that the Lord of the Manor finding Him- 
ſelf likely to loſe his Deodand, had made this Application at the 
Aſſizes; where the Grand Jury found this Inquiſition or Preſent- 
ment; Which was afterwards removed hither, v7 Certiorari. 


Mr. Serjeant Poole and Mr. Clayton endeavoured to ſupport it. 
— nnn 


Michaelmas Term 3o Geo. 2. 


<= N—U > <a - — — 
———— w — — - wed * < 
TEEN 0 — — 2 = 


—— — 


— eee —— — 
— 
— 


S 1— — cg — _ 
. ²˙ A ET NN INTITLE 2 


6 - 


—— 


This Inquiſition, they ſaid, before a Grand Jury is fraverſable, 
(which a Coroner's Inquiſition i is not;) and therefore does No Body 
any Injury. And as the Coroner had taken none, at all, upon the 
preſent Occaſion, 7h1s Method was neceſſary to be taken, in order to 
come at the Deodand. 


1 H. H. P. C. 419. c. 32. Of Deodands, ſhews moſt expreſly 
that this may be done, before Commiſſioners of Gaol Delivery, 
Oyer and Terminer, or of the Peace, if omitted by the Coroner. So 
does 1 H. P. C. 414. in treating of Inquiſitions; where Laughton's 
Caſe, H. 37 Eliz. is cited; and it is ſaid to be © inquiſible before 
the Juſtices of Oyer and Terminen; yea, or of the Peace; and 
** that it had been adjudged accordingly; M M. 16 56. in Greeve's Cale. 


3 Inſt. 5 F. . 8. Mere b. in Margine, makes a Difference between 
Inquiſitions taken before the Coroners, and Inquiſitions taken before 
wanne of the Peace, as to having a Traverſe. 


2 Ro. Abr. 96. pl. 3. proves that an Indictment may be taken be- 
fore Juices of Peace, and of Oyer and 2 


2 Lev. 140. Rex v. Parkes: is in Point, © that the Coroner's 
“ Omiſhon may be ſupplied by Commiſſion of Inquiry ; or the 
* Juſtices of Peace, or of Aſſize may inquire of 1 it, without Com- 
7 miſſion.” 


2 H. H. P. C. 58. cap. 8. concerning the Coroner and his Court, 
and his Authority in Pleas of the Crown, proves that Grand Juries 
have this Juriſdiction in Caſe the Coroner ER na 


2 H. E. P. C. 59. Ad idem, It is there ſaid © that Juſtices of 
Peace, or Oyer and Terminer, or of the King's Bench may in- 
<« quire, if the Coroner do not: But that THAT Preſentment is 
* traverſable; which the Preſentment of the Coroner of a Felo de 
« fe, 18-00." | 


Upon theſe "Authorities, they ſaid, my 1 Fake (the 
Lord of the Manor) was adviſed to take this Method: But the 
Judge of Aſſize (Mr. juſt. Birch) declined to meddle with it, or 
to have the Inquiſition taken before him particularly, or to give 
any particular Direction about it. 


They added theſe Caſes all 1 Ventr. 3 52. in 5 Note at Bottom. 
Poph. 209. Anon: and S. C. (apparently) in Noy 87. © It n 
be done before Juſtices of Peace.” 1 Ventr. 181, 182. Stanlack's 
Caſe. © If a Coroner omits to inquire, this Court may do it, as 

* ſupreme 


ow: 
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———— 


: 55 ſupreme Coroner of England; or may make Commiſſioners to 
4 <« inquire: Or Commiſſioners of Oyer and Terminer may inquire, 
ce But then it is not t er viſum Corporis; and therefore may be 
2 traverſed. + 


Mr. Norton contra. 


This is a Preſentment ex parte; and a Preſentment of intitling, 


in order to found an odious and \uperflitions Claim ; and all — 


IN SECRET. 


| 3 The Caſes cited only prove, That, in Default of the Coroner's 
e having inquired, the Juſtices of Oyer and Terminer, and of the 


* Peace, may make the Inquiry ; and that it 1s traverſable. 
They ſay © That we could not have traverſed the Coroner's In- 


verſe; and therefore can't be injured by it, 


89985 ug 2 


4 Inft. = 197, 198. enters lugely into the Subject of Tra- 
| verſes ; and condemns fecret Inqueſts and Offices. 


Now this is an Office of Intitling ; and therefore ought to be 
publickly and en found. 


Lord Mangfeld: By expreſs Statutes, 

And I remember a Cal of the late Duke of Buckingham 8 end; 
8 where, upon Application to the Court of Exchequer, Notice was 
directed to be given: Though, in general, Notice is not neceſſary. 


Therefore I think this 0 can't be ſupported. 


And Inquiſitions before the Coroner are traverſable. F.e H. H. 
P. C. 410. where that Author declares his own Opinion accordingly. ] 


Mr. Juſt. Deniſon; [ think i It cannot be ſupported. 
Mr. Juſt. Fer: I am of the ſame Opinion, 


By the Court, Rule to quaſh the Preſentment made abſolute. 


Friday | 


quiſition:“ (Which, however, I deny :) But this we may tra- 


But will it be ſaid o that the putting a Man to a Traverſe, is 20 
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Friday 19th Novem. 17 56. 


FIR MEMORANDUM, On this Day, The GREAT Sear was 
iN | ; put into CoMM1ss1oN ; being delivered by his Majeſty (immedi- 
10 ately upon the Earl of HARDWICKE's Reſignation of it,) to SIR 
4 Joux WiLLEs Lord Ch. J. of the Common Pleas, Six SID RV 
THRONE  STAFFORD SMYTHE third Baron of the Exchequer, and SIR 
M Jonx EarpLeEy WILMor youngeſt Judge of this Court: Which 
11908 prevented Mr. Juſtice W:LMoT from fitting much in % Court, 
$180 | during the Remainder of the * Term and the Whole of the 


1 two ſubſequent Terms, 


4 


re qui tam very. Harriſon. 


1 e Pi HE Proceedings were ſet fide, for Irregularity, in the want 
. 177. of an Attorney's Name being duly ſet to them : It appearing 


that although they had the Name of a regular Attorney, in Fact, 
jet to them; yet it was ſo ſet, WITHOUT any Autvorily from Hint. 


And the Court alſo granted an Attachment againſt one Habin, 
who acted as Attorney for the Plaintiff, and had ſo put Mr. 
Granger's Name (an Attorney of this Court) without Authority or 
Leave from Mr. Granger. 


Comer and 1 Aſſignees of William Johns, a 
Bankrupt, ver/. Chitty and Blackiſton Eſquires, She- 
Fills: of London. Hil. 27 G. 2. Not. 869. 


ati eat HIS Cauſe was twice argued : It came . firſt before the Court, | 
November on Monday gth June 1755; and again, upon Tur [day the 
1759 16th Inſtant. It was an Action of Trover brought by the Aſſignees 


of WWilham Tohns, a Bankrupt, AGAIN<T he Sur EFF of London, 
who Had taken and ſeld the Goods of Yohns i in Execution under a 


[1911 Godfrey. 
On the Trial, a ſpecial Caſe was ſettled: 


I | Which Caſe ſtates, That Johns was regularly declared a Bankrupt 
0 on the 8th of Decenb. 1753. And as to the Reſt, the following 
* Times and Facts were ſtated; vig. That on the «th of December 
8118 | 1753. one Godfrey obtained Judgment in the Common Pleas, 


1 againtt the laid Jobs; and e on the ſame Day ( 56 December 1753) 


pick — — Exccution 


Fieri facias which ha d iflued againſt Johns, at the Suit of one Wil- = ; 


ng 
her 
4s 


3) 
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ſignment. 
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Execution upon the ſaid Judgment was taken out againſt Him by 
Godfrey, and the Goods ſerzed by the Sheriffs, under it; That Johns 
committed the Act of Bankruptcy 4th December 1753, and on the 
$th of the ſame December, a Commiſſion of Bankruptcy was taken 


out againſt Him; and on the very ſame Day, the Commiſſioners 
of Bankruptcy executed an AS881GNMENT ; and afterwards, vix. on 


the 28th of December, a Bill of Sale of the Goods was made, by 


the Sheriffs. The Plaintiffs are the Aſſignees under the Commiſ- 
ſion: The Defendants are the Sheriffs of London, who ſeized the 


Goods under the Execution, 


The Point was, Whether the Aſſignees under the Commiſſion 
of Bankruptcy can maintain an Action of Trover, againſt the Su- 


RIFF (who executed this Proceſs under a regular Judgment and 


Execution ;) for ſeizing the Goods, under a Fieri facias iſſued and 


executed after the Act of Bankruptcy was committed; and ſelling 
them, after the Aſſignment was executed. is 15 


The Counſel, who argued for the Plaintiffs, made two 
ſtions, viz. 


| 1ſt, Wnoss Property the Goods were, when ſeized by the She- 
riffs, by Virtue of this Feri facias; gs 


 2dly, Whoſe Property they were, when SOLD by the Sheriffs. 


It Queſtion. After the AF of Bankruptcy, they ceaſed to be 


the Property of the Bankrupt Himſelf, they ſaid ; whereſocver elle, 
the Property might be between the Act of Bankruptcy and the Al- 


- 


This Relation to the Act. of Bankruptcy is like that of Adi ni- 
firations to the Time of the Death: And they cited Kiggil v. 
Player, 1 Salk, 111. as S. P. with the preſent Caſe, exactly. 


The utmoſt that the Bankrupt Himſelf could be pretended to 
have, was a ſpecial Property, defeaztble by the Aſſignment, It is 
like the Caſe of a Diſtreſs for Rent; where the Seizor may {ſell the 
Diſtreſs, after 5 Days; but if the Money be paid within the 5 
Days, he can't fell : So that in the Interim, the Right is defeazable. 


Here, the Plaintiffs have declared as Aſſignees under the Com- 


miſſion of Bankruptcy : Therefore their Intereſt veſts as from the 


Time of the Act of Bankruptcy. 


If the Bankrupt Himſelf had delivered the Goods to a Stranger, 


it had been the ſame Thing: The Stranger would be anſwerable 


to the Aſſignees, 8 
G Sheriffs 


Que- Argument for 
the Plaintiffs, 
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Perſon, againſt whom to bring the Action. 


ng is not the material Part. 


Bankrupt, v. Rewiſe, a Serjeant at Mace of the City of London; 


tainable. 


Sheriffs execute Proceſs at their Peril: They are anſwerable civi- 
liter, for what they do upon it. 11 H. 4. 90. 14 H. 4. 25. 
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T 
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e 


A Man may, without his own Fault, be poſſeſſed of a Hork 
which has been ſtolen : But nevertheleſs be is anſwerable, civiliter, 
to the true Owner, for it. 


The Sheriff had no Authority to take any Goods in Execution, 1 
but the Goods of the Defendant : If he does take any other Goods, . 
he is a Treſpaſſer. e >, 


4 * 5 
N 8 
n l 222 
eee 


In Writs of Execution, it is at their Peril, if they take another F 
Man's Goods. In Carthew 381. Hallett v. Byrt, 'Tis fo laid down | 
by Ch. J. Holt, expreſly. 


Pa, 


Now theſe were Goods of the Aſſignees. And they may main- 


tain an Action, either againſt the Plaintiff in the Cauſe, or the She- 


71f, oR the Vendee of the Goods: And the Sheriff is the e , 
= 


The Gift of an Action of Trover is the Convenston : : The Find- 


ace * LS 2 2 2 . bs 
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And they cited ſeveral Ny prius Caſes, of Actions N by 
Aſſignees of Bankrupts : Jig. : 


SR Ts 


M. 11 G. 1. Trover by N & al. A of Daniel, a 


- * 4 a yo — * g 
* 9 83 
. 


/ Md CS a$5n, 


S. P. with the preſent. - Lord Ch. J. Pratt held the Action main- 5 


The 8. P. was ; alſo before Lord Ch. Juſt. Lee, in a Caſe of Blox- 
holm, Aſſignee of Mills a Bankrupt, v. Oldham & al. at the Sittings 
after Tr. 1750. at Guildhall : In Trover againſt a Sheriff, and the 
former Plaintiff, and the Vendee, (all of them together.) It was 


_ objected © That the Sheriff ought to be acquitted: But over- 


ruled; and Verdict againſt all three. 


The Seizure there was before the Chinn Non, but AFTER the Ac T: 


of Bankruptcy. 


The ſecond Queſtion is, © Jboſe the Goods were, at the Time 
«OF THE SALE,” The Writ only commands the Sheriff, © to 
« ſell the DE FPENDANT's Goods :” And if he ſells the Goods of 


another Perſon, it is a CONVERSION, 


A | — | | It 1 


"206 


i; 

3 PL 2 7 ba WS, To rs 
3 3 8 . 
N e 8 1 222 or ob ENS 


2 $2 1 7 8 . EY: W - 3 LS 
$7 a Et es e 


Michaelmas Term 3o Geo. 2. 


23 


It is ; beyond Doubt, that the A e has Relation to the Aft 
of Bankruptcy : And the Aſſignees ſtand in the Bankrupt's Place, 


From that Time, 1 Ventr. 193 Monk v. Morris end Clayton proves 


this. 


Here then the Aſignees had all the Property that the Bankrupt | 


had, at the Time of his Act of Bankruptcy. Conſequently, the 96- 


ſolute Dominion was in them: And the Sheriff could not, AER 
ſuch Aſſignment, ſell them, as the Defendant's. Indeed Sheriff, 


ſeldom do, in Fact, ſell the Goods, without Indemnity, But the 


Sheriff has here commrted an Error, in ſelling them at all: For 
they were not the Defendant's. "He might, it is true, have ſum- 


moned a Jury to inquire © Jheſe Goods they were.“ But ſtill, even 


their Verdict cannot affect the Right of the true Owner of the Goods. 


The Point about Relation backwards, does not at all affect the 


Queſtion, as to the Sarr. For the Aſſignment was prior to the 
SALE, though not to the Seigure. 


And: they affirmed chat the Sheriff not ovly might, but even 
ought, in this Caſe, to have returned « Nulla bona : 5 That would 


| have becn the proper, and the true Return. And if it had been 
_ diſputed, he then might have brought the Money into Court. There 
is a Caſe, of Rex v. Brein Bailiff of the Savoy, 1 Keb. 90 1. where 

the Goods were claimed under a Bill of Sale; the Sheriff returned 
© Nulla bona,” and the Money was Ordered to be brought into 
Court by the Sheriff; and the Return to be made agreeable to the 
Event of a Trial of the Validity of the pretended Bill of Sale, after 
ſuch Validity ſhould be tried 1 in an Action. 


In the e Caſe, the Bee know of the Aſſignment, 


BEFORE, they soup the Goods; whatever they might do, when 


they /ciſed them. And they could not poſſibly be obliged to fell 


them: It is contrary to an expreſs Act of Parliament, which veſts 


the Property in the Aſſignees. So that here the Sheriff has ſold the 


Goods, not of the Bankrupt, but of the 2 n 


And 800 that the Plaintiffs may bring an Action againſt the 


Plaintiff in the original Action, oR againſt the Vendee of the 


Goods; yet they ſeem, Both of em, to have better Excuſes than 


the Sheriff has; and are more innocent. Therefore why ſhould the 


Aſſignees be ues round to them, when they can undoubtedl 
maintain either Treſpaſs or T rover againſt the Sheriffs, who have 
fold the Goods ; which is a Converſion, and will fupport an Action 
of Trover ? That the Plaintiffs have this Election, to bring either 


Treſpaſs 


e ac. a——— — — 
th. td. ld. 4 
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Treſpaſs or Trover, appears "IE Cro. Eli. SONG Biſhop v. Lady 1 
| Montague, and Cro. Jac. 50. 8. C. 3 


Therefore they concluded that the Action was well brought. 


e ee The Counſel who argued for the Defendants, the Sheriffs, agreed 
dants. that the Matter would turn upon the Solution of the two o Queſtions 


made by the other Side. 


As to the firſt Queſtion, They ſaid it would be very hard, if this 
| . Action ſhould lie AGAINST te SHERIFFs ; and they be put to con- 3 
| trovert the Act of Bankruptcy, which is a Matter not at all within 

their Knowledge. 


They argued that the Sheriffs ſhall not be conſidered as WRoNG- 
Doers: And to prove it, cited 1 Lev. 95. Turner v. Felgate. Raym. 
73.9. C. 2 Siderf. 126. 8. C. and 1 Keble 822. S. C. 1 Lev. 173 
Bayly v. Bunning. I Siderf. 271. S. C. 2 Keble 32, 33. S. C 
and 2 Siderf. 126. and ſs. 73. Turner v. Felgate. 


The only Acts of the Sheriffs that can be conſidered as a Corver- 
ion, are the Acts of Serzure and Sale. 


Now They were compellable by the Writ of Fieri e to ſoize = 5 
the Goods and /evy the Debt. — 


For TILL be Commiſſion and Aſſignment, he 5 ds in the 
Bankrupt : And it did not appear that a Commithon EVER WOULD 
be taken out. 


1 Salk, 108. Cary v. Criſp, is pra in Point, " that the Pro- 
te perty is in the Bankrupt, fill Aſſignment.” It was there reſolved 
that the Property of the Goods is not transferred out of the Bank- 
e rupt Till e 2 Str. 981. 274% & al v. Dawſon & al 


accord. 


* n e TN SI Eye AVE Th £ % 0 of bn 
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„„ * 3-00 173. Bail) v. Bunning. 8 was for the Officer ; 
1 1 He being obliged to execute the Writ; and could not know of the 


| Act of Bankruptcy, or that any Commiſſion would ever be ſued: | 
And the Sheriff was holden not to be 2581 although he had No- 5 

tice of the Aſſignment. 1 
| 1 Siderf 272, 8. c. The Taking was holden lawful. . 
| ce 12 3. Leckwere v. Thoroꝛo good. The Officer ſhall not he 3 
made a Treſpaſſer, by Relation. 3 Med. 236. 8. C. 1 Shower 

Z. 9. e: | — 


The 


* 


1 


Bob 
EX 
28 
* 
1 
1 Co 
8 
as IN 
£5 
3 
5 
2 
8 
* 
4 
x 228 : 
K 
bs.” 
232 
8 
5 
* 
8 
1 — 
"> 58 
„ 
15 
255 
SE OY 
PLAY 
= 
RR 
4 
2 
CS 
2 
$252 
=” 
F 
"OBS 
1 
at 
83 
| 12 
b 2 x4 
: 1 2 
75-0 
NS 
LY 
_— - 
YEE 
x 
4 


M ichaelmas Term 30 Geo. 15 


— 


The Commiſſ on of Bankruptcy makes no Alteration, TILL Afign- 
nent: And AFTER Aſtgnment there ſhall be a Relation, ſo far as to 
avoid all meſne Acts of the Bankrupt, and even 20 eech this 
Judgment-Creditor. Thus far, they admitted, 


But they inſiſted that the Action ought not to have been brought 


againſt the SHERIFF. 


The Sheriff is to ſeize, fell, and return bis Writ. In Proof of 
this, they cited 2 Ld. Raym. 1072, 1074. Clerk v. Withers, 1 Salk, 
322, 323. 8. C. (3d Point.) 6 Med. 293, 299. S. C. 1 Siderf. 29 


Harri ſon v. Bowden, Cro. Elig. 23 5. Mount ne 9 v. Andrews. 1 N. 


Abr. Execution 893. Letter B. Pl. 2. Dyer 98. 6. and 99. a. § 57. 
and the two Caſes there cited in the Margin. And Cro. Elig. 597. 
Charter v. Peeter, From all which Caſes, it appears that the 
SHERIFF 1s not liable to be moleſted. 


I Salk. 321. King ſdale v. Mann proves that the Seigure is the 
Eſſential Part of the Execution: And an Execution is an ertrre 


Thing; and cannot be ſtopped, after i it is once 1 2 Show. 79. 
| Cockram v . We He. 


And after the Sheriff had ſcized theſe Goods, the original Plain- 


tiff, (William Godfrey) could oblige the Sheriff to return his Writ : 
And yet, upon the Principles advanced, the Sheriff muſt be put 


under the greateſt Hardſhips: And he had no METHOD fo make 


the Ante of the Bankruptcy to give him any A/ilance toward. 
; Proving the Act of Bankruptcy. 


Indeed the Execution is good, though the Writ be never 7 returned. 


Ws Rep. 90. 4. oe's Caſe: (1ſt Reſolution.) 


The only Return the Sheriff could make muſt be, That he 
bad levied the Money:“ (which could only be by Sale.) There- 
fore he was OBLIGED 7o ſell. Conſequently the Law will not make 


him a e by ſelling. 


The following Caſes, they faid, were in Point for them; vis. 


mo Lev. 173. Baily v. Bunning. 2 Kevie 32; 33. 8. C. 2 Siderf. 
271. S. C. 3 Lev. 191. Philips v. Thompſon. 1 Show. 12, Lech- 


more & at v. Thorowg * & al. Comb. 123. S. C. 3 Mod. 236. 
8. C. and Cole v. Doves & al, 1 Ld. Raym. 724. Per Holt in Frank, 
a9 againſt the Sheriff, moſt expreſly. 


And the preſent Plaintiffs may have an adequate and complete Re- 
medy, ginſt the Plaintiff in the original Action. 
H 


A 
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As to the Caſes cited, The Gentlemen who have argued on the 
ether Side, put it upon the Queſtion, © Who had the Property of 
* the Goods.” 


Now the Property was in the Bankrupt, at the Tims. of the 
Execution: It was Nor in Abeyance ; as it is in the Caſe of an Ad- 
miniſtration, (Which is an Anſwer to the Caſe of Kiggil v. Player.) 


The Sheriff is .not in the Caſe of a Stranger, For he was 


OBLIGED Fo execute and return the Writ. 


Todd che Sheriff is to execute the Writ at bis Peril; and 
Carthew 381. is ſo: The Reaſon is, becauſe the Sheriff may impanel 
a Jury, to inquire © whoſe the Goods are. But here, there were 
1 Means for the Sheriff to indemnify himſelf: The Goods were 


_ undoubtedly THEN the Goods of William Jobns; even though he 


had then committed an Act of R 


The Afignecs have. not. a: Right to recover the SPECIFIC Goods; po 
| but only Damoges. 


Treſpaſs will lie againſt the Plaintiff in the original Action, even 


before he receives the Money : though T; rover indeed would not, 


fl. AFTER, 


It is not certain that an Action will lie ing e the Vendee of the 
Sheriff. | 


As to Vanderbagen s Caſe, it is not ſufficiently clear; how it was; 
or why it was determined. 


But as to the Caſe of Blixbam v. Oldham, Mr. Henley d did not * 


inſiſt on the Objection, That the Action would not lie againſt 
© the Sheriff,” becauſe it would not help his Client: For in that 


Caſe, the Sheriff, and the Plaintiff in the Original Action, were 
Both of them Defendants. And the Caſe of 1 Leo. 173. was not 


indeed by Lord Ch. J. Lee, thought appoſite to that Caſe: But it 
was not over-raled by Him. And the Goods were certainty the | 


Goods of the Bankrupt, till Aſſignment. 


* NV. B. Mr. Mews: who was Counſel for 4 5 in that 
Caſe of Bloxham v. Oldbam, agreed, That the Objection 


“ againſt the Sheriff's being a Defendant,” was NO znf/ted 
1pm ; becinſe the Plaintiff in the Original Action (who was 
allo a Co-Defendant with the Sheriff there) had indemnified 
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1074, 1076. Clerk v. Withers. Cro. 
Ilix. 440. Boucher v. Wiſeman, 
& al Executors of a Sheriff. Cro. Car. 539. S. C. 


S. C. Heb. 206, Speake v. Richards. 
Andrews. 


Act: The intermediate Days are only allowed for the Sake of the 


Sheriff. Conſequently, He may execute the Whole at once: He 
may leiſe, and fell directly. 


—_— 
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the Sheriff : So that it was, * a Point ana ris) to 
the Plaintiff ; (who was at A/ Events liable to the Action.) 


They added, that this was a Point of great Conſequence to all 


Sheriffs and Officers: On the other Hand, Creditors cannot be in- 


jured, though Sheriffs ſhould be excuſable, and the Original Plaintiff 
op ſhould be liable to the Action. 


As to what has been ſaid of Security taken by the Sheriff, The 


Court can take no Notice of a Sheriff's taking Security; nor can 


they ſuppoſe Him conuſant of a private unknown Act of Bank- 


ruptcy: And it would be very hard if an innocent Officer ſhould be 
hurt by Retroſpect; on and Relation, 


They agreed that this Execution may * avoided, as againſt the 


Original Plaintiff : 2 Strange 981. Braſſe ey & al. v. Dawſon & al. 
is a Proof * that it ma 


But they denied it, as to rendering the 
Officer liable to an Adion': For He ts excuſable ; 


the Caſes before cited. 


As to the ſecond Queſtion. The Foundation of this Action of 


Trover, is Property in the Plaintiff, at the Time of the Seiſure; 


and a Tortious and Illegal Act of Converſicn : Fe or without both theſe 


: Circumſtances, 6015 Action will not lie. 


Now the ProyeRTY 75 in the BANK KPT, TILL Aſiaument: 1 


And the ſubſequent Sale cannot make the Sheriff a Wrong-doer, b 


7 
a fiftitious Relation. Raym. 161. Bilton v. Jobhmſon & af. „ The 
85 en of a Teſte ſhall not Juſtify a Tort. of 1 


Th: is faid that * this Relation is given by Af of Parliament.” 


But there are no Words | in the Act of Parliament that can make the 


Sher a eter. wag | 


Ir the Seiſure was lawful, the Sale was ſo too. 2 Ld Raym. 


Fac. 515. Sly v. Finch. Cro. 
March 13. Parkinſon v. Colliford 


1 Jones 430. 
Cro. Eli. 237. Mounteney v. 
The Law conſiders the whole Execution, as one entire 


The Execution is an entire Thing 
and can net be fopped. Cro. Eliz. $97. Charter v. Peter. 6 Mol 
293. Clerk v. Withers, Therefore the Officer ſhall be protected. 


Suppole 


as appears from 


8 
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Reply. 


Suppoſe an Action ſhould be ane againſt the Serif for the 
Mcney. He might avail Himſelf perhaps by ſpecial Pleading ; pro- 
vided He was able to make out the Facts he ſhould ſpecially plead : 
But hv could He be able to prove the Act of Bankruptcy, Trading, 
or Aſſignment ; to all which, He is an entire Stranger? Therefore 
it would be hard to ſuffer ſuch an Action to be maintained againſt 
Ilim. But all theſe Matters are in the Privity of the Original Plain- 
: Againſt whom, therefore, the Action ought to be brought. 


It is laid, the Sheriff acts at hrs Peril.“ 


But it is admitted that the Method of impanelling a, Jury would 
be no Protection to Him. 


The Counſel for the Plaintiffs replied, That it is ſtated * hat 


c the A//ignment by the Commiſſioners of Bankruptcy was previous 


5.40 the Bull f SALE by the Sheriffs, - 


The Sheriff's being always a reſponſible Perſon, and therefore 


molt likely to be made Defendant, is the very Reaſon why He 


onght to be liable to the Party who has received the Injury. 


The Finding, or even the Taking 22 ion of Goods found, is c 


Wrong: But tis the Cox vEKSION that makes the Perſon a Tort- 
Jeafor. 
They admitted that the Sheriff is not anſwerable for the Irregu-. 
larity of a Judgment: (For He is bound to execute the Command 


of the Writ.) But if He take the Goods of ANOTHER PE «SON, in- 
fiead of the Goods of the Defendant, He is anſwerable for THAT. 


It has been ſaid indeed, that“ they were af THAT Time the ” 


* Goods of the Bankrupt Himſelf, = 


But be the TAK ISG lawful, or not lawful, yet here is an ac 
CoN VERSION, an affual 04 TION of the Goods: Which 


makes him 1 relpaſier ab initio, 


It has Vikewiſc "Hank ſaid, that * the Court will protect the She- 


** riff. But the Relation goes back, quite up to tbe ACT of Bank- 


ruptcy. 


They denied that the Execution is ſo entire that the Sheriff can 

mot ſiop in it, after Seiſure and before Sale of the Goods. Suppoſe 

the Sheriff had confeſſedly ſeiſed another Perſon's Goods, ſhould He 

be obliged to ſell them? Dalton's Office of Sheriff ſays © The = 
cc nl 


— 


IIS 


n 
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” wy may impanel a Jury ; * after hat, ſhall not M anſwer- 
« qble.” Now here He might either have impanelled a Jury ; or 
have kept the Money in his Hands, or brought it into Court, till 
the Property of the Goods had been determined, 


They admitted the general Principle of the Caſes cited on the 
Head of Executions; but dented the Application of them to the 
preſent Caſe. They alſo denied the Principle, © That a Sheriff 


* ſhall never be a Tort-feaſor by Relation. For He ſhall in ſome 


Caſes be ſo; as where He takes the Goods with a bad O: iginal In- 


Leni ton. 


As to Baily v. 8 They endeavoured to diflinguiſh 1 it. In 
order to which, they remarked, that there is 1 1':nding of an 
ACTUAL Conwerſh yon, or of what could be called ſo by the Court: 


It is only a Demand and Refuſal ; which is ONLY EvipENnCKE to a 


Jury. And the Opinion of the Court there went upon the Taking ; 


which they held to be legal: Whereas here is an ACTUAL Conver- 
ſion ſtated. An Action would lie, One would think, againſt the 
_ Vendee of the Sheriff, in Point of Reaſon: And the Pradice does 
ſtrongly ſupport it; for Nine in Ten of theſe Actions are brought 


againſt the Vondees of the Sheriff. 


In the Caſe of Bloxham v. Oltham, there was a x very material 
Difference, Whether the Sheriff ſhould have a Verdict for Him, 


« or a Verdict againſt him:” For in the one Caſe, He would re- 
cerve Coſts; in the other, He muſt pay them. 


The Plaintiffs had no o Right to call upon the Sheriffs, T1LL the 


'ReTvrN of the Writ: And they might Hen have returned 
« Nulla bona.” Therefore this is not ſuch a hard Caſe upon the 
Sheriffs, as is ſuggeſted. And this is not the only Caſe where the 


Sheriff is to act at his Peril: For 1 in taking of Bail, Sc. He muſt 
do fo, as well as here. 


17 the Sheriff had retarncd &« Nulla bona, 7 the Onus probandi 


would have lain 05 the e Plain: aft, 


Þn the Caſe of Turner v. Pelgate, the Sheriff was certainly ex- 


cuſable, by Virtue of his Writ. 


In the Caſe of Cole v. Davies & al in 1 La. "I ym. 724. The 
Goods were ſold before the Commiſſion and Weed For the 
Caſe is there put, of a Commiſſion and Aſſignment, both of them 
. SUBSEQUENT to the Sale of the Goods. The Words are, If He 

_ © ſeizes AND ſells,” and THEN a Commiſſion is granted, and the 
Goods aſſigned, the Aſſignee may. maintain Trover againſt the 
| — — — — 
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e Vendee : But No Tetiol will lie againſt the Sheriff, becauſe 
he obeyed the Writ.” But our Reaſoning in the preſent Caſe is 
founded upon the Sale's being an unlawful Act. 


In the Caſe of Braſſey & al v. Dawſon & ab there was no Aſ- 
NERO, previous to the Seizure. 


They did not deny that the Bankrupt had in the prefent Caſe, a 


Sort of Property, a defeazable Property, in Him at the Time of 


taking the Goods. But in the Cafe of Clerk v. Withers (reported 
in 6 Mod. 290. and in 1 Salk. 323. and in 2 Ld. Raym. 1072.) the 
Detendant in the Action had the whole mdefe 'azable Property in 


Him ; and the Sheriff ought to have gone on: But that Caſe is not 


applicable to the preſent Caſe; where the Property was only de- 
Feazable. 1 


As to the Caſes cited mom Hob. 206. and March 1 13. They agreed 
to them. 


The Time allowed to the Sheriff makes no Difference, (they 
ſaid ;) becauſe He has done Wrong. 


And' however entire a Thing an Execution, in general, may be; "x 


yet here it was irregularly exccuted.. 


The Truth of the Return of be Nulla bona,” in this Caſe, de- 


upon the preſent Queſtion. 


It is very frequent for Sheriffs to be intangled | in Difficulties about 


their Returns. Here, he might have taken a Writ de Proprietate 
probandd. 


Bailey v. Bunning turned 88 the Taking. 
Lechmere & al v. Thorowgood only proves“ That the Goods 


© were in Cuſtodia Legis. And ſo they were: But to the Pur- 


poſes of the Law ; which, in the preſent Caſe, 1s for the Benefit of 


8 the Creditors of che Bankrupt. 


CURA ADVISARE VULT. 


And now (Tf 23d Newem. 17 56. ) Lord Mausi deliver- 
ed the Opinion of the Court; and ſaid They were A1 agreed, as 


well his two Brethren then preſent | in Court, as his Brother Milmot; 


(who was at prefent engaged in another Place,) in their Opinion. 


There are few Facts efentia to this Cafe; and it lies in a nor- 
ro Compals, 


He 
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He then ſtated the Caſe, (which fee in p. 20. ante :) And was 


very particular in nn the Dates of the ſeveral Tranſactions. 


The General Queſtion is, Whether or no the Action is main- 
tainable by the Aſſignees, againſt the Defendants, the Sheriffs, who 
have taken AND SOLD the Goods. 

It is an Adtion of TROVER, 


The bare Dofinivg the Nature of this kind of Action, and the 


Grounds upon which a Plaintiff is intitled to recover in it, will go a | 


great Way towards the Underſtanding, and conſequently towards 


the Solution of the Queſtion in this particular Caſe. 


In Form, It is a Fiction: In Sub/flance, a Remedy to recover the 
Value of Perſonal Chattels wrong fully converted by another to his 


own Uie. 


The Form ſappoſes the Defendant "y have come lawfully by 


the Poſſeſſion of the Goods. 


This Action lies, and has been brought in many Caſes where, in 


Truth, the Defendant has got the Poſſeſſion lawfully. 


Where the Defendant takes them wrongfully, ad by Treſpaſs, 


The Plaintiff, if He thinks fit to bring 7% Action, waves the 
7 Treipah, and admits the Poſſeſſion to have been lawfully gotten. 


Hence, if the Defendant delivers the Thing upon Demand, No 


| Damages can be recovered 1 in is Action, for having taken | it, 


This i is an e of T ort: : And the whole Tort conſiſts i in the 5 
wrong Cl Conve! /101 ion. 


Tw o Things are e to be proved, to intitle the Plaintiff to 
recover in this kind of Action: iſt, Property in the Plaintiff; and 
ay, A nen Conver fon, by the Defendant. 


As to the firſt, It is admitted in the preſent Caſe, that the Pro- 


perty was in the Plaintiffs, as on and from the 4th of December, 
(which was before the Seizure, ) by Relation. 


This Relation the Statutes concerning Bankrupts introduced, to 


avoid Frauds, They veſt in the Aſſignees, All the Property that 
the Bankrupt had, at the Time of what I may call the Crime com- 


mitted, 125 the old õtatutes conſider him as a Criminal: ) They 


make 
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make the Sale by the Commiſſioners good againſt All Perſons who 
claim by, from, or under the Bankrupt, after the Act of Bank- 
ruptcy ; and againſt all Executions not Served and Executed before 


the Act of Bankruptcy. 


Diſpoſitions by Proceſs of Law are put upon the ſame Foot with 


Diſpoſitions by the Party : To be valid, they muſt be completed be- 


fore the Act of Bankruptcy. . 
Till the making of 19 G. 2. . 32. If the Bankrupt had bond 


fide bought Goods, or negotiated a Bill of Exchange ; and there- 


upon, or otherwiſe in the Courſe of Trade, paid Money to a fair 
Creditor, after He himſelf had committed a ſecret Act of Bank- 
ruptcy, Such bond fide Creditor was liable to refund the Monev to 
the Aſſignees, after a Commiſſion and Aſſignment : And the Pay- 


ment, 7hough really and bond fide made to the Creditor, was avoided 


and defeated by the fecret Act of Bankruptcy. 


This is remedied by that AQ, in Caſe No Notice was had by the 


Creditor, (prior to his receiving the Debt,) © That his Debtor was 
885 become a TG or Was in inſolvent Circumſtances,” 


Tee as to the ft Point, It is moſt clear, that the Pra-. 


perty was in the Plaintiffs, as oN and from the ath of December, 
when che Act of Bankruptcy was committed. 


2dly, The only Queſtion then 15 As Whether the Defendants are 


guilty of a wrongful CONVERSION,” 


That the Converſion itſelf was wrongful is manifeſt. 


The Sheriffs had 10 Authority to SELL the Goods of the Plas. | 
tig; but of William Johns, only: They ought to have delivered 
theſe Goods to the Plaintiffs the Aſſignees. Upon the Foundation 
of the legal Right, the Chancellor, even in a ſummary Way, would 


have ordered them to be delivered to the * 


It is admitted on the Part of the Defendants, That the innocent 
I*endee of the Goods fo ſeized can have no Title under the Sale, but 
is liable to an Action; and that Godfrey the Plaintiff would have | 
no Title to the Money ariſing from ſuch Sale, but if He received it, 


would be liable to an Action to Refund. 


5 the Thing be clearly wrong, the only Queſtion that remains 
e Whether the Defendants are excuſable, though the Act of 
o« * Converlion be Wrongful,” Fe 
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Though the Statutes concerning Bankrupt reſcind all Contracts 
and Executions not completed before the Act of Bankruptcy, and 


veſt the Property in the Aſſignees by Relation, in order to an equal 


Diviſion of his Eſtate among his Creditors, yet they do not make 
Men Treſpaſſers or Criminal by Relation, who have innocently re- 
ceived Goods from Him, or executed legal Proceſs, not knowing 
of an Act of Bankruptcy : That was not neceſſary, and would have 
been unjuſt. 


The Injury complained of by this Action, for which Damages 


are to be recovered, is not the Sei ure, but the wrong ful Converſion. 


The Aer was avins upon the 8th of December; the Sale, 


not till the 28h of December; the Return, not till the Octave of 


Saint Hilary, (which 1 is the 20th of January. 3 


The Sheriff acts at his P and is anſwerable for any Mt Nate: , 
Infinite Inconveniences would ariſe, if it were not ſo. 


At the Time of the Sale and Return, it was more notorious 


© that theſe Goods belonged to the Plaintiffs, than it could pro- 
bably have been in the Caſe of any third Perſon; becauſe Commiſ- 
ſions of Bankruptcy and the Proceedings under them are public in 
the — and indeed all over the Kingdom. 


This Converſion | is 20 Dq after Fa Aſſignment, 
The Defendants have here made a direct falſe Return : They 


Kavi returned © That. they took the DerENDANT's Goods, &c.” 
whereas they were, (at the Time of the Return,) notoriouſly the 


Goods of the ASSIGNEES, when they were taken, They certainly 


might, and ought to have returned, © Nulla bona ;”” which was the 
Truth: For the Goods taken, were, beyond all Manner of Doubt, 
the Goods of the Afignees, at the Time when the Sheriffs to them; 


and the Bankrupt could have 10 Goods, after the 47h of December, 
when he had committed an Act of Bankruptcy. They would 


have been juſtified by the Truth of the Fact, if they had made 


this Return: For the Benkrupt neither had nor could have any 


Goods of his own, at that Time. It is arguing in a Circle, to ſay 
+ *© That they could not return Nulla bona, becauſe they were obliged 
© to ſell; and they were e to {ll, becauſe they could not 


© return Nulla bona. * 


The Seizure i is, here, out of the Caſe : For the Point of this Ac- 
tion turns upon the injurious CONVERSION. 


1 Therefore 


* 


10 
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Therefore We are All of Opinion that the Plaintiff is intitled to 


recover, in his Action. 


But Objections have been made, by the Gentlemen who have 
argued this Caſe on Behalf of the Defendants, 


Objections. It has been faid © That the Execution is entire ; for 
the Debt is diſcharged by a Seizure in Fr. fa. That being entire, . 
once lawfully begun it mu? be completed; for Goods taken by a Fi. 

1 8 ſhall be ſold by the Repreſentative of the Sheriff. a; 


«© That they ſhall be fold, thongh the Plaintiff dies; and the 


Money arifing by the Sale ſhall not be 1 back by the De- ö 


fendant: Which is the Caſe of Cie, Mitbers, 1 Salk. 323. 


2 Ld, Raym. 1072. S. C. and 6 Mea. 240. 5. CG. 


e That a Writ of Error is no Super {vgs 


© That the Sale by the Sheriff ſhall not be avoided againſt the 


Vendce, by a ſabſ ſequent Writ of Error and Reverſal: Wich is 


the third Point in Matthew Mong s Caſe in © Co. 96.“ 


Anſwer. All this is true, (and upon the plaineſt Reaſon,) 4 
between the Plaintiff and Defendant, Parties to the Judgment in in 
Conſequence of which the Execution iſſues; but no way applicable 
to the Caſe of a fhird Perſon. 


None of theſe Caſes authorize the Sheriff to ſell the Goods of a 


THIRD Perſn: And it is admitted that the Vendee is not protected, 


here; becauſe at the Time of the Sale the Sheriff had no Authority 


to fell. 


[He then went miquely through the Caſes; ſhewing the Grads 
upon which the Determinations proceeded, as againſt the Parties to 
the Judgment, who are bound by it and every Thing done in Con- 
ſequence of it.] 


But the Argument from theſe Principles to the preſent Caſe, 
this: © Here the Taking was lawful; and therefore the Sheriff was 
te bound to complete the Execution, by a Sale.” Anſwer. The 


Premiſſes are not true; and if they were, the Concluſion would not 
tollow. 5 


The Taking was ot lawful ; becauſe they were then the Goods 

of a third Perſon, 
2 | 

But 
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But if the Taking were lawful, the Sheriff ought not to go on to 


a Sale, after a full Diſcovery that the Goods then belonged to a2 


third Perſon. 


To prove the Taking lawful, and that therefore the Sheriffs ſhall 
not be liable to an Action, were cited the Caſes of Bailey v. Bun- 
ning, reported in 1 Leon. 173, 174. 1 Siderf. 272. and 2 Keble 
32, 33. [V. Ante 24, 25.) Lechmere v. Thorowgood, in Comb. 


123. 1 Shower 12. and 3 Mod. 230. [V. Ante 24, 25. ] and Cole 
v. Davies & al, 1 Li. Raym. 724. [V. Ante 25.] 


The Fallacy of the Argument from the Authority of theſe Caſes, 


turns upon uling the Word 15 lawful, Egquivocally in two Senſes. 


To ju; oport the Act, It is ot lawful ; but to excuſe the Miſtake 
of the Sheriff through unavoidable Ignorance, It z7s lawful. Or, 
in other Words, The Relation introduced by the Statutes, bind 
the Property; but Men who act innocently at the Time, are not 


mas de Cr1mmals by y Relation ; and therefore they are excuſable from 
being ; puniſh: ble by Action or Indictment, as Treſpaſſers : What 
they did, was Innocent, and in that Senſe, lawful; but as 4 
Ground to ſupport a wrongful Converſion, by Sale after a Com- 
miſſion N taken out and an actual Aſſignment made, It was 


Hot jawiul, 


To the Caſe of Bailey v. Dunning, the Goods were clearly bound 
Ey the Teſte, It is beſt reported in Levinz. The Quettion referred 
3 the Special Verdict was upon the TAKING; dig. Whether 
the Party was guilty in the TAK ING:“ and the Court excuſe the 
Bailiff for his innocent executing his Writ, The Caſe of Philips v. 
Thompſon, in 3 Levinz, 192. expreſly ſays © that this Reſolution in 

the Caſe of Bazly and ons, | was only in ExCcu iſe of the Bailiſf 


* for executing the Writ. 5 


Siderfin does not ſeem to know what the Court: was going upon: 


For the Court tied it up to the Taking ; whereas he does not ſeem 


to 8 between the Trover and the T: Feſpaſe.. . ! N 
272 1 | 


| The Caſe of Lechmere V. 8 is beſt parts in 1 Show, 
12. 


TION. 


good Authority and took the Goods 2 , Treſpaſſers by RELA- 


Coniber- 


And this Report (which is the only clear State of it in any of 
the Reports) puts it /ingly upon the making the Officers, who had 
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Comberbach, in giving the JUDGMENT of the Court, which is 
the only ſenſible Part of his whole Report, (for it is plain to me, 


that he did not underſtand the former Argument on the former Day, 


which is the firſt Part of his Report of the Caſe,) agrees with 
Hader; and ſays that © the Court were of Opinion that a Con- 
e ſtruction ſhould not be made, to make the Officer a Treſpaſſer by 


* Relation : For the Taking was lawful, at the Time.” But He 


muſt be miſtaken in the firſt Part of this Report: For Lord Ch. 
Juſt. Holt could never ſay © That the Property of the Goods is 
e veſted by the Delivery of the Fieri acids; and the Extent for 
the King afterwards comes too late.” No Inception of an Exe- 
cution can bar the Crown : This Matter was lately very fully diſ- 
cuſſed in the Court of Exchequer in the Caſe of the King and Cotton. 


As to the Caſe of Cole v. Davies & ab, reported i in I LA. Raym. 


724. * That no Action will lie againſt the Sheriff, who, after the 


« Bankruptcy, ſeiſes and ſells the Goods, under a Hieri facias to him 
directed; (which is there ſaid to be ruled by Lord Ch. Juſt, 


Holt at Nif ; prius, in Hil. 10 Wil. 3.) Theſe Notes were taken in 


10 W. 34. when Lord Raymond wr young, as ſhort Hints for his 


cov Uſe: But they are too incorrect and inaccurate, to be relied on 
as Authorities. The Note ſtates four general Reſolutions upon 
Evidence, in a Trial at N/H prius; but does not ſtate the Caſe or 


Queſtion to which the Reſolutions were applied : (Though, by the 


Particularity of the fourth Reſolution, I conjecture that to have been 
moſt immediately adapted to the Cafe then in Judgment.) The 
firſt Reſolution is an Obiter Reference to the Determination in Berly 


and Bunning ; and it might not be at all material, to attend to the 


Diſtinction between Trover and Treſpaſs. Beſides, the Caſe there 


put is of a Sale by the Sheriff, re the Commiſſion ; and the Con- 


verſion might be as excuſable as the Taking, becauſe he obeyed the 
Writ : Whereas here, the Goods were not ſd, till AFTER both 
Commiſſion and Aſſignment. It is a looſe Note of what was ſaid 


Obiter : It manifeſtly refers to the Caſe of Baily and Bumung ; ; but 
is no Authority applicable to the preſent Caſe. 5 | 


There are in the Courſe of T rade, a Acts of Bank- 
ruptcy in Fact committed, where no Commiſſion is ever taken out. 
Therefore it would be very hard, to make the Sheriff a TRESPASSER 
for TAKING the Goods of a Perſon who might privately and 
ſecretly have committed an Act of Bankruptcy, and perhaps many 


Years before too, and on which no Commiſſion might ever after- 
wards iſſue, and which the Sheriff could not pofſibly know. But 
None of theſe Reaſons hold, to juſtify the making a falſe Return, 
and Selling the Goods after a Commiſſion and an Afſignment. 


Argu- 
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Arguments have been urged from Inconvenience, if the Sheriff 
ſhould be made liable; becauſe He is ob/zged to ſell. 


But the Sheriff may take an I:demnity from the Plaintiff, in 
Caſe there be a Doubt concerning the Property of the Goods. 
Poſſibly, th1s Court might interfere, if the Sheriff was reaſonably 
doubtful about the Property : At leaft, they would have given bim 


Time to make his Return, Or he might have put it on the 


Parties concerned in Intereſt, to litigate their Right, by filing a 
Bill in Chancery againſt them, to oblige them to interplead, i 


order to aſcertain to whom the Property belonged. Or He might ice 


the Aſſignees to prove the Act of Bankruptcy, and the Aſſignment. 


And notwithſtanding what has been urged as to the Hardſhips 
that Sheriffs will be under, there can hardly a Caſe exift, where 


there will be any Hardſhip upon the Sheriff, where the Taking and 


Sale, or even the Sale only, are SUBSEQUENT 70 the Afignment. But 


in the preſent Caſe the Sheriffs knew of the Bankruptcy, before they 
fold the Goods, | 


P here ate much grenter Hardſhips upon other third Perſons con- 
cerned in pecuniary Tranſactions with Bankrupts: Which Hard- 
ſhips they are nevertheleſs left ſubje& to; becauſe it was neceſſary 


that they ſhould be ſo, in order to ſecure the End and Intention of 
the Acts relating to Bankrupts ; namely, the Securing their Effects 


tor the equal Satisfaction of their Creditors. 


The Commlon ond Aſſignment are, both, notorious Tranſac- 


tions; ſo that a Sheriff cannot well be hurt, by being left liable to 


this Action: Whereas there would be Danger, if it were other- 


wiſe, of great Colluſion being practiſed by Sheriffs, on theſe Oc- 


caſions; which might be encouraged by a contrary Reſolution. 


The Feiaure here is after the Act of Bankruptcy committed, and 


and therefore after the Property by Relation is veſted in the Aſſign- 
ces: But that was innocent, and excuſable; and the Sheriff ſhall 


_ not be liable by Relation, as a WRoxG-Doer. The Giſt of his Ac- 


tion is the wrong ful Coxvrksiox, by the Sale; and falſe Return, 
long after the Commiſſion and Alien. 


Therefore fer Cur. unanimouſly, The Action is 5 maintainable; 


this Caſe, againſt the Defendants and there muſt be 8 for 
the Plaintiffs, 


X Judgment fir the Plaintiffs. 
— — Robinſon 
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Robinſon ver/. Robinſon. 
Was a Caſe out of Chancery, on a Will. 


N the 27th of July 1723. George Robinſon of Bockym. in the 

County of Cornwall Eſq; duly made his Will: And, after 
giving his Wife one Guinea, and his Father-in-Law a Groat, He 
deviſed as follows“ I bequeath ALL my real Eflate (excepting 
«© my Eſtate in the Pariſh of Endellyon, late Mr. Newman's, and 
all my Preſentations in the faid County,) to Lancelot Hicks of 
Plymouth in the County of Devon Gentleman, for and during the 
Term of his natural Life, Ax D NO 10NGER: Provided that 


cc 
ce 
cc 


cc 


* And after his Deceaſe, to su cH Son as he ſhall have, lawfully 
to be begotten ; taking the Name of Robinſon. And for Default 
of such ue, Then I bequeath the ſame to my Couſin [the 
% Defendant] William Robinſon, Rector of Landewedneck and his 


Heirs for ever.” 


cc 


928 B My Will and Defire i is, That He eie William R. 


Rector of Landewedneck, | have Liberty to preſent whom he 
© pleaſes to any Vacancy that ſhall happen in any of my Preſenta- 
tions, during bis Life ; and in Caſe any of his Children ſhall 


<c 


cancy happen before. He or They attain ſuch Orders : And after 


the ſame ſhall be diſpoſed of as aforeſaid, Then I give the PER- 


cc 


PETUITY of the ſaid Preſentations, to the faid Mr. Lancelot 


£c 


my Eſtate,” 


And after bequeathing ſome Legacies, He gave all the Reſt of his 


Goods and Chattels, together with his Eſtate at Endellyon, to his 


ſaid Kinſman William Robinſon; and made him ſole Executor. 
This William Robinſon was Heir at Law to the Teſtator. 


On the 3oth of September 1728. The Teſtator died without Iſſue; 
leaving the ſaid William Robinſon his Heir at Law. 


Lancelot Hicks was thay living; and took the Name of Robinſon : 


And, after the Teſtator's Death, had two Sons ; Geor e, his eldeſt; 


2 . and 


Hie alter his Name, and take that of Robinſon, and live at my ; 
© Houſe of Bockym. 5 


— DEMS by a 
J . > NINO FT 
Ee 73 C 


take or be deſigned for Holy Orders, Then it is my Deſire that 
in Caſe of any Vacancy i in either of my Preſentations, that Bonds . 
© of Reſignation be taken, to ſuch Child or Children, if the Va- 


cc 


25 * 8 5 15 x = 5 3 
A 


Hicks, in the fame Manner, and to the Jars Uſes, as I have given | Z 


18 


N Ce EAI AS FATS 
o 


nt ped. 28 > Mea Pos 4 n . * IST 5 
5 D P e . a MEA „ 
N 8 Go EE ENCE T 28 F ( SEAS 
eee r 7 ²˙ A eo 
W eee r 25 


Michaelmas Term 30 Geo. 2. 


2 he Plaintiff Edinund: Both of them born after the Team 8 


Death. And Lancelot Hicks entered upon the Eſtate, and lived at the 


Teſtator's Houſe at Bochym. And his Eldeft Son, George, was called 
by the Name of Robinſon; and DIED in March 1738, an Infant; 


in the Life-time of the faid Lancelot Hicks, his Father, and of the 
Plaintiff his younger Brother. 


Lancelet Hicks, alias Robinſon, died in July 1745; leaving the 


Plaintiff Edmund Hickes, alias Robinſon, his ONLY sURvIviNG Son, 


an Infant : Who brought his Bill in Chancery, to have a Convey- 
ance. 5 


Short State of the Caſe—The Title of the Plaintiff appears to be 
ſtated thus That Lancelot Hicks took the Eſtate, and complicd 


with the Condition ; and then had two Sons born : The Eideſi Son 


died an Infant, in his Life-time. Then Lancelot himſelf died: On 


whoſe Death, William Robinſon claims the Eſtate ; the hi Deviſe 


te to the Son of the Body of Lancelot, being already SATISFIED 


by the BIRTU and DEATH of George, Lanceht' s Eldeſt Son, as the 
Claimant ſuppoſes. 


Queſtion. ether ANY, and WI Ar Eſtate or Intereſt i is veſted. 
cc jn the Plaintiff Edmund Rebinſon, the Infant, (Lancelot 8 ſecond 


Son, 71 by Virtue of the ſaid Will. ” 


This Caſe was : thrice — Iſt in P. 26 G. 2. on 15 May 


1753. by Mr. Pratt for the Plaintiff, and Mr. Yorke for the De- 
fendant. Again, in P. 29 G. 2. on 14th May 1756. by Mr. Nor- 
ton for the Plaintiff, and Sir Antony Abdy for the Defendant. And 


laſtly, in M. 30 G. 2. on 23d November 17 56. by Sir Richard 


Lloyd for the Plaintiff, and Mr. Perrctt for the Defendant. 


For the Plaintiff (Eduend Robinſm,) it was urged that the Teſ- 


tator certainly meant to give an Eſtate-Tail to Mr. Lancelot Hicks 
and all his Iſſue: And the INT ENTION Hall prevail, where it may. 
Orv. 29. Cifen's Caſe. Cro. Jac. 448. King v. Rumball. Doe ex 
27 Barnard v. Reaſon, Tr. 28 G. 2. B. R. That the Eſtate to 
Lancelot Hicks was intended to be an Eftate Tarr : But, at leaſt, 
here 1 1s either an 2 Eſtate | in Fee, or for Life, in his Sox, the Flaintiff. 


As to the Click e to take the Name of 8 the 


Eſtate muſt firſt vns r, before the Condition can be performed. 


This is a Condition ſenſe quent; as appears by Plowa. 23. Colthir/? 
v. Beiilſpin; and therefore has Nothing to do with the veſting of 
the Eſtate. Caſes in Chancery in Lord Talbet's Time 166. Sir Jobis 
Robinſon v. Compns. © No particular technical Words are requi- 


* "te, to make either precedent or ſubſequent Conditions.” And 


it 


Argument for 
the Plaintiff. 
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Furſt Point. 


it was :\ holden by the 1 Chancellor, in the Caſe of Trafford & 


Us” v. Sir Ralph Aſhton & al, 2 Vern. 661. That this Clauſe in a 
Will, © Taking on Him the Name and Arms of Vavaſor, was a 
Condition ſubſequent, to defeat the Eſtate; and N precedent. 


: Therefore They ſhould lay this Condition out of the Caſe. 


And then the ſimple Limitation will ſtand thus: It will be To 
Lancelot Hicks for Life; Remainder to such Son as he fhall law- 


fully have of his Body, Sc. Remainder (for Default of /zucb Iſſue) 
to the Teſtator's Coufis William Robinſon, in Fee. This is the /imple 


Limitation; putting the Condition ſubſequent, out of the Caſc. 


And this is Wenden to be an Eſtate ＋ / in Lancelot ets 


It may be objected, that this cannot be an Eſtate Tail i in \Lancele ; 


becauſe here are uo Words of Limitation : For that the Word Son 


is a Word of Purchaſe, not of Limitation, even if it was in the plu- 
ral; and that here, © Son” is in the ſingular Number,“ (and to 
« ſuch Sox as he ſhall baye, lawfully begotten ;”) which, it may 
be urged, cannot be conſidered otherwiſe than as a Word of Purchaſe. 


Another Objection may 7 be raiſed, becauſe it is limited to Lance- 
bt Hicks himſelf for his Life, And x0 longer: And therefore it 
may be urged that the Court cannot raiſe an Eſtate Tail by Implica- 
tion, contr ary to theſe negative Words. 


But iſt, The Word * Son” muſt here be taken as a Word of 
LIMIT AT ION: Becauſe otherwiſe it would not be agreeable to the 


Teſtator's manifeſt Intention, © that the Iſue of ſuch Son ſhould 
have it afterwards, and that William Robinſon ſhould not take, till 


< the Iſſue of Lancelot Hicks ſhould be All of them extindt”. 


No "The Change of Name ſhews that the Intention of the T eſtator ex- 
_ tended to the 20e Fumily of the Hickjes. So do the Words © /aw- 


© Fully to be begotten” : Which Words Properly. Dan to Eſtates 
Tail. So, for Default of ſuch Mee. My 


The Words will bear this Conſtruction. They are, © To fuch 
Son as he ſhall have, lawfully to | be begotten :"' i. e. lawfully 
iſuing from his Body. 


«© Son” 1 is, here Nomen COLLECTIVUM. King v. Melling | . 
Point: And ſo is B yfield's Caſe, there c. 0 Pentr. 231.) And 


many other Caſes there cited. 


So that William Robinſin was not to have i it, TILL Lancelot Hicks 
ſhould be dead without AN x Me. 
2dly, 


rr 


* FF 
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2dly, As to the Words “ for Life, and xo longer: There had 
been no Difficulty or Impediment, if the latter Words © and no 
_« longer” had not been added. 1 Ld. Raym. 203. Luddington v. 


Kime. 1 Peere Wms. 605. Blackborn v. Hewer Edgeley. 9 Co. 127. b. 
Sunday's Caſe. 


And yet they have really no Force at all in them, beyond the 
former Words: They are certainly tautologous, and have no addi- 
tional Effect. An Eſtate for Life was given by the former Words: 
And ſuch an Eſtate can laſt no longer than that Life laſts. 


In Archer's Caſe, 1 Rep. 66. b. it was ruled to be an Eſtate for 
Life in Robert Arcber; Becauſe it was an expreſs Eſtate for Life, 
deviſed to Him. But Tautology does not make it MORE expreſs. 


19 1 + ſts Ar. * 837. is, in Point, contrary to what my Lord Ch. * Nee; This 
J. Hale i is reported in 1 7 entris 23 1. in the Caſe of King v. Melling, Caſe 7 cited 
to have faid. He there cites from Rolle 8 39. (as that Report ſays) 5 by 3 
the Caſe of a Deviſe “ to the Teſtator's Eldeſt Son, for Life, & Ralle 839: 

non aliter;“ (For fo, ſays he, were the Words, tho' not printed eee 


Miſtake of tbe 
in the Hook ; ) and after his Deceaſe, to the Sons of his Body. page; for it is 


This, ſays my Lord Ch. J. Hale was but an | Eftate for Lite, 2y rea- really in 1 Ro, 
fon of the Words i NO ALITER,” | TE — N yt 


P. page 837. 
"Ta the us Resſon of the 1 Determination of that Caſe in Rolle”s bl. 133 


Abridgment, appears from what Levinz ſays in his own Argument 
of King v. Melling. [V. 2 Lev. 58, 59.] For Coleman, who ar- 

gued © that Bernard took only for Life,” had cited that Caſe from 
Rolle as an Authority on his Side. Levins, contra, argued that 
Bernard took an Eſtate Tail. And in anſwering the Caſes cited 

againſt him, He ſays, © And as to the Caſe 1 Role It there appear- 

« ed, the Devifor Intent was that the Father ſhould be only Te- 
e nant for Life, the Eſtate Tail to the Son: For that the Clauſe to 
« reſtrain Alienation is added only to the Eſtate of the Son.“ 80 
that if this was not a Miſtake of the Reporter, it is, at the moſt, 
but an extrajudicial Opinion of a fingle Judge, and not the Point of 

the Caſe then under Conſideration, Therefore that could not be 

the Principle of Law upon which that Caſe was determined: It. 
muſt have been a Regard to the Intention of the Teſtator ; and the 
particular Words muſt have been conſidered as a Key to that Inten- 

tion. And the ſame Obſervation will hold with regard to the Caſcs 
of Lodington v. Kime, Backbouſe v. Wells, Lomax v. Homeden, Plunlet 
v. Holmes, and Shaw v. Weigh j and will ſerve to reconcile hom. 


The true Rule is, That where the Iſſue cannot take an Eſtate 
Tail, without taking it through the Father, the Father ſhall have an 


M e Eſtate 
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Second Point. 


Eſtate Tail: Otherwiſe not. Archer's Caſe, 1 Rep. 66. 


Where the 


Eſtate is given over. Co. Ehz, 313. Clerk v. Day. 1 Ro. Abr. 


139. Letter U. pl. 4. 8. C. 


Backhouſe v. Wells, in Equity Caſes Ar. 184. pl. 27. in Trin. 
11 Ann. B. R. © Deviſe to J. B. for his Life onLY, without Im- 


6c peachment of Waſte.” 


B. was not MEANT to be Tenant in 
Tail. [See Forteſcue's Reports 13 3. and Lucas 181. 8. C. 


Langley v. Baldwin, is in Equity Caſes Abr. 18 5. pl. 29. faid 8 
have been certified to be an Eſtate for Life only. But this is 
Miſtake : For it was certified, [and ſo it appears, 5 Lord Mansfeld 


ſaid, by the Regiſter 8 Book, to be an Eſtate Tail. 5 


However: the Principle of that Herr inan was to purſue the 
Teſtator's Intention: Which was * that it ſhould go to all the 


o Children of his Grandſon.” 


Loddington v. Kime, 3 Lev. 432. 1 Ld. Raym. 203. was an 
Eſtate deviſed to the ue of the Iſſue Male. So no Violence done 
to the Intention by . the Aal Eſtate to be an Eſtate for 


Life. 


Shaw v. IWeig b, P. I 0. 2. B. R. reverſed in Dam Proc 75 
determined to 2 an Eſtate Tail. [See Modern Caſes in Low and 


And 


Equity 252, 382, Fitz-Gibbons 7. and Parliament Cafes, of April 


1729. and Forteſcue' 5 Reports 58. ] 


Be the Circumſtances as they may, yet the T eſtator phie 


means, ct merely an Eſtate for Life to Lancelot Hicks ; but he alſo 
means to give an Eſtate Tail to the Hicks FaILxY. Therefore jet 
the Intention of a Life-Eſtate be never ſo ſtrong, yet the Court 


will conſtrue his plain and clear Intention for the Benefit of the 


FAMILY, to prevail. 


adly. But if it be not cooled an Eſtate 7 ail, bt: 5 Sou” be 
confidered as a Word of Purchaſe ; Then theſe Queſtions will 


ariſe: 1ſt, WBO ſhall be the Taker? 2dly, At WU AT Time? 


_3dly, War ESTATE? 


1ſt, The We Caſe was indeed uncertain at the Creation; 
though rendered certain, by the Event. And perhaps it was not a 


ve/icd Remainder ; from the Uncertainty who ſhould take. 


2dly, But ſuppoſing it to be a contingent Remainder, yet the 


original Uncertainty was removed within ſufficient Time. 


'The 


Limitation over ſeems to confine 1t to the Time of the Father's 


Death: 


* 
1 
1 


> "0 
- A 
$2 8 


3 
3 
1 


3 


1 


the contingent Remainder veſts, Time enough, if it veſt Shen. 


Father of the Plaintiff ; viz. W hether for Life, or in Tail? : A 


is to veſt upon ve Birth of a Son, during the Life of Lancelot 
_ Hicks the Father; (which if it be ſo, has been ſatigſied by the 
Birth of George Hicks, the Son;) Or whether it veſted ON he 


: De Aru of the Father, in his THEN eldeſt Son; Md then eldeſt 
Son is the now Plaintiff, ) 


Michaelmas Term 30 Geo. * 43 


Death: And has the Plaintiff BR was the ONLY. Son. And 


3dly, It is a Deviſe of all his Real Eſtate, except that at Endel- 
lyon: which alone would paſs the Fee-ſimple. 6 Mod. 109. Counteſs 
of Bridgwater v. Duke of Bolton. 1 Salk. 236. 8. C. Scott v. Al- 


berry. Comyns 337, 340. Ihbetſon v. Beckwith, reported by Mr. 
Forreſter, in his Caſes i in Equity, pa. 157. 


And the Exception news that He did not mean the Reft to 90 
to his Heir at Law. 


The Teſtator plainly meant it to be a Fre : He would never 


oblige the Deviſee to part with his Family-Name, and take his 
Name, only for an Eſtate for Lye. 


- Then He gives the Perpetuity of all his Preſentations i in the ſame 
Manner as he had given his Eſtate : Which muſt mean a PRR PF“ 


TUITY in both; and . proves him to have meant a 
FEE in the Land, 


And the Limitation over proves the fans; viz. „ That William 


8 Robinſon was never to take, but on L. Hicks's dying WITHOUT 
«© IE.” However, If this was not a Deviſe of a Fee, it muſt 
then be an Eſtate Tail. 1 Ventr. 225 to 232. King v. Melling. 


Aſscore 397. pl. 15, I Anderſon 43- Ne 110. S. C. Bendlce 30. 


pl. 124. 8. . 
But it is at leaſt an Eſtate fir - Life : : Otherwiſe, all this Part of 


the Will muſt be rejected. 


The Counſel for the Defendant William Rebinſon made two Argument for 
Queſtions—Firſt, What Eſtate is deviſed 70 Lancelot Hicks, the the Defen- 


Secondly, Ir for Life; then whether the contingent Remainder 


They laid out of the Caſe— 5 


iſt, The Words of Condition annexed to the Eſtate of the Fa- 
ther ; conceding that they were Conditions ſubſequent, to defeat the 
Eſtate, and not precedent, to hinder it t from veſting. 


2dly, 


— — — 72:1 — 

— —— — — — 

” PESTS — — — 
— 


44 


Michaelmas Term 3o Geo. 2. 


Firſt Queſtion. 


| 2dly, The Son's taking the Name: For they allowed that the 
Conſtruction of the Words, as to the Son, muſt be the ſame as of 
thoſe relating to the Father. 


But they conſidered as material, 


t, Whether the Eſtate to Lancelot Hicks be an Eſtate for Life, 
or in Tail. Which they ſubdivided into two other Queſtions ; vi. 


Firſt, * Whether the Court can raiſe an Eſtate Tail by Ip I- 
* CATION, of all, in this Caſe ; This being an ExyeREss Eſtate for 
Life, and even confirmed by — Words.“ 


Secondly, ©* Whether the Court can raiſe an Eſtate Tail / 'y Im- 
* plication, upon E1THER of theſe Expreſſions; dix. After his 
0 Deceaſe to ſuch Son as he ſhall have; or, © and for Default 


of ſuch Iſſue.“ 


Firſt—In the Caſe of King v. Melling, Lord Ch. Juſt. Hale was 


the firſt great Judge, who put the Caſes together, to raiſe an Eſtate 
Tail by Impiication. But ſucceeding Judges dittered from Him: 
And in the Caſe of Luddington v. Kime, in 1 Ld. Raym. 204. Mr. 


Juſt. Powell argued againſt Lord Hale's Opinion ; Ch. "Jon. Treby 
agrecing with Lord Ch. Juſt. Hale. 


In 1 Prere I ms. 60 5. Blackborn v. Hewer Edzely, & „ contra, 
Lord Chancellor Parker explodes that Opinion, © That Words of 
*© Implication ſhould t turn an expreſs Eſtate for Life into an 


<« Eſtate Tail: And fays © That a Deviſe to A. for Life; and 


< after his Death without Iſſue, then to B. a0 give an Eſtate Tail 


to A. Yet this Conſtruction would be directly cent) to the 


Words of the Teſtator. 


But the preſent Caſe is within Lord Ch. Juſt. Hale 8 Diſtinctions. 
He ſays that Non aliter“ is ſufficient to make it an Eſtate for 
Life only ; vis. where the Deviſe is, © to 4. for Lite, S non aliter. 
1 Ventr. 2 31. 


"I Backhouſe 1 v. Wells, Farteſeue differs from Lord | Ren in the 
Account of it; and lays Streſs upon the Word “ only,” as being 
explanatory and reſtrictive in a doubtful Caſe. [See Backbouſe v. 
Wells reported by Lucas, fo. 181. and 8 181. and cited in 

2 Ld. Raym. 1439, 40.] And in Bag /haw v. Spencer, Lord Chan- 
cellor ſaid it was determined upon the Word © only,” in that Caſe 
of Backbouſe v. Wells. 


In 


. 
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In Bamfield v. Popham, 1 Peere Wes, 54, 55. Lord Ch. Juſt. 
Trevor reaſons againſt Lord Ch. Juſt. Hale. So alſo does Mr. Juſt. 
Powell, in the ſame Caſe, fo. 57. And ſurely Nothing can be 
ſtronger than expreſs Words, with NEGATIVE Ones ADDED Yo 
them. And they ſhall not be rejected; according to 2 Bulſtr. 176. 
Mirrill v. Nichols; and 2 Peere Wms. 282. Barker v. Giles. Plowden 
3 : I 


In the Caſe of Humphry v. Taylor, 5th February 1752. The 
Court of Chancery held reſulting Truſts t to be rebutted by negative 
W ords. 


Guodtitle ex dimi, Croſs v. Wadbold, Mich. 19 G. 2. C. B. was a 
Deviſe to the Teſtator's eldeſt Son, oN Ly 


for Life ; and in Caſe of 
Failure of Iſſue, Gc. it ſhall deſcend and come to his (the Teſtator' 8) 


And they held this to be an Eſtate for LIVE 
ONLY; becauſe being expreſſed to be given for Life only, with 
Negative Words, it my not be enlarged by Implication: And Lord 
Hale's Opinion in the Caſe of, King v, Melling, and the Determi- 
nation in Backbhouſe v. Wells, were there —— on by the Court of 


Common Pleas, 


2d Subdiviſion of the firſt 8 VIS. ' Whether the Court can 


| raiſe an Eſtate Tail by Implication upon either of theſe Expreſſions ; 


wvi2, © After his Deceaſe, to. ſuch Son as he hall hade; or, and 
bo for Default of ſuch Ifue. 1 


And they argued that they could not. For 
Firſt, The Word *© Son“ 


chaſe ; Whether it be taken ſingularly, or W 


t One Son ON LY "be meant, Then the Words © for Default of 
_« ſuch Iſſue,” refer To SUCH Son, taking an Eftate for Life. 


And 
the Word © Son” is Jag war: : Not collective here. He might have 


uſed the Terms © Heir, © Heir Male,” &c. I Yentr. 230. Bur- 
ley's Caſe, there cited: Where the Remainder is limited to the 
next Heir Male. Miller v. Segrave, M. 10 G. 1. B. R. cited in 
Robinſon's Treatiſe of Gavelkind 96. The Remainder was “ to the 
next Heir Male:”” (Which Caſe was cited, to ſhew the Con- 


ſtruction of the Word * Heir,” in the ſingular Number.) 


1 7. rollop v. Trollop in C. B. (7. Robinſon on Gavelkind 96.) Eyre 


e 
5 argued againſt the Opinion of ah Coke in the Caſe of Clerke v. 


Day, Moore 593. (the beſt Report of that Caſe.) 
N They 


muſt be taken as a Word of Pur- _ 
« And from and after his Deceaſe, to ſuch Son as he ſhall. 
* have, lawfully to be begotten.” “ Son is here a Word of Pur- 
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They cited 2 Ventr. 311. Burchett v. Durdant, only to ſhew that 


no Application can be made of thoſe Caſes to the preſent. 


2d Branch of this 2d Subdiviſion, vi. As to the Word“ Iſue.“ 
This Word, taken Technically, is indeed a Word of Purchaſe. 


King v. Melling v was the firſt Caſe where it was holden to operate 
as a Word of Limitation in a WILL. 


The Word © Children” is leſs operative than the Word « Tue.” 
Each of theſe is a Nomen Collectivum: But © Son” is Deſignatio 
Perſone ; unleſs other Words explain it. 1 Ro, Abr. 837. Letter P. 


. 


As to Byfield's Caſe, mentioned only in Lord Ch. Juſt. Hale's 


Argument in 1 Ventr. 231. and in no other Book It comes the 
neareſt to the preſent Caſe, of any other cited on the Part of the 


Plaintiff. The Word © Son“ was there holden to be Nomen Col- 


lectivum. But there was 70 EXPRESS Deviſe to the Son: It is a 
Deviſe to A. © And if he dies, not having a Son, then to remain, 


Sc. Whereas here, the Words are, © 7 ſuch Son as he ſhall 


8 have, lawfully iſuing from his 1 


But if ee Son” be taken as a Word of Panchaſo. It 18 s aſked £ 


WnAr Son 18 meant! 7 And what Eſtate ? 


Anſwer. It can mean 3: OxE Son: The Sons of Lancelot Hicks 
could not all take as Tenants in Tail, or as Joint-tenants. In the 


| Caſe of Lodington v. Kime, 1 Ld. Raym. 206. Lord Ch. Juſt, Treby 


1s very expreſs on his Head, % J Hat if it had been the Word 125 
* it had been without Controverſy.” 


2 Leon. 35. Leonard Lovelace's Caſe, [Cro. Eliz. 40. S. C. Savile 
75. S. C.] and Moore 371. S. C. cited, is very ſtrong to the ſame 
Effect. Deviſe to A. and to his Elde of If ſue Male de Corpore ſuo 


excunti; (or © © ſeniori exitui maſculo ſuo, according to Moore :) 


'Tis only an Eſtate for Life in A. Remainder to his Elde/? SON, Sc. 


for Lite. 


In Cane : In another Part of this very ( preſent) Caſe, on this 


very Will, 17th April 1733. Sir Joſepb 740 0 held Lancelot Hicks 


to be intitled to an Eſtate for Life; Remainder to his Eldeſt (and 


but One) Son, for Life; Remainder to William Robinſon, the De- 


viſee over. This Cauſe was between the Widow of the Deviſor; 
and Lancelot, the firſt Deviſee. And the Deeds were brought % 


Court: 
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Curt: Whereas they muſt have been delivered to Lancelot, if he 
had been Tenant in Tail. In 1734, Lord Talbot, on a Rehearing, 
was of the ſame Opinion. And We cite it for heir Opinions only: 
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Ve do not ſay that the preſent Plaintiff is bound by this Decree. 


Then if One Son only could take, it follows, of Courſe, that the 
Words © And for Default of ſuch Iſſue, are reſtrained to suo 
One Son ONLY. WEE e 


And as to the Eſtate, It is only an Eſtate for Life, in that One 
Son: For here are no Words of Limitation, at all. 


As to the Arguments drawn from the Advowſons, and the Obli- 
gation to take the Name of the Teſtator.— The Advow/ons are given 
for the Benefit of any of Lancelot's Children that ſhould go into 
Orders: And then the Teſtator gives the Perpetuity of them to 


Lancelot Hicks for his Life; and afterwards, to ſuch Son as he ſhall 


have, lawfully iſſuing from his Body. Now it can never be ſup- 
poſed that the Teſtator meant to give Lancelot a Fee in the Land; 
becauſe he gives Him the Perpetuity of the Livings. And the /at- 
ter Deviſe ſhall be conſtrued by and agreeable to the former : Con- 
ſequently, neither did He mean to give Lancelot's Son a Fee, be- 
cauſe he gave Him the Perpetuity of the Livings, 


As to taking the Name—No Caſe has been determined, on that 


Point. And Lancelot Hicks is here injoined to take the Name of 
Robinſon ; tho' the Eſtate is expreſly given to Him “ for Life, 


e and no longer.” 


By Mr. Shepheard of Cambridgeſhire's Will, the Name of Shep- 
heard is to be taken by the Tenant for Life, The Caſe of 1bbetſon 
v. Beckwith, reported in Mr. Forreſter's Caſes, pa. 157, was a De- 


viſe to Teſtator's Mother for Life; after which, to his Nephew 
Tho. Dodſon, Ir he will take his Name of Beckwith; if not, only 


a Conſtruction “ that it ſhould be a Fee to Tho, Dodſon.” 


g 5 20 J. Lord Talbot thought hat alone to be too flight a Ground for 


In order to make it an Eſtate Tail, the Expreſſion ought to be 
ſuch as will put it BEYoND all Paſſibility of Doubt: According to 


the Caſes of Langley v. Baldwin, Shaw v. Weigh, and Bamfield v. 
Pn; e . 


The Caſe of Coulſen v. Coulſon, 2 Str. 112 5. was by way of 


REMAINDER ; not by giving the Father an Eſtate Tail; and is di- 


ſtinguiſhable from all thoſe that have been mentioned. 


The 


. _ — — : : * * 
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| Second Que- 

| | ſtion (made 

| by the Defen- 

| | dant's Coun- 
ſel.) 


Reply. 


Birth of his PIR SH Se For here are no Words to lead to a con- 


Son; nay, nor even at the Time of the Tefator's Death. A con- 
tingent. Therefore it here vESTED by the BixTH of a Son; and 
_ veſted in Him, on his Birth; and ceaſed with Him, on his Death; 


and then went over to the Defendant William Robinſon, the Deviſee 
Over. 


and died, in the Life- time of the Teſtator. But here, the Teſtator 


5 Law. 


The next Queſtion is, When the Remainder ſhall veſt;” wiz, 
Whether this contingent Remainder in the Son is to vc upon the 
Birth of a Son, during the Life of Lancelot Hicks ; or not till pn MR 
or after the Death of Lancebt Hicks, (the Father.) L* ante, p. 43. 


« Aﬀer the Deceaſe of Lancet Hicks,” (the Father) are the 9 
Words of the Will. Which can ſuſpend it 20 longer than till the 


trary Determination. 


It muſt veſt, either before the immediate Eſtate ceaſes, or en in. 
ande that it does ceaſe. Hutton 1 19. Napper v. Sanders. Chancery | 
C Cafes 33. Sackville v. Lockwood. þ 


 Steinburn, part 7. c. 11. proves © that the Words ſhall u relate 2 
ee to the Time of the Teſfator's DraTH; but to the Time of 
«© MAKING the Will” And at that Time Lancelot Hicks had u 


tingent Remainder muſt take Effect, as ſoon as any Perſon is born, 
who comes within the Deſcription : : It can remain no longer con- 


% THEN and THEREBY SATISFIED: The Eſtate for” Life 


Indeed the Son mght have been born between the making the 
Will, and the Death of the Teſtator; and have died before the 
Teſtator. Thruſtout v. Peak & al,, 1 Strange 12. And fo, in the 
Caſe of Lomax v. Holmden, 2 July 1749, in Canc.“ A Son was born 


died before either of Lancelot Hicks's Sons was born. Here, the 
Elder Brother eee Was the firſt who could take, after the Death 
of the Teſtator. 


And as to the Intention of the Teſtator—It i is out of the preſent 
Caſe: For the INT*NT10N of he Teflator c ANNOT be purſued by 
Any Conſtruction upon his Will, without . the Rules of 


Therefore the Plaintiff « can i take Nothing by It, 


The Plaintiff's Counſel replied, That the Word * Son” is here a 
Word of Limitation, 


Some Words are Words of Purchaſe; and may, by Circum- 
[lances, be turned into Words of Limitation : Others are, primd 


facie 


5 5 4 428 


facie, Words of Limitation ; 


— 
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and may, by Circumſlances, be turned 
into Words of Purchaſe. The Words © Son, Children, Iſſue, and 


% Heir,” in a Will, where no Son is in in Being at the Time of 


the Deviſe, are nomina Collectiva, and ſutficient (in a Will) to 
create an Eſtate of Inheritance. 


Now, here ARE ſuch Circumſtances as ſhall determine the Word 
Son“ to be, HERE in this Will, a Word of Limitation. | 


The Caſe of Tayler v. Sayer, 41 Elig. is not Law: Lord Ch. 
Juſtice Hale ſays, © it is too rank.” [I Ventr. 229. 

They agreed to the Caſe of Trollop v. Trollop ; as the Words 
ſtand ſingly there: But alledged the Rule to be, That the In- 


= TENT10N of the Teſtator ſhall fx The Cunſtruckion of ſuch 


« Words, as MAY be conſtrued erther as Words of Limitation, or 


de of Purchaſe. 15 


And if this Word cc Son?” be a Word of Limitation, then what 


hinders this from being an Eſlate Jail? And they inſiſted that this 


was ſo. 
tion, yet they needed not to rely lingly on it's being an Eſtate- 


And They ſaid that though here was a neceſſary Implica- 


Tail by IMPLICATION : For here is even an EXPREss Hſlate Tail 


deviſed. 


In the Caſe af thaw "of Weigh, T he Intention was plain: But 
; the apparent Intention © to give an Fftate Tail to the Iſſue, over- 


ruled it. And this is the laſt Cale, in Point of Time. 


In the Caſe of Backbuuſe v. Welk it is not agreed, which of the 
two Expreſſions the Court went upon: Lig. “ without Impeach- 


«4 ment of Waſte ; or, e his natural Life np.” 


Therefore. they Selbe that the Plaintiff is intitled to an 
Eflate Tail, in the preſent: Caſe. 


zdly, T' 1C Son muſt be ſuch a: Son as could tale. 


They ſaid they never contended, that the Sons ſhould hs: as Joint- 


- tenants, or Tenants i in Common: They were to take in Succſqſion. 


They Word 50 Sor” may be here 8 e Iſue.“ It does 
not at all appear that the Teſtator meant Lancelot's Eldeſt Son, and 


his Eldeft Son oN: On the contrary, His Intention appears to be 


the Iss tr MALE of Lancelet, Generally, 


And the Caſes cited by the other Side do not prove their Point. 


For in 2 Leon. 3 5. Leonard Lovelace's Caſe, the Word“ Eldeft” 
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was expreſly added to the Words“ 72 Male; (the Deviſe being 


* to the Father, and to his Eldeſt Iſſue Male:“) So that it was the 
ſame as © Eldeſt Son; and it better anſwered the Teſtator's Pur- 
poſe, that the Children of this Deviſee ſhould take as Purchaſers. 


As to the Determination ſaid to have been made in 1733 and 
1734 of this Point, upon this ſame Will, by Sir Jeſeph Jekyll, and 


Lord Chancellor T, albet, The Widow of the Teſtator there claimed 


paramount the Will ; She brought a Bill to eſtabliſh her Jointure : 
And there was indeed a Croſs-Cauſe. But Non conſtat what Lan- 


celot claimed; nor does it appear how it was defended. However, 


it is plain, that the preſent Lord Chancellor does nf reſt ſatisfied 
with theſe Opinions : Becauſe He has ſent 1 it hither for the — 
of this Court. 


The Words, ce Such Son” muſt let in A Sons; and cannot ex- 


clude ALL Sons BUT the Eldeſt. It was a contingent Remainder, 


that the Court will keep open, till there is a Neceſſity to determine 
it. And there is no Need, to determine it, (for there is no Need 
that the Remainder ſhould veſt J TILE tbe Death of the Tenant for 


Lite : : Then indeed it muſt veſt, eo 77 ante. 


In Hurton 1 19. and in Chancery Caſes 33. It was an Eldeſt Son: 


Whereas here it is not neceſſarily an originally Eldeſt Son; but may 


be any other Son, Who BECOMES 8 8 before the contingent Re- 
mainder veſts. 


ALL the Sons of Lanooher could mot take, unleſs the Father took 
firſt: A poſthumous Son certainly could not. 


As to the contingent Remainder veſting—lt is enough if it veſted 


eo inſtante that the particular Eſtate determined. 


And as to the Deviſe of the Fee of the Advowſons, the 


latter Deviſe is not to be conſtrued by the former: But both the 


former and the latter Words are to be taken 7cgether, and a reaſon- 


able Conſtruction made upon them, agreeable to the General In- 


tention of the Teſtator. 


Upon the whole, This i is an 1 Eſtate either i in Fee, or in Tail; or 


at loweſt, for Life. 


The JupGzs or THis Cour, on the 1ſt of December 1756, 
unanimouſly CERTIFIED to the Court of Chancery, in the 
Words following: 


Me are of Opinion, That, Upon the true Conſtruction of the | 


** ſaid Will of the Teſtator George Robinſon, the ſaid Lancelot Hicks 


*« muſt, by neceſſary Implication, to effetluate the manif 2 general 
4 _ & Intent 


Chi ol 


„ 
e 


r 
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&«& Intent f the ſaid Teſtator, be conſtrued to take an Eſtate in 


« Jail Male, He and the Heir of his Body taking the Name of 


« Robinſon; NoTWITHSTHAN DISG the EXPRESS Eſtate deviſed to 


ce the ſaid Lancelot Hicks © for his LIFE and NO LONGER.” ” 


Noe; The Courle has always been, for the Judges not to give 


any Reaſons, in Court, upon a Caſe ſent out of Chancery for 
their Opinion. But the above Certificate ſeems carefully pen- 


ned, to mark the Grounds upon which 1 it was founded. 


| The Eftatc Tall is Rid ip vel in Lahe Hicks, the Father. 


The Difficulty was, how to mould an Eſtate agreeable to the 
Rules of Law, to effectuate the Teſtator's Intent; and to con- 
ſtrue his Senſe and Meaning into ap? Words of Limitation, 


Ir the Father could have taken an Eſtate for Life, and the Sons 
| ſucceſſively an Eſtate in Tail Male, the whole Intention of 
the Teſtator would have been better anſwered : For by ſuch 
Conſtruction, All the Words in the Will would have received 


The manifeſt Intent of the Teſtator, expreſſed by his Will, 
was, that the Eſtate ſhould t go over to his Heir at Law, 


till F ailure of Iſſue Male of Lancelet Hicks. 


their natural Senſe and Meaning, without rejecting any Words; 


and None ſhould be rejected, unleſs the Teſtator's Intent can- 
not be otherwiſe attained. But THAT could not be, by Law. 
An Eſtate to the Heirs Male of the Body of Lancelot Hicks is 


implied, though an Eſtate for Life only is given to Him ; be- 


_ cauſe the Teſtator's Heir was not to take, / Failure of ſuch 
Heirs Male. But by Law the Teſtator could, by no Words, 
have made the Father Tenant for Late and the Heirs Male of 

his Body Purchaſers. TE 


"if He had deviſed © to the Father for Life, Remainder to 95 


Son for Life, Remainder to the Heirs Male of the Body of 
« the Father; Or © to the Father for Life, Remainder to 


te the Son, and the Heirs Male of the Body of the Father: 


f In either of theſe Caſes, the Father muſt have taken an Eſtate 


in Tail Male. The Caſe put in Lit. Sec. 30. and the Deter- 
mination mentioned in Lord Coke's Comment upon that Sec- 


tion, (in pa. 26. 5.) on the Gift“ to Roberge and to the 


i TOM of Fobn de Mandevile, her late Huſband, on her Body 


e begotten,” are no Exception to this Rule: For in both | 
Caſes, the Father was DEAD at the Time of creating the 


Entail. 


is ſaid too,“ That he muſt, by neceſſary Implication, to ef- 


« fectuate the manifeſt general intent of the Teſtator, be ue 
« ſtrue 
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e ſtrued to aks an Eſtate in Tail Male; NOW WIIJ UST AND“ 
« NG the expreſs Eſtate deviſed to him, for his Life, and 


* no longer.” 


Thoſe Words ſeem intended to expreſs the governing Rea. n in 
this Caſe, to have been the manife/t main Intent of the Teſta- 
tor, collected from all the Parts of his Will taken together; 
without ſhaking the Authority of Backhouſe v. Wells, and other 

_ Cafes, which have laid a Streſs vpon the Words © only,” 
&« not otherwiſe,” or like Expreſſions, after an Eſtate for Life, 
together with other Clauſes and Circumſtances ; in Favour of 
the manifeſt Intent of a Teſtator, to make the Iſſue or Heir 
take as a Purchaſer, defigned by a Perſonal Deſcription. 


This Certificate was confirmed i in N and a Decree made 
accordingly, 


Ox ApPEAIL to the Houſe of Lords from that Decree, 'The 
Opinion of All the Judges was aſked; which was delivered by 
Lord Ch. Baron Parker, with the Reaſons at large : And they una- 
nimouſly agreed with the aboye Certiticate, . the above Grounds 


3 thereby. 


Whereupon the Decree Was ofirmed by the Lords on | the 14th 
of February 17 58. 


Friday 26th Member 17 56. 


The Coun declared a new Order concerning Special Canſes i in the 
Paper : Which was, in Subſtance, That all Cauſes ſhould 
come on to be argued, in the ſame Order that they were en- 
tered ; and that they ſhould continue to ſtand in the Paper, in 

the ſame Order, 7/1 they ſhould be argued, (without being en- 
tered anew: ) And that no Cauſe ſhould be put off, without 
a ſpecial Application to the Court, upon ſome ſufficient Ground, 
before the Day upon which it ſtood | in che Paper for Argument. 


Noe 3 
It may not be Ain to remiſs a general Rule for intitling all Caſes 
ariſing upon OrDERs or REMovaL : The Want of knowing, or 
the Want of attending to which general Rule, has been the Occa- 
Hon of infinite Confuſion in tabling and citing Caſes of this Sort. 


The conſtant Method of entering them in the Rule-Book is to 
name the King as Preſecutcr ; and the Parith haßt charged with the 
Paupers, and conſequently appealing to this Court, as Defendants. 


For inftance—Two Juſtices remove a Pauper from A. to B: And 
B, 
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B. appeals to the Seſſions. If the Seffions confirm the Order, and 
B. brings the Certiorari, the Rule thereupon is intitled © Rex 
c verſus Inhabitantes de B: But if the Seſſions diſcharge the ori- 
ginal Order, and conſequently A. remains charged with the Pan 
and brings a Certiorari to remove the Orders, then the Rule beats 
for it's Title, « Rex verſus Inhabitantes de A. ; 


Rex ver. Inhab. de Aythrop e 


lui. _ Wilmot was abſent ; ſitting in Chancery as one of the 
Commiſſioners of the Great Seal.] 


WO Juſtices removed 8 Gates, WW; fe of William Gates, Monday 29th | 


and her 4 Children, from Aythrop Rooding, to White Rooding: 
Which Order was quaſhed by the Se{l10ns, upon an Appeal. 


The Subſtance of the Caſe was, That William Gates, this Wo- 
man's Huſband, having been legally ſettled at White Rooding, went 
away and left his Wife and Children. Whereupon, She and 10 

Children went and lived for 40 Days, WITHOUT her Huſband, 1 
a Copyhold Tenement of her Huſband's own, at Aythrop Reading. 
But legal Notice © to depart” was given to Her, within the 40 


Nowember 


1750. 


Days, by Aythrop Rooding : Which She not doing, two Juſtices 


made this Order for removing Her, (As being LIKELY to become 


chargeable,) from Aythrop Rooding to White Rooding; which they 


adjudged to be the laſt legal Settlement of her Huſband, But the 


Seſſions, conceiving that the Wife, tough wirwouT her Huſband, 


could not be removed from her Huſband's o Eſtate, quaſhed the 
Order. > 


Sir Richard Lind, who was "for ca the Order & Seſſions, 
argued, That though the Huſband had it in his Power indeed to 


have gained Himſelf a Settlement at Aythrop Rooding, by going and 


reſiding there 40 Days upon his own Eſtate ; yet it could never be 


his laſt legal Settlement, uwIESss he Himſelf had reſided there for 
40 Days: Becauſe, if it ſhould be otherwiſe, a Man who had Pro- 


perty in various Pariſhes, might be laſt legally ſettled 1 in ALL of them 


at the SAME Time. 


But The Court (vis. Lord Mansfield, Mr. Juſtice Deniſon, and 
Mr. Juſtice Fofter,) were unanimous and clear, That the two Ju- 


{tices had no Power to remove Her from her r S OWN Pro- 


Percy, upon her being only LIKELY % become chargeable to the 
Pariſh where it lay. And accordingly they 


juſtices. 


Affirmed the Order of Seſſions, and quaſhed the Order of two 


P Farewell 
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11, 12. Ma- 
crow v. Hull 


S8. P. and 


Poſt Dr. 
Burton v. 
Thompſon, M. 


1758. 8. P. 


Farewell Eſq; ver /. — and others. 


188 Cauſe was tried upon the Weſtern Circuit, the laſt 
Summer Aſſizes, before Mr. Serjeant Willes; 8 certified 
That the Werght of the Evidence was againſt the Verdict.” But 
a new Trial was denicd, upon the Nature of the Action, the Value 


 */". Ante, pa, Of the Matter in Diſpute, and other Circumſtances of the Caſe, * 


Lord Mansfield ſaid, A New TRIAL ought to be granted, to 
attain REAL Tuſtice; but net, to gratify litigious Paſſions, upon 
az every Point of Summum Jus; and cited Smith v. Bramſton, and 
Smith v. Frampton, in 2 Salk, 644; and an anonymous Caſe there 


_ alſo mentioned, of P. 8 W. z. B. R. and likewiſe Smith v. Page, 


M. 8 W. z. B. R. ibidem; alſo Deerly v. The Dutcheſs 9 Mazarine, 
I. 8 3. B. N 2 Salk. 646. and Sparks v. Spicer, H. 10 W. 3. 
B. R. in the ſame Book, fa. 648. To which may be added, 
What is ſaid by the Court, in the Caſe of 8 v. Wade, P. 
5 Ann. 2 Salk. 053. 


In theſe Caſes, the Verdicts were againſt Evidence and the ſtrict 
Rule of Law, or obtained through Surprize : But the Court would 


not give a Second Chance of Succeſs to a bard Action, or an uncon- 
ſcionable . 


Therefore the Court, upon the ſame Prindiples ted to grant 
a New Trial in the preſent Caſe, and diſcharged the Rule to ſhew 
Cauſe why there ſhould not be One. 


Rex 8 1 Joſeph Smith. 


N Indidinent for- a Nuſance had been "a by Crrtierari 
from the Quarter-Seſſions in Devonſhire, into this Court, by 
the Defendant : Which Indiament was afterwards tried, and the 
Defendant was found Guilty. He then moved in Arreſt of Judg- 
ment: But his Objections were over- ruled. After which, the Pro- 
ſecutor moved for his Coſts; and obtained a Rule to ſhew Cauſe. 
And now Mer. Serjeant Hewitt, on Behalf of the Defendant, ſhewed 
Cauſe, © Why the Proſecutor ſhould not have his Cofts, before the 
% Recognizunce ſhould be diſcharged ; and WHY it ſhould not be 
ce referred to me, to tax ſuch Coſts.” 


His re was 8 That No Name of any Perſon, 49 FOR 
either the Party grieved or injured, or a public civil Officer, is Ið- 


DORSED upon the Indictment, according to the Directions of 5, 
3 6 V. 
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6 V. & M. c. II. $2& 3. And He argued that teithout ſuch 


ISDORSEMENT, no Colts were payable to the Proſecutor. 


c. Hu 72 ey contra, for the Proſecutor, acknowledged that there 
was no Name indorſed: But, at the fame Time, inſiſted that an 
INDORSEMENT of the Name of the Proſecutor, as being the Party 
grieved or injured, or a civil Officer, is not at all neceſſary, in order 
to the Court's giving Him Cots though the 2d Section does in- 
deed direct the Recognizance to be certified into this Court, with 
the Certiorari and Indictment, and the Name of the Proſecutor (if 
he be the Party grieved or injured) or ſome public Officer to be in- 
dorſed on the Back of the Indictment. 


He faid He had an Arvivavit That the Proſecutor WAs a 
Civil Officer, &c.” And the Words of the 34 Section of the Act 
« are that if He Bk 2 the Recognizance ſhall not be diſcharged, 
« fill the Coſts ſhall be paid.” But the Act does not fav © T Chat 
<« the Proſecutor ſhall not have his Colts, unleſs his Name be 
© INDORSED.” 


Lord MansF1ELD: It is enough if it be yroOvED © That the 


« Proſecutor was a civil Officer, &c. And here it 15 Pres, by 
_ On Which is ſufficient, 1 


Rule made abſolute for the Proſecutor's having his Coſts, (to be 


taxed by Me ut 12 ee 25 l ſhould be 
diſcharged. 


Shadwell Elq; ver/: Angel Eſq; - 


Pu IS was a long Litigation concerning the Regularity of a 
Judg ment; which on Mr. Nares's Motion (ex parte Def) 


had been Sfered to the Maſter, who thought it irregular : And 


now Mr. Norton (ex parte . ) appealed | to the Court, from the 


Maſter 8 Opinion. 5 


- "The Queſtion depended upon the Meaning of a Rule af this 
Court, made M. 10 G. 2. 1730. And upon the Practice of the Court, 


purſuant to chat Rule. 


The 3 x this Rule was, chat upon Proceſs . the 
iſt or 2d Return of a Term, a Plaintiff may (in certain Caſes) 
deliver a Declaration de bene 2 at the Return of the Proceſs; v 


No ric © for the Defendant to plead within Eight Days after 


Delivery of the Declaration :** And if the Defendant ſhall not 
file Common Bail, and plead within ſuch IR Days after, &c. the 
Plaintiff 
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Plaintiff having firſt filed Common Bail for ſuch Defendant accor- 


ding to the then late Act for preventing frivolous and vexatious Ar- 


reſts,) may ſign Judgment for want of a Plea, a Rule to plead 
being duly entered. 


The preſent Fact was, That the Proceſs was returnable on Satur- 


day 1 5th November (the 2d Return of the Term.) The Declara- 
tion, with Notice © to plead in 8 Days,” was LEFT in the Office 


"Of Monday the 24th of Ngvember : And upon the Defendant's not 


pleading within the 8 Days, nor even before the Time of ſigning 
the Judgment; the Plaintiff on the 3d of January (6 Weeks after- 
wards) filed Common Bail for the Defendant, and (a Rule to plead 


having been duly entred) ſigned Judgment pan the s AME Day. 


The Maſter, Mr. Clarke, thought this to be irregular ; For that 
when the Defendant was once in Court, the Plaintiff ought to pro- 
ceed againſt him as being in Court : By which Expreſſion he ſeem- 


ed to mean, either that the Plaintiff ſhould deliver a Declaration 


afreſh; or that He ſhould give a freſh Rule to Plead. 
And Mr. Nares (in ſupport of the Maſter's Opinion) aged that 


| when the 8 Days (the Time for pleading) are out, the de ben? eſſe 


Declaration is . an End. And he mentioned a Cale of Llewellin v. 
* as in Point. 


But Mr. Norton denied this; and ſaid that the 8 Days were not 


out; but the Declaration de bend e was delivered within Time, 
(though not indeed till the gth Day ;) becauſe there were. #200 Sun- 


days included, vis. 16th and 23d of Nev. And that the Plaintiff 
might have figned his e on 7. ueſday the 25th. 


Maſter Clarke was at firſt, inclined to think that the Sunday was 
no Excuſe, and that this was not a ſufficient Reaſon to _— the 
Plaintiff Time till the gth Day, for delivering the Declaration de 
bene efſe. But all the Officers thought otherwiſe; And the Court 
ſeemed to think ſo too: Whereupon Maſter Clarke Rear's to give 


that Point up. 


7 he CourT were of Opinion that the Judgment was regular. 


Lord Mansfield was clear, that No further Notice (beſides that 


given on delivering the Declaration de bend efſe) was neceſlary, 
Mr. Juſt, Deniſon ſaid the Defendant had 8 Days Apr TER Fbe 
Delivery of the Declaration de bene efſe, whenever it may be delivered, 
(either ſooner or later.) 


and 
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And this was let in the Office, (which He held to be a good De- 
livery,) on the 24th, which was within Time; And the |} fendant 
did not plead within 8 Days; Whereupon, the Plaintiff files Com- 
mon Bail for Him, upon the 3d of January; and ſigns Judgment 
the ſame Day: Which is regular; For the Rule is complied with, 
And the Defendant is not at all hurt ; on the contrary, He has had 
longer Time than he was intitled to. 


Mr. Juſt. Foſter : The whole Objection is © That the Plaintiff 


e has not proceeded with ſo much Speed as He might have done:“ 
For he might have ſigned his Judgment on the 25th of November. 
The Defendant might have filed Common Bail for Himſelf, if he 
had thought proper : And then he might have had a freſh Rule to 
„„ 7 1 : 
By the Cour unanimouſly, The Rule of Reference to Maſter 
Clarke, for Irregularity in this Judgment, was diſcharged. 


MEMORANDUM. 


The new Lord Chief Juſtice, at his firſt ſetting out, inſtituted a 
different Method of going through the MoT1oNns at the Bar, from 
that which had been uſually (and indeed almoſt univerſally) prac- 
tiſed heretofore : Which new Method was not only advantageous 
to the younger Part of the Barriſters, but alſo exceedingly conve- 

nient to the Suitors, as it took away that Delay to Buſineſs which 


aroſe from the unreaſonable Preference hitherto given to Gentlemen” 


within the Bar. For the repeated Pre-Audience, hitherto allowed 
them, had thrown almoſt the whole Buſineſs into their Hands : 
Which, as they were intitled to move only once in a Day, could not 
be fulliciently diſpatched, ooh nn 

The Courſe had been, ever fince I remember, and was in Lord 
Ch. Juſt. Holt's Time, (as the late Mr. Juſtice Page has often told 
me,) © 79 BEGIN, EVERY Day, with the Senior Counſel within 
the Bar, and then to call to the next Senior, in Order, and fo on, 
as long as it was convenient to the Court to fit; and to proceed 
again in the ſame Manner, upon the next, and VE ſubſequent 
Day ; although the Bar had not been half, or perhaps a quarter 
gone through, upon any One of the former Days: So that the 
Juniors were very often obliged to attend in vain, if, being 
able to bring on their Motions, for many ſucceſſive Days.“ 


c 


This was the ſctled and general Rule: Though perhaps the 


Judges, out of mere Compaſſion to the Juniors, would 2, or 3 


+ of 3 Times 


Michaelmas I erm 30 Geo. 2. 


O0 


Times in a Term, give them Leave to move, upon the next Da 


ſuch Motions as were real Remanets of the former Day. 
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even though it 


ſhould happen to take up two or three or more Days, before all 


the Motions wh 
be heard. 
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Whereas Lord Mansfield profeſſed and moſt punctually practiſed 


he Bar, even to the youngeſt Coun- 
ith the Sen 


in again w 
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ſel before he wou 
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Hilary Term 
30 Geo. 2. B. R. 1757. 


(Lord Commiſſioner Wilmot abſent, in Chancery.) 


Kilwick = Maidman. 


until 2 Days before the Eſſoin-Day of this preſent Term ;) 


e was not obtained till after the Four-Days Rule for 
pleading was expired. BEFORE the Term, and within the Time 


allowed by the Judge's Order, the Defendant pleaded a Plea of 
Tender: Which Plea was intitled (as it was agreed that it reguaarly 
might, ) as of the preceding Term. 5 


Mr. Aſpinall moved, ex parte Quer to ſet aſide this Plea, with 
Coſts, as irregular; and for Leave to ſign Judgment ; and cited 


1 Barnes 246. Davenbull V. Barritt, in Point. 


Mr. Winn pro Def. hom Cauſe; viz. That it was a a fair 5 


honeſt Plea, in it's own Nature; And that it was within Time, not 


being after Imparlance, but As of the LasT Term; And alſo that 
it was an 188UEABLE Plea, within the Meaning of the Judge's 
Order: Though He acknowledged that a Plea in Abatement, hone h 
in Strictneſs indeed iſſueable,) would not be ſo; becauſe it 1 6 
to delay the Plaintiff. 


The Cour concurred entirely in what Mr. Winn had urged 


denied. 


Taylor 


in Support of the Regularity of the Plea: And the Motion was 


IME was given by a Judge's Order, to + nd, 5 Monday 24th 


January 
on the uſual Terms, © of pleading ſuably, &c. This 1757- 
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Tueſday 25 
Jan. 1757. 


Taylor, ex dimiſſ. Atkyns Eſq; vey Horde Eſq; & al'. 


N Ejectment brought in 3 Term 1752. by John At- 

kyns Eſq; (in the Name of Cyprian Taylor) againſt Robert At- 
kyns Eſq; the Heir at Law, and Others; Upon the General Iſſue 
pleaded, and Iſſue joined thereon, and tried at the Bar of this Court, 
the Jury find a Special Verdict: Which was, in Subſtance, as fol- 


That Sir Robert Athyns the Elder, Knight the Bath, on 8th 
June 1669. was (amongſt divers other Meſſuages, Lands, Tene- 
ments, Sc. in Glouceſterſhire,) ſeiſed in Fee of the Manor of Lower 
Sewell and the other Premiſſes in Queſtion; and being ſo ſeiſed, 
made and executed Three ſeveral Indentures, which are ſet out in 
the Special Verdict :) One of which is dated on the 11th and the 


two others on the 12th of Tine "roy: 


By One of theſe Indentures, which was dated on the 12th of 
June 1669. (which the Counſel on both Sides, for Diſtinction's 


Sake, called the leer Deed,) made between Sir Edward Atkyns 


Knt. One of the Barons of the Exchequer, Sir Robert Atkyns Knight 
of the Bath, Solicitor General to the Queen and Son and Heir ap- 
parent of the ſaid Sir Edward, and Dame Mary (Wife of the ſaid 


Sir Robert) Athyns, of the one Part; and Sir Edward Carteret Knt, 


and John Lowe Gentleman, of the other Part; It is witneſſed that 
in Conſideration of a Marriage thentofore had and ſolemnized be- 
tween the ſaid Sir Robert Athyns and Dame Mary his Wife, and of 


her releaſing and acquitting a former Jointure to Her made before 


Marriage, and of a new Provi/ion to be had and made for Her the 
faid Dame Mary, for and m the Nature of a Jointure, in Bar and 


Recompence of her Dower and Thirds at the Common Law, in 
Caſe She ſhould happen to ſurvive and over-live the ſaid Sir Robert 
Atkyns her Huſband, He the ſaid Sir Robert Atkyns did thereby 
covenant and grant to and with the ſaid Sir Edward Carteret and 
Jobn Lowe, That He the ſaid Sir Edward Athyns, and the ſaid Sir 
Robert Athyns and Dame Mary his Wife, ſhould and would, before 
the End of M:chae/mas Term then next enſuing, levy and acknow- 
ledge before the Juſtices of the Court of Common Pleas at Wejt- 


minſter, One or more Fine or Fines Sur Conuſance de Droit come 
| ceo, &c. unto the ſaid Sir Edward Carteret and John Lowe, with 
Proclamations, of the ſaid Manor of Lower Swell and the other Pre- 


miſſes in Queſtion : Which ſaid Fine or Fines ſo as aforeſaid or in 


any other Sort to be had, levied and executed, of the faid Manor 


and Premiſſes alone or together with any other Lands, Tenements 


or Hereditaments, by or between the Parties to the ſaid Indenture 
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or any of them, alone or gether with any other Perſon or Perſons 
were to be and enure, and were thereby declared to be and enure, 
as to the ſaid Manor and all other the Premiſſes, To the Uſe of the 
ſaid Sir Robert Atkyns for Life, without Impeachment of Waſte ; 


and from and after his Deceaſe, To the Uſe of the ſaid Dame 


Mary for Life for her Jointure and in Bar of her. Dower ; and from 
and after the Deceaſe of the ſaid Sir Robert and Dame Mary, To 


the Uſe of Sir Robert Atkyns Knt. Son and Heir apparent of the 


ſaid Sir Robert, and the Heirs Male of the Body of the ſaid Sir 
Robert the Son, on the Body of Levis Carteret his intended Wife 
lawfully to be begotten ; and for Default of ſuch Iſſue, To the Uſe 
of the Right Heirs of the ſaid Sir Robert the Father for ever. 


And the faid Sir Edward Athyns and Sir Robert the Father did by 


this Deed covenant with the ſaid Sir Edward Carteret and John 

Lotoe and their Heirs, That in Caſe any Defect ſhould happen in 
the ſaid Fine and that Aſſurance, Or in Caſe there (ſhould not be 
ſome good Conveyance in the Law made according to the Intent of 


that Indenture, ſo that by Reaſon of ſuch Defect or Failure of ſuch 


Conveyance ard Aſſurance in Law, the ſaid Manor and Premiſſes 
or any Part or Parcel of them ſhould not, before the thirtieth Day 


of November then next enſuing, be ſufficiently conveyed according 
to the Intent of the ſaid Indenture, then they the ſaid Sir Edward 


Carteret and John Lowe and their Heirs, and all and every other 


Perſon and Perſons and their Heirs, ſtanding or being ſeiſed, or 


which thould ſtand or be ſeiſed of and in the ſaid Manor and Pre- 
miſſes, ſhould and would from Time to Time and at all Times 


from thenceforth for ever ſtand and be ſeiſed of and in the ſaid 
Manor and Premiſſes, or ſo much and ſuch Part and Parts thereof 


whereof or concerning which any ſuch Defe& ſhould happen to be, 
To the Uſes Behoofs Intents and Purpoſes therein before declared, 
limited and contained, according to the true Intent and Meaning of 


the ſaid Indenture, and to none. ether Uſe, Intent or Purpoſe what- 
{oever. 


One Ot her of theſe three Jademtares: was a Lale. dated 11th 


June 1609: And the Remaining One was a Releaſe, dated 12th 


June 1669, This Releaſe bore the very ſame Date with the Deed 


=_ already recited (called the leſſer Deed :) And the Counſel on both 


Sides agreed in calling this Deed of Releaſe (for Diſtinction's Sake) 


the greater Deed, as "this contained the Settlement of the whole 


Eſtate. 


By theſe Indentures of Leaſe and Releaſe, dated 11th and 12th 
June 1669. the Releaſe being Tripartite, and 1 between the ſaid 
Sir Edward Athyns, the ſaid Sir Robert the Father and Dame Mar 


ward 
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ward Athyns Eſq; (ſecond Son of the ſaid Sir Edward Arhyns,) of 
the firſt Part; the Right Honourable Sir George Carteret Knt. and 
Bart. Vice-Chamberlain of his Majeſty's Houſehold, and One of 
his Majeſty's moſt Honourable Privy Council, the faid Sir Edzward 
Carteret and the faid John Lowe, the Right Honourable Edward 
Montagu, commonly called Lord Hinchinbrooke (Son and Heir a 

parent of the Right Honourable the Earl of Sandwzch,) Sir Philip 


Carteret Knt. (Son and Heir apparent of the ſaid Sir George Car- 


teret,) and Edward Swift Eſq; of the ſecond Part; and the ſaid 
Sir Robert Athyns Knt. (the 800 and Heir apparent of the ſaid Sir 
Robert Athyns,) and Lovis Carteret (one of the Daughters of the 
ſaid Sir George Carteret and of Dame Elizabeth his Wife, ) of the 
third Part; It is witneſſed that in Conſideration of a Marriage then- 
tofore had and ſolemnized between the ſaid Sir Robert Atkyns the 


Father and Dame Mary his Wife, and alſo of a Marriage then 


ſhortly to be had and ſolemnized between the ſaid Sir Robert Atkyns 
the Son and the ſaid Lovis Carteret, and of the Sum of 6500 J. 
paid to Sir Robert the Father by the ſaid Sir George Carteret, for the 


Marriage Portion of the ſaid Lovis Carteret, and of 5 5. a- piece to 


the ſaid Sir Edward Atkyns, Sir Robert Atkyns the Father, Philip 
Sheppard, Sir Clement Farnham, and Edward Atkyns, paid by the 


ſaid Sir Edward Carteret and obn Lowe, and for a Proviſion to be 
had and made 7o and for the ſaid Dame Mary (Wife of the ſaid 
Sir Robert Atkyns the Father,) for and in the Nature of a Joanture, 


in Bar and Recompence of her Dower and Thirds at the Common 
Law; and alſo for a Proviſion for the ſaid Lovis Carteret, for and 
in Nature of a Jointure, in Bar and Recompence of her Dower and 


Thirds at the Common Law ; and for ſettling All the Manors, 


Lands, Tenements and Hereditaments therein after mentioned, to 


the ſeveral and reſpective Uſes, upon the Truſts, to the Intents and 


Purpoſes, and with under and ſubject to the Proviſoes Declara- 


tions Limitations and Agreements therein after declared; The ſaid 
Sir Edward Atkyns and Sir Robert the Father did grant releaſe and 


confirm unto the ſaid Sir Edward Carteret and John Lowe and their 
Heirs, the ſaid Manor of Swell and other the Premiſſes in Queſtion 


(as deſcribed in the leſſer Deed ) and ſeveral other Manors Lands 


and Hereditaments therein mentioned, To hold the ſaid Manor of 


Sewell and other the Premiſſes in Queſtion, to the ſaid Sir Edward 
Carteret and John Lowe and their Heirs, to the ſeveral Uſes therein 
mentioned; which Uſes, (as to the ſaid Manor of Swell and other 


the Premiſſes in Queſtion, ) are the ſame as thoſe before ſet forth in 
the leſſer Deed ; vi. 


To the Uſe of Sir Robert the Pathar: for Life, without Iropeach- 
ment of Waſte ; 


Remainder, 
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Remainder, as to the ſaid Premiſſes (except Timber-Trees,) to 


Dame Mary for Lite, for her Jointure, and in Bar of Dower ; 


Remainder to Sir Robert the Son, and the Heirs Male of his 


Body by the ſaid Lovis Carteret ; 


Remainder to the Right Heirs of Sir Rebert the Father, 


And ſeveral other Parts of the Eſtates were limited thereby, to 
Sir Robert the Son, for Life; Remainder to Truſtees, to preſerve 
contingent Remainders; ; Remainder to the ſaid Lovis Carteret for 


Life, for her Jointure and in Bar of Dower ; and upon the Iſſue of 


the ſaid intended Marriage, in ſtrict Settlement. 


In which Indenture of Releaſe is | Contained a Proviſo, in the 


5 following Words— 


Provided always that it (hall and may be wil to and for the 
« ſaid Sir Robert Atkyns the Father, the faid Sir Robert Atkyns the 
« Son, and the ſaid Lovis Carteret, reſpectively, when they are or 
« ſhall be reſpectively ſeiſed in Poſſeſſion of the Freehold of ſuch of 


ce the Premiſſes as by Virtue of and according to the Limitations 
« aforcſaid are reſpectively limited to them for their reſpective 


« Lives, by their reſpective Deed or Deeds in Writing ſealed and 


60 delivered in the Preſence of two or more credible Witneſſes, 70 


« make any Leaſe or Demiſe, Leaſes or Demiſes, of all or any of the 
„ ſaid Premiſſes whereof they ſhall be ſo reſpectively ſeiſed in Poſ- 
* ſeſſion for Life as aforeſaid, (Except of the Capital Meſſuage of 


« Sapperton aforeſaid, and the aid Lodge in Pinbury Park. afore- 
ſaid,) unto any Perſon or Perſons, for One, Two or Three Lives 
in Poſſeſſion Reverſion or Remainder, to end or determine upon 


de the Death of One Two or Three Perſons, Or for the Term of 


21 Years abſolute; So as there be not, in the reſpective Pre- 
* miſſes or any Part thereof, any Eſtate exceeding the Term or 


and fo as ſuch reſpective Leaſes be not made without Impeach- 
© ment of Waſte; And so As tbe UsUAL RENTS of ſuch of the 
* Premiſſes reſpectively as ſhall be ſo leaſed or demiſed upon Fines, 
And the BtsT Rents that CAN BE reaſonably gotten for ſuch of 
the Premiſſes reſpectively as ſhall be ſo leaſed or demiſed without 
Fines, BE reſpectively RESERVED upon every ſuch reſpective 


_ the reſpective Terms in the ſaid reſpective Leaſes or Demiſes to be 


contained; Any Thing herein before contained to the contrary 
notwithſtanding.” 


= — | CE Baa, | | And 


Time of three Lives or 21 Years, in Being at the fame Time; 


Lacks or Leaſes Demiſe or Demiſes, to be PAYABLE DUKING 
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And another Proviſo is therein alſo contained, in the following 
Words, vz. 


ce Provided alſo that it ſhall and may be lawful to and for the ſaid 
« Sir Robert Athyns the Father, at any Time or Times during his 
« natural Life, After the Deceaſe of the ſaid Dame Mary his Wife, 


by any Writing or Writings indented, under his Hand and Seal, 


ce teſtified by two or more Witneſſes, to grant, aſſign, limit or ap- 


56 point the ſaid Manor of Se// inferi jor alias Nether Swell, and 
* the Lands Tenements and Premiſſes in Swell inferior otherwiſe 
« Nether Swell, Upper Swell, and Stowe in the Would, and in either 
or any of them, or ſuch Parts and Parcels thereof as He ſhall 
think fit, unto or to the Uſe of ſuch Woman or Women as He the 


cc 


ec ſaid Sir Rebert Atkyns the Father ſhall marry or take to Wife, 


after the Deceaſe of the faid Dame Mary his now Wife; for and 
during the Term. of the natural Life or Lives of ſuch Wife or 
Wives only, for her or their Jointure or Jointures ; Any Thing 
herein contained to the Contrary thercot in any wiſe notwith- 


10 Ranging." 


cc 


And by another Proviſo in this Need, the like Power is given to 
Sir Robert the Son, © to make a Jointure of all or any of the Lands 
* thereby limited to Leis Carteret for her Jointure, on any future 


Wife or Wives whom He ſhould marry, after the Death of the 


« (11d Lot Vis Carteret without flue,” ef 


And by the ſame Deed, Sir Robert the Father covenants with Sir 


George Carteret, That Sir Edward Athyns, He, and Dame Mary 


his Wife, would. before the End of Miche los Term then nc xt, 
levy one or more Fine or Fines ſur Conuſance de drit, &c. with 
Proclamations, of the Premiſſes contained in this Indenture, unto 


the ſaid Sir Edward Carteret and Jebn Lowe : Which, it was there 
by declared, ſhould be and enure to the ſeveral and reſpective Ules, 


upon the Trofts, and to the Intents and Purpotes, and with, under 
and ſubject to the Proviſoes Declarations and Agreements therein 
before declared limited and expreſſed concerning the fame. And 
reciting © that Sir Cement Farnham and dicard Athyns were pol- 


ſeſſed of the Premiſſes in Queſtion, or ſeveral Parts thereof, for 


e ſeveral Terms of Years then in Being, in Truſt for Sir Robert the 
6 Father,” It was thereby declared and agreed by Sir Robert the 
Father, That Sir Charles Farnham and Eduard Athyns ſhould ſtand 
poſſeſſed of the Premiſſes comprized in the ſaid Terms, during the 
Reſidue thereof, Upon Truſt and to the Uſe and Benefit of the 
Perſon and Perſons to whom the Premiſſes (by Virtue of the Limi- 
tations therein) ſhould belong. 
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Wife Deforciants, of the Premiſſes in 
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The Jury found that the firſt of the ſaid Indentures was executed 
by Sir Edward Atkyns, Sir Robert Atkyns the Father and Dame 
Mary his Wife, and John Lowe ; The ſecond of the ſaid Inden- 
tures was executed by Sir Edward Atkyns, Sir Robert the Father, 

Philip Sheppard, Sir Clement Farnham, and Edward Atkyns Eſq; 


And the ſaid Indenture of Releaſe, by Sir Edward Atkyns, Sir Ro- 


bert the Father, Dame Mary his Wile, Sir Clement Farnham, Ed- 


ward Atkyns Eſq; Sir 8 Carteret, Sir Philip Carteret, Edway 4 
Swift, Sir Robert Atkyns the Son, and Lovis Carteret; and that the 


Leaſe for a Vear was executed before the Releaſe. 


That in Trinity Term 1669, a Fine was levied wherein the 


| ſaid Sir Edward Carteret 00 Jo Lowe were Plaintiffs, and the 


ſaid Sir Edward Atkyns Sir Robert the Father and Dame Mary his 


Queſtion (amongſt the ſaid 
other Lands contained in the greater Deed :) But no Fine was ever 
levied of the Lands contained | in the little Deed only. 


Afterwards, on the 6th of Jul 166g, Sir Robert the San was 
married to the laid Lovis Carteret. 


Dame Mary (che Wife of Sir Rebert the Father, died on 2d 
March 1080. 


After which, vi. on aGth April 1681, Sir Robert the "IO 
being ſeiſed of the Premiſſes in Queſtion, as of Freehold, for the 
Term of his natural Life, without Impeachment of Waſte, (and 


being then on the Point of marrying a ſecond Wiſe, Mrs. Ann 
Dacres,) duly executed an Indenture under his Hand and Seal, at- 


teſted by three Witneſſes, bearing Date the ſame 26th of April 1681, 


and made between Himſelf of the one Part, and Sir Robert Dacres 
Knt. John Dacres and Ann Dacres Spinſter (Siſter of Sir Robert Dacres 


and John Dacres) of the other Part : By which Indenture, (after 
reciting the abovementioned Indenture of Releaſe Tripartite of the 


12th of June 1669, and the Power thereby reſerved © for the ſaid 
* Sir Rebert Athyns the Father, after the Death of Dame Mar 'y, to 


0 „ limit all or any Part of the Manor and Premiſſes in Queſtion, to 


* any future Wife or Wives He ſhould happen to marry, for the 
Term of the natural Life or Lives of ſuch Wife or Wives only, 
for her or their Jointure or Jointures,””) it is witneſſed that in 
Conſideration of the then intended Marriage between the ſaid Sir 


Robert Atkyns the Father and the ſaid Ann Dacres and of her Mar- 


ie Pig. The ſaid Sir Robert Athyns the Father, iN PuR- 
SUANCE F the ſaid Power to Him reſerved and of all and ever 
Power and Authority whatſoever, did grant aſſign limit and ap- 


po the ſaid Manor of Sell and other the Premiſſes in Queſtion, 


8 unto 


ad. 
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| unto the ſaid Ann DacrEes, for and during the Term of her 
NATURAL L1PE, for her Jointure, and in Bar and Recompence 
of her Dower and Thirds at the Common Law. | 


On 28th April 1681, the ſaid Sir Robert Atkyns the Father mar- 
ried the ſaid Ann Dacres. | | 


On 31ſt May 1698, Sir Robert Athyns the Father, being ſeiſed of 
| the Premiſſes in Queſtion, as of Freehold for Life, without Im- 
| peachment of Waſte, executed an Indenture of Leaſe, under his 
| | Hand and Seal, atteſted by 3 Witneſſes, dated on the ſame 3 iſt 
ö Day of May 1698, and made between Himſelf of the one Part, 
and Thomas Dacres Eſq; Robert Dacres Gent. and Jobn Dacres 
Gent. (the 3 Sons of the before named Sir Robert Dacres Knt. and 
Nephews of Dame Ann Atkyns then Wife of Sir Robert Atkyns the 
Father) of the other Part. This Indenture of Leaſe recites the In- 
ö denture Tripartite of Releaſe of the 12th of June 1669; Whereby 
Sir Edward Atkyns and Sir Robert Atkyns the Father did (amongſt 
other Lands) grant releaſe and confirm to the ſaid Sir Edward Car- 
teret and John Lowe and their Heirs, the ſaid Manor of Swell in— 
ferior otherwiſe Nether Swell, with the Appurtenances, and all 
thoſe Rents of Aſſize of the Free Tenants of the ſaid Manor ex- 
tending to One Halfpenny and One Pound of Pepper; and all the 
Rents of Cuſtomary Tenants of the ſaid Manor ; and the Capital 
Mieſſuage and Farm of the Bo/d; and the Park called Swell Park, 
otherwiſe Abbot's Wood; and all and all manner of Tenths or Tithes 
of the ſaid Park; and the Barcary or Sheep-houſe called Gannow, 
| wy and the Grounds or Cloſes of Meadow or Paſture adjoining or be- 
orien | longing thereto; and the Water-Mill called Bold Mill, with the 
Dams, Streams, Waters, Attachments, Fenders, Soak, Suit, Mulc- 
ture, Griſt and Appurtenances thereunto belonging ; All the Tolns 
of the Cuſtomary Tenants of the ſaid Manor, and all and all man- 
ner of Tenths and Tithes of all the Premiſſes whatſoever, which 
unto the late diſſolved Monaſtery of Hales did belong; All that 
Common of Paſture for 400 Sheep and 20 Beaſts, upon the Hills 
and Fields of Nether Sell, at all Times in the Year except in the 
open Time, and in the open Time Common of Paſture within the 
ſaid Fields for all Manner of Beaſts without Number Rate or Stint ; 
F | and the ſeveral Paſtures called Murden Leaſows ; all that Barcary or 
1 Sheep-houſe within the ſaid Paſture; all that Paſturage or Feeding 
| - for 600 Sheep, or for more or leſs at the Will and Pleaſure of the 
Tenant of the ſaid Paſtures called Murden Leaſows for the Time 
Being, in and upon the Demeſne Lands Waſte Lands and other 
Lands belonging to the ſaid Farm of the Bold or elſewhere, in ſuch 
ample Manner as the late Abbot of the ſaid diſſolved Monaſtery of 
Hales aforeſaid and his Predeceſſors had kept and occupied the fame 
within the Manor of Swell aforeſaid; All thoſe Grounds in Now 
HE Sd 
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Swell aforeſaid thentofore in the Tenure of John Winſmore or his 


the Tenure of the Curate of the Church of Szowe in the ſaid County 
of Glouceſter; All that Fiſhing of the River or Water of the 
whole Manor of Nether Swell, with all Profits and Commodities 
to the ſame, belonging ; All thoſe Portions of Tithes whatſoever, 


and all and all manner of "Tithe of Corn Grain Blade Sheaf 


Hay Wool Lambs Paſture and other Tenths and Tithes what- 
ſoever in and upon the Premiſſes or any Part of them growing re- 
newing or increaſing ; (being the Premiſſes in Queſtion ;) To the 
| ſeveral Uſes by the ſaid Indenture limited as aforeſaid : And it alſo 


recites the Power to the ſaid Sir Robert Athyns the Father, © for 
leaſing the Premiſſes, as it is ſet forth in the ſaid Indenture, 
Then it is witneſſed by this Indenture of Leaſe, That the ſaid Sir 


| Robert Atkyns the Father, in Conſideration of the Rent thereby re- 


ſerved, IN PURSUANCE of the Power to Him reſerved in and by the 


ſaid recited Indenture, and by Virtue thereof and of ALL AND 
EVERY Power and Authority whatſoever, did, by that his prefent 
Writing indented, under his Hand and Seal, teſtified by the ſeveral 


Witneſſes whoſe Names are thereupon indorſed, demiſe leaſe grant 


and to Farm let, to the ſaid Thomas Dacres Robert Dacres and 
Jobn Dacres and their Aſſigns, the ſaid Manor, and all and ſingular 


the ſaid Lands, Tithes, Tenements, Hereditaments and Premiſſes, 


with their and every of their Rights Members and Appurtenances, 


in Swell inferior otherwiſe Nether Swell; AND all and every the 
RENTS RESERVED pon any Leaſes or Grants; To hold to them 
the ſaid Thomas, Robert and John Dacres, from the making thereof, 
for and during the natural Lives of them the ſaid Thomas Robert 
and John Dacres and the Life of the LonGeR LIVER of them ; 
YIELLDING AND PAYING THEREFORE, during the ſaid Term, 


unto the ſaid Sir Robert Atkyns Party thereto, and after his Deceaſe, 


to ſuch Perſon or Perſons reſpectively to whom the ſaid Manor and 
Premiſſes were limited, according to their reſpective Eſtates and 
Titles, the Yearly Rent of THREE RUNDRED AND THREESCORE 


Pounds, at Michaelmas and Lady-day, by even and equal Portions. 


In which faid Indentute of Leaſe is contained a Clauſe, in theſe 


Words; viz. The TRUE INTENT AND MEANING of this 


o 


* 


a Thomas Dacres Robert Dacres and Jobn Dacres and the Survivor 
the Premiſſes by the ſaid recited Indenture, To the Right Heirs 
F the ſaid Sir Robert Atkyns Party to theſe Preſents, Ax p To 
SUCH PERSON OR PERSONS TO WHOM re ſaid Sir Robert 
Athyns Party to theſe Preſents ſhall Ax way Disposs OF 
the ſame, FROM BEING BARRED of any RECOvERY 70 be ſuf- 
* fered, or by any other A& to be attempted or done for the Ba k- 
RING of the ſame.” 
7 | On 


—— 


Aſſigns; All that Half-Acre of Land in Nether Swell ſometimes in 


* FEflate or Term for Lives, ſo hereby granted and made to the ſaid 


of them, being To PRESERVE the ſaid Remainder fo limited in 
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On 8th June 1698, John Dacres, One of the Leſſees in the laſt 
abovementioned Indenture of Leaſe, alone, executed a Letter of 
Attorney, under his Hand and Seal, reciting the ſaid laſt Indenture 
of Leaſe, and impowering and authorizing Thomas Barker Gent, 


as his Attorney, to take Livery and Seiſin of the Premiſes 18 | 


above mentioned, from the ſaid Sir Robert Atkyns the Father; 

H1MSELF (the laid John Dacres) and FoR the ſaid Thomas Gd 
Robert Dacres and every of them, in THt1R Names and for their 
Uſe, according to the Purport and true Meaning of the ſaid recited 


Indenture of Leaſe; and to enter and take Poſſeſſion of the ſaid 


Manor and Premiſſes in the ſaid Indenture contained, 7o the Uſe of 

THEM AND EVERY of them; He the ſaid John Dacres Sos, 
of all and every the Act and Acts fo done by the ſaid Attorney, to 
be as effectual and ſufficient in Law, as if He had been perſonally 


Preſent and had done the ſame. 


On «h July 1698, Sir Robert Atkyns the Father, being ſo ſeiſed 
as aforeſaid, and then in the actual Poſſeſſion of the ſaid Manor and 
Premiſſes, did, in his own Perſon, deliver Seilin and Poſſeſſion 


thereof unto the ſaid Thomas Barker, To THE UsE of the ſaid 


Thomas RoBERT AND JOHN Dacres and of EvERY of them, 
and of the Survivor of them, according to the Purport and true 


Meaning of the ſaid Indenture ; He the ſaid Thomas Barker being 
authorized and appointed, by a Letter of Attorney under Hand and 


Seal of the ſaid John Dacres, and by Him duly executed, “ for 


Him and to his Uſe and in his Name, AND fer the ſaid Tuo 
„ AND RoperRT Dacres and to THEIR Uſe and in vH OF 
* THEIR Names, to take and receive the ſaid Livery and Poſſeſſion 


ce of the ſaid Capital Meſſuage Manor and Premiſſes, accordingly :” 


As by an Indorſement on the faid Letter of Attorney (which is ſet 


out in the Verdict) appears. 


But the Jury found that the ſaid Thomas Burt Robert Dotres 5 


and John Dacres, the Leſſees named in the laſt mentioned Inden- 


ture, or either of them, NEVER WERE IN POSSESSION of the 
Premiſſes in Queſtion, otherwiſe than by the ſaid Livery and Seiſin 
ſo given by the ſaid Sir Robert Atkyns the Father as aforeſaid ; And 
that they or either of them did noT receive or pay any RexT for 
or in reſpec of the ſaid Premiſſes; and that the ſaid Indenture , 
| Leaſe was NOT FOUND IN THE Cos ToDY of Thomas Dacres the 


Surviving Leſſee, at the Time of his Death. 


On 27th May 1708, Sir Rebert Atkyns the Father, being ſo ſeiſed 
of the ſaid Premiſſes and of the Remainder and Reverkon thereof 


as aforeſaid, made his Will, dated the ſame 27th Day of May 1708, 


atteſted by four Witneſſes; And thereby confirmed his Wite's > Join- 
* 3 teure; 
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ture; and then recited © that He was ſeiſed of the Remainder and 
« Reverfion in Fee, of the ſaid Manor and other the Premiſſes in 
« queſtion ; and that ſuch Remainder or Reverſion, after the 
Death of his Wife, was alſo further expectant upon an Eſtate 
in ſpecial Tail, ſettled upon his Son Sir Robert upon his Marriage, 
by the abovementioned Deed of 12th June 1669; And that He 
had made a Leaſe to the ſaid Thomas Robert and Jobn Dacres, for 
their Lives and the Life of the longer Liver of them, according 
to the Power He had reſerved to Himſelf upon the ſaid Settle- 
« ment: After which Recital, He diſpoſed of his ſaid Remainder 
or Reverſion in Fee, to the Leſſor of the Plaintiff, in Tail Male. 


The Whole Deviſe was in the following Words—v7z. © I give 
and confirm unto my ſaid Wife Dame Ann Atkyns, All thoſe 
Lands Tenements and Hereditaments in Lower Swell aforeſaid, 
which were ſettled upon Her for her Jointure, before our Mar- 
riage : And I hereby further give and deviſe to Her, for Term of 
her Life, my Manor of Lower Swell, and all the Reſt of my 
Lands Tenemente and Hereditaments whatſoever in Lewer Swell 
aforeſaid, for Term of her Life, as an Addition to her Jointure. 
And whereas I am ſeiſed of the Remainder and Reverſion in 
Fee, of the ſaid Manor of Lower Swell, and of the Reſt of the 
ſaid Lands Tenements and Hereditaments in Lower Swell, fo 
„ ſettled, and by this my Will given and confirmed. to my faid 
„ Wife for her Life; Which Remainder or Reverſion, after the 
Death of my Wife, is alſo further expectant upon an Eſtate in 
the ſaid Manor and Lands in Special Tail ſettled upon my Son Sir 
Nobert Atkyns upon his Marriage, by Deed dated the 12th of 
June 1609, and upon his Sons by his now Wife and no other 
Wife; And whereas I have made a Leaſe, dated * the 8th Day of « The Tela. 
Tune in the Year of our Lord 1698, executed by Livery and tor miſtakes 
Seiſin, to Thomas Dacres Eſq; and to Robert and Fohn Dacres w goed 1 
by Oaitkemen, for the Lives of the ſaid Thomas Robert and Jobn was 3 iſt May. 
Dacres and the Life of the longer Liver of them, according to a /, Aue, pa. 
Power I reſerved to Myſelf upon the ſaid Settlement made upon 25 
the Marriage of my ſaid Son Sir Robert Atkyns,; Now I give and 
deviſe the /azd REMAINDER or. REVERSION, and the BENEFIT 
or THE TRusTS of the ſaid Leaſe for Lives, to my Grandſon 
Jahn Tracy, (the now younger and ſecond Son living of my Son- 
1n-Law John Tracy of Stanway in the ſaid County of Glouceſter 
Eſq; by my Daughter Ann Tracy his Wife,) and to the Heirs 
Male of the body of my ſaid Grandſon by Him to be begotten. 
And if my ſaid Grandſon happen to die without Iſſue Male, then 
* I give and deviſe the ſaid Remainder or Reverſion, to the next 
younger Son of the ſaid John Tracy my Son- in-Law, called Fer- 
dinando J racy, and to the Heirs Male of the body of the ſaid 
Ferdinando. And for Default of ſuch 8 then I give and de- 
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4 viſe the ſaid Remainder or N to the next Try Son 
© my ſaid Son-in-Law John Tracy may happen to have by my faid 
% Davghter, and to the Heirs Male of the body of ſuch next 
younger Son;” and ſo on, to other ſtill younger Sons, &c, 
(Theſe Deviſes were All upon Condition that the ſaid Sons reſpec- 
tively ſo inheriting the ſaid Manor and Lands, ſhould conſtantly uſe 
to call and write themſelves by the Name of Atkyns only, for their 
Surname, and by no other Surname.) And then the Will pro 
ceeds thus I do further give and deviſe all my Houſes and all 
Lands Tenements and Hereditaments ſituate lying and being in 
© or near Curſitor's Alley in Holbourn within the City of London or 


the Suburbs thereof, or within the County of Mzddleſex, or in 


either of them; in like manner, and upon the like Condition, 
Sc. And, reciting that the Reverſion or Remainder of his Manor and 
Lands in and of Sapperton aforeſaid, and of the Advowſon of the 


Church of Sapperton, and of and in his Manor of Pinbury and of 
the Lands thereto belonging, as alfo of P:nbury-Park, was in Him 
and his Heirs; and alſo of the 7 Hundreds of Cirenceſter, and of 

the Hundred of Bifley, (all in the ſaid County of Glouceſter ;) He 


deviſed the ſame in like manner. The Words of his Will are 
theſe—** I having alſo made a Leaſe for Lives, of the ſaid Manors 
of Sapperton and Pinbury, and of the ſaid Advowſon of Sapper- 


fon, and of the ſaid Prnbury-Park, and of all the ſaid ſeveral 
Hundreds, the better to preſerve and ſupport the ſaid Remainders 
< and Reverſions from being cut off or barred by any Recovery. 
« And if my ſaid younger Grandſons happen to die without Iſſue 


ec 


0: 


Male, then I give and deviſe the ſame Reverſions and Remainders 
« to my Nephew Richard Atkyns (Eldeſt Son of my late Brother 
* Sir Edward Ans Gerald, and to his Heirs.” 


On gth February 1709, Sir Robert Atkyns, the F ather, died, ſriſed 
of the Premiſſes 1 in Qeſtion. | | 


Upon his Death, Dame Ann, his Widow and Relict, 0 


thereupon; claiming the ſame for her Life, for her Jointure, under 


and by Virtue of the above mentioned Indenture of 26th April 


1661: And was in Poſſaſiom thereof. 


The Jury then find an Indenture Tripartite dated the 1®h * 
May 1710; made between Richard Atkyns Eſq; Eldeſt Son and 
Executor of Sir Edward Athyns (the Surviving Truſtee in whom 


the Terms for Years mentioned in the greater Deed were veſted,) 


on the 1ſt Part; Joſeph Walker, Gent. on | the 2d Part; and the ſaid 


Sir Robert Athyns, (the Son) on the zd Part: By which, after re- 


citing the dam of Releaſe of 12th June 1669. and chat it was 
therein mentioned that Sir Clement Farnbam and Edward Atkyns | 


were ' poſſeſſed of ſeveral Terms for Years in the Premiſſes in que- 
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ſtion, and that'they were to ſtand poſſeſſed thereof in Truſt for ſuch 
Perſon and Perſons to whoſe Uſe and Uſes the fame were limited 
by the faid Indenture ; and reciting that the ſaid Sir Robert Atkyns 
(the Son) then claimed the ſaid Manor and Premiſſes BY AND 


UNDER the SAID Indenture; and that Sir Clement Farnham was 


dead, and the ſaid Edward Atkyns (afterwards Sir Edward Atkyns 
Knt. Lord Ch. Baron of the Exchequer) ſurvived Him, and was 
| alſo then dead, having firſt made his Will and the faid Edward At- 
kyns Executor thereof, and that He had proved the fame ; The ſaid 


Richard Atkyns, at the Inſtance and Requeſt of the ſaid Sir Robert 


Atkyns (the Son) teſtified by his executing the ſaid Indenture, and 


in Conſideration of 5 s. paid to Him by the ſaid Joſeph Walker, aſ- 


ſigned over the ſaid Manor and Premiſſes in queſtion, to the faid 
Joſeph Walker, To hold to Him his Executors Adminiſtrators and 


Aſſigns, for all the then Reſidue and Remainder of the ſaid Terms, 


whereof the ſaid Sir Clement Farnham and Edward Atkyns or either 


of them were poſſeſſed ; In Truſt for the ſaid Sir Robert Atkyns (the 


Son) and the Heirs Male of his Body by the before-mentioned 
Dame Lovis his Wife; (the ſaid Premiſſes being fo limited in and 
by the ſaid Indenture of Releaſe of 12th June 1669.) In which 


ſaid Indenture, there is a Covenant from Sir Robert (the Son) to 


indemnify the ſaid Richard Atkyns his Heirs Executors and Admini- 


ſtrators againſt any Damages he or they might ſuſtain by reaſon off 
his making the ſaid Aſſignment to the faid Joſeph Walker as afore- 


25-7 


The Jury further find That Dame Arm Athyns being fo in Poſ- 
ſeſſion of the Premiſſes as aforeſaid ; In Trinity Term 1710. 9 Ann. 


an Ejectment was brought in the Court of Common Pleas, for the 
Recovery of the ſaid Premiſſes, againſt Her the ſaid Dame Ann and 
the Tenants in Poſſeſſion of the fame Premiſſes, by John Philips, 


upon the ſeveral Demiſes of the ſaid Sir Robert Atkyns the Son, and 
of the ſaid Jeſeph Walker : In which Ejectment, the Demiſes were 
laid upon the 22d Day of May 9 Ann. To hold from the 2cth 


Day of the ſame May, for 7 Years. And the faid Ejectment was 
tried at the Bar of the Court of Common Pleas, in Michaelmas 


Term following: And a general Verdict was found for the Plaintiff, 


and Judgment was entered up thereupon, againſt Her and the reſt 


of the Defendants therein, for the ſaid John Philips; and he reco- 


vered TERMINUM ſuum predictum, and had an Habere facias Poſ- 


The Jury further find That upon this Trial, the ſaid two Inden- 
tures, called greater and leſſer Deeds, of 12th June 1669, were, 


BoTH of them, read and given in Evidence to the Jury : But that 
the Deed of Afigument, of 18th May 1710. was NoT produced, 


nor given in Evidence, to the Jury. _—_— 
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They find that ſoon after the ſaid Judgment in Ejectment, and 


during the Life of Dame Ann, Sir Robert Atkyns- (the Son) en- 
tered into and was in Poſſeſſion of the Premiſſes in queſtion, and in 
the ſaid Declaration in 9 mentioned. 


They find that on Iſt January 1710, John Philips, the ſaid 


Plaintiff in Ejectment, ſurrendered the two Terms mentioned in the 
ſaid Declaration in Ejectment to be demiſed to him by the ſaid Sir 


Robert Athyns (the Son) and Fofeph Walker, to the faid Sir R. 4. 


(the Son) ths} in Poſſeſſion of the Premiſſes. 


They further find that on 17th January 1710, the ſaid Sir R. A. 
the Son, being /o in Poſſeſſion as aforeſuid, and during the Life-time 
of the ſaid Dame Anne Atkyns, Widow, made a Feoftment to James 


Earle, of the Premiſſes in queſtion, in Fee; by Indenture Tripar- 


tite of that Date, made between Himſelf on the iſt Part; James 
Earle, Yeoman, on the 2d Part; and Jahn Holmden, Gent. on the 
zd Part: Which Feoffment in Fee i is therein declared to be for the 


decking, barring and deſtroying au E ATS Tair, Uſe and 


es, Rever/ions and Remainders, at any Time thentofore made cre- 
ated or limited of and in the Manor and Premiſſes in queſtion; and 
for the veſting and ſettling an Eſtate in Fee Simple therein, to and. 


in the ſaid Sir Robert the Son. Sir Robert (the Son) did therefore, 


in Confideration of 5 5. thereby grant bargain ſell enfeoff and con- 


firm unto the ſaid James Earle his Heirs and Aſſigns, the Premiſſes 
in queſtion, To hold to and to the Uſe of the ſaid James Earle 
his Heirs and Aſſigns for ever; To the Intent and Purpoſe that the 


faid James Earle might become perfect Tenant of the Freehold of 
the faid Premiſſes, in order for the ſuffering a Common Recovery in 


Hilary Term then next ; wherein the ſaid John Holmden was to be 
Demandant, the ſaid James Earle Tenant, and Sir Robert Himſelf 
Vouchee. Which Recovery, it was thereby declared, was to be 
and enure to the Uſe and Behoof of the ſaid SiR RoBERT ATE YNS 
(the Son) his Heirs and Aſſigns for even; and to or for no other Uſe 
Intent or Purpoſe whatſoever. And by this ſame Deed, Sir Robert 
Athyns (the Son) conſtituted Edward Carter and Yebn Long ford 
his Anna and Attorney, either jointly or ſeverally to enter upon 


and take Seiſin and Poſſeſſion of the Premiſſes, and to give and de- 
liver Seiſin and Poſſeſſion thereof to the ſaid James Earle and his 


Heirs and Aſſigns for ever, according to the Purport and true Mean- 
ing and for the Purpoſes in the ſaid Deed mentioned, 


And the Jury find that on 20th January 1710, [Reward Carter, 
One of the ſaid Attornies, entered upon the Premiſſes, and gave 
Seiſin and Poſſeſſion thereof to the ſaid James Earle, by Virtue of 


the ſaid Warrant of 8 contained in the ſaid Indentüre: As 
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ears by a Memorandum indorſed upon the ſaid Indenture, and 
found by the Verdict. 


They find that in Hilary Term th Ann. (1710) a "RO 
Was rafered of the Premiſſes; wherein John Holmden was Deman- 


dant ; James Earle, Tenant ; and Sir Robert Atkyns (the Son) and 
Lovis his Wife, Vouchees ; "And Seifin executed thereon : Which 


Recovery they tind to be proſecuted had and exccuted to the ſeveral 
Uſes mentioned in the ſaid Deed of Feoffment. And they find that 


after this Recovery, Sir Robert the Son continued in Poſſe Mon of the 


Premiſſes till the gth of November 1711. 


They find the Death of the ſaid Sir R. A. (the Son) on gth 


Nevember 1711, without Iſſue Male * the ſaid Lotus his Wife, 
who ſurvived Him. 


They alſo find that an Ejeftment was brought for the Promiities, 


: againſt the preſent Defendant Robert Atkyns Eſq; and his Tenants of 
the Premiſſes in queſtion, in Hilary Term 1711, 10 Ann. by Jobn 


Miles, as Plaintiff, on the ſeveral Demiſes (both laid to be made on 


14th February 8 Ann, 1709. which is 5 Days after Sir R. A. the 
Elder's Death) of Dame Ann Atkyns the Jointreſs, and of ng 


Dacres, the ſurviving Leſſee under the Indenture of Leaſe of 


May 1698. And in Eaſter Term 1712, 11 Ann. a general Verdia 


was given for the Plaintiff, on both Demiſes, on a Trial at Bar in 


this Court : and Judgment was entered up accordingly, „e that the 


« Plaintiff do recover his ſeveral Terms aforeſaid.” And the ſaid 


Dame Ann Atkyns entered upon the Premiſſes in queſtion, imme 
diately after this laſt Judgment; and continued in Poſſeſſion thereof 5 


till gth October 27123 When She died. 


Soon after the Death of Dame Ann, the (original) Defendant Ro- 


bert Atkyns Eſq; Nephew and Heir at Law to Sir R. A. the Son 


(and alfo Heir at Law to Sir R. A. the Father) entered upon the 


Premiſſes, and continued in Poſſeſſion thereof till his Death; which 
happened on 16th March 1753. | Robert's Neath was juſt 3 Months 


after the now Leſſor of ns Plaintiff's actual Fay And it was | 


after Iſſue joined! in this preſent Ejectment. * 


Jobn Dacres, one of the Leſſces i in the Indenture of Leaſe dated 


31ſt May 1698, died in 701. 
Robert Dacres, 3 of ther, died i in 1706. 


' Thomas Dacres, the third of them, fared the ar Two; and 
died on 23d Juy 1243. 
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They find that John Athyns, the Leſſor of the Phantiff. NEVER 
was IN PossEs$10Nn of the Premiſſes in queſtion or any Part 
thereof, nor in Receipt of the Rents and Profits thereof or of any 
Part thereof ; NOR ENTERED thereupon, TILL the 15th of 
December 1752; When He made an acTUAL ENTRY into and 
upon the ſame ; claiming the ſame as Deviſee thereof under and by 
Virtue of the Will of the ſaid Sir Robert Atkyns the Father; and 


eſected, drove out, and removed the ſaid Robert Athyns Eſq; Charles 
Coxe, Thomas Horde, Sc. therefrom ; and was ſeiſed therecf, as the 


Law requires; and being so ſerſed thereof, made the Demiſe to the 
ſaid Oprian 7. aylor the now Plaintiff, on the 16th of December 
1752, to hold from thence for 15 Years : By Virtue whereof, the 


ſud Cyprian Taylor entered on the 18th, and was 9 by the De- 
fendants on the 19th. 


And then they conclude generally, as uſual ; ſubmitting the Mat- 
ters of Law to the Judgment of the Court, upon the above Facts. 


This Caſe was argued four ſeveral Times; Firſt, on Tueſday 3d 


| June 1755, by Mr. Yorke, for the Plaintiff, and Mr. Knowler for 


the Delete Again, on Tueſday 11th November 1755, by Mr. 
Pratt for the Plaintiff, and Mr. Perrott for the Defendants; a 3d 
Time, on Tueſday 11 th May 1756, by Mr. Caldecot for the Plain- 
tiff, and Mr, Serjeant Prime for the Defendants ; and a 4th Time, 
on Friday 19th November 1756, by Mr. Caldecot for the Plaintiff, 
and Mr. Knowler for the Defendants : But it is unneceſſary to repeat 


the three firſt Arguments particularly; Becauſe the laſt includes the 


general Subſtance of them. 


The Sum of whos was a on the Part of the Plaintiff v was, 
That the Leaſing and Jointuring Powers exiſted at the Time when 


they were executed by Sir Robert Atkyns the Father; That thoſe 
Powers were well executed by Him; That the Leaſe and Jointure 


made by Him, in Purſuance of thoſe Powers, were an Imped:ment 
to his Son Sir Robert the Younger's Suffering a Common Recovery; 


That even ſuppokng that James Earle was a good Tenant to the 


Pracipe, Yet the Entry of Dame Ann the Jointreſs, within the 5 
Years, avorged this Recovery; and conſequently, That the . 
mainder or Reverſion in F ee, deviſed to the Leſſor of the Plaintiff 
by dir Robert the Father, was Not barred by the e thus ſuf- 


fered by Sir Nobert the Son. 


Theſe Points were entered into very largely, by Mr. Caldecot and 
the Gentlemen who had ſpoken before Him, on the ſame Side. 


1 They endeavoured to prove that the Powers reſerved to Sir. 


K. A. the Father by the Two Deeds of 12th June 1669 were in 


being 
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being and valid at the Time of the Execution of * Leaſe to the 
Dacres ; and ſecondly, that they were well executed; and conſe- 
quently, that there were Eſtates of Freehold ſubſiſting at the Time 
when Sir R. A. the Son made the Feoffment to Zar ; vlg. Dame 
Ann's Jointure, and the Leaſe to the Dacres. And therefore third- 
ly, They infiſted that theſe Life-Eſtates were Impediments to Sir 


R. A. the Son's Suffering the Common Recovery. For they denied | 


that Sir Robert Athyns the Son was Tenant in Tail in Poſſeſſion, at 
the Time that He made the Feoffment to James Earle : S0. that 
Ear te could not be a good Tenant to the Præcipe. 


| And They inſiſted that even admitting that Sir R. A. the Son 
was Tenant in Tail in Poſſeſſion, Yet He could not upon this naked 
Poſſeſſion, without the Frechold, make a good Tenant to the Præ- 
cipe without the TJomtrefs and the Leſſee fer Life's joining: And 


that the Court cannot, (under 14 G. 2. c. 20. F 1.) PRESUME 


a previous Surrender or Conveyance of the Eſtates for Lite, in order 
to make the Recovery good. 


athly, They further inſiſted, that ſappoſing Sir Rebert Athy, the 
Son, was Tenant in Tail in Poſſeſſion, and alſo that there was a good 


Tenant to the Præcipe; (ſo that the Recovery was good, as a 


Common Conveyance;) Yet the Re-Entry of Dame Ann Athyns, 


the Jointreſs, within the 5 Years (in 1712) actually avorded 4 
Recovery; which, if not void, was at leaſt voidable by the Tenant 


for Life: And this Re-Entry of the Tenant for Life ee, all 
the ſubſequent Eſtates. 


The great Streſs of the Queſtion 15 1 they cid) u pon the Te enant 
to the Præci pe. 


The it Point, in Order of Tine, is the Validity LE. the baue 
Powers created by the greater Deed of 1669. 


iſ Point. 


But there is no Ground: eicher for the Suppoſition of a Fact, 15 


That the leſſer Deed muſt have been executed 44%; nor for any 


Inference in Point of Law, * "That it operon to the Exlinction of 


" theſe Powers,” | 


The Fact concerning the Priority of Execution of the two Deeds 


cannot, now, be determined by any Evidence: Therefore Pre- 
ſumption muſt determine it. 


' Now One of theſe Deeds is an Agreement t to execute the es, J 


"Conſequently, muſt have been prior to it. The leſſer Deed cove- 
nants ; The greater performs that Covenant: Therefore the leſſer 


Was prior. If it — been executed laſt; that would have deſtroyed - 
| the 
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2d Point. 


the very Effect of it and the Powers raiſed by it: Danes Mary was 


giving up and exchanging her former Jointure : And therefore She 
might defire a ſingle diſtin& Deed, to ſecure her own Intereſt. For 
which Purpoſe, a Deed of Covenant was the moſt proper: And 
there was no Need to incumber this Lefſer Deed, with the Powers 
inſerted in the Greater Deed ; which Powers did not concern Her. 
Whereas, in order to ſupport a contrary Argument, it is neceſſary to 
ſuppoſe a new Agreement (without, and even againſt, any Reaton 
for it,) to alter and deſtroy the former Agreement. But it the Par- 


ties had meant fo, they would have ſo expreſſed it, 


However, ſuppoſing the leſſer Deed to have been actually executed 
laſt; Vet being all Uno Flatu, the Law will order the Time, ſo 
that the proper Deed ſhall be talen to be anterior, and the other 


ſubſequent, according to the Reaſon of the Thing and the Intent of the 


Parties. Digges's Caſe, 1 Co. Rep. 173. Albany's Caſe, 1 Co. 


Nep. 107. and 2 Rep. 75. the Lord Cromwell's Caſe. 


And the operation of the Fine will follow t the Conſtruction of the 
Deed. 


| Countek of Rutland s Caſe, 5 Co. 26, a. 


Therefore the Exiſtence of the Powers being eſtabliſhed, The 


next Queſtion is, © Whether they have been wELL executed.” 


Dame Mary's Jointure has not been objected to: But the Leaſe 


made to the Dacres has; (Iſt) As being w:thout a ſubſiſting Peter 


in Sir R. A. the Elder, the Leſſor, to make it; (2dly) As being 


FRAUDULENT, even ſuppoſing Him to have had Power to make it; 
(3dly) As the Livery and Seiſin was made to the Attorney of Oxr 
only of the three Leſſees, and not to Ml 3, or their Joint-Attorney, 


Now it is true that a Tenant in Tail in Poſſe fon may ſuffer a Re- 


covery : So alſo may a Tenant in Tail in Remainder, if he can get 


in the Tenant for Life. 


But the Original Donor may interpoſe as many Eſtates for Life, 


as he pleaſes, before and prior to the Tenancy in Tail. And this 


Leaſe to the Dacres, under the Power, is juſt the ſame as if it had 
been ORIGINALLY interpoſed. And the Declaration of the Intention 


will Nor vitiate the Eſtate limited to theſe Dacres : If it had been 


even a Condition annexed, in Reſtraint of Alienation, ſuch a Condi- 
tion would have only been void; and the Eftate, good. Co. Litt. 


35. 0. 


N Mary P ortington” s Caſe, 10 Co. 4 
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As to Fraud There is Nothing fraudulent in this Leaſe. And 
both the Terms have been actually recovered at Law. 


If Sir R. A. the Father's ſuperfluous Declaration has any Effect, 
it makes the Leaſe Good : And it would have been adjudged good, 
if it had been called in queſtion whilſt it ſubſiſted. 2 Leon. 132. 
Moore and SavilPs Caſe. 5 


And No One is hurt or defrauded by this Leaſe. Not the Yoin- 
zreſs : For the full and beſt Rent is reſerved. Therefore Cro. Elig. 


5. The Counteſs of Sufſex's Caſe does not affect this Caſe : For there, 


the Jointreſs ſuffered, Nor is the Tenant in Tai] hurt: For the 
ſame Reaſon, as to his Rent; And as to the poiponing his Power to 
| ſuffer a Recovery, it was legal, and might have been done by a 

real actual Demiſe for Life or Lives. And the Eyes of this Court 
do not pierce further than the She/l of the Conveyance ; Not to the 


Deſign of it. As in Caſes of Terms to preſerve contingent Re- 


mainders, This Court cannot hinder the Truſtee from deſtroyin 
them : So, of Terms to attend Inheritances; Which this Court 
cannot hinder the Mortgagee from getting in. Cro. Car. 190. The 
Caſe of Naſh v. Preſton, is a ſtrong Caſe to ſhew that the Court of 
Law will not meddle with the Equity of the Cale,  _ 


Now this Leaſe has purſued the Power : And this Court will 


not meddle with the Intent. 


Leaſes made by Churchmen, for the Benefit of their Families, 
are generally as fictitious as this: And yet they are always allowed 


to be good. 


As to the Livery and Seiſin— This Livery to Thomas Barker en- 
ured to the Uſe of all the three Dacres, according to the Purport 


and true Meaning of the Letter of Attorney, moſt explicitly therein 
expreſſed, and ſo declared at the Time of the Livery, by Sir R. A. 


the Elder who gave it. 


This ſufficiently appears (as the preſent Infeoffment was by 


Drpb, ) from Bro. Abr. Title Feffements de terres, pl. 16, 67, 72. 
and Co. Litt. 48. b. 49. a. But 2 Anderſ. 196. pl. 14. The Caſe of 
Davy v. Abbot, is in Point: Tis moſt exactly the ſame Caſe as this. 


So that the Life-Eſtates of Dame Ann and of the 3 Dacres ap- 


pear to have been well created. 


| Conſequently therefore, a double Freehold is ſufficiently eſtabliſh- 
ed; viz. One, in Dame Arn; the Other, in the Dacres. 


From 
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From hence it follows, Thirdly, That Sir Robert Atkyns the Son, 
was by them precluded from ſuffering this Recovery : As he was 
not Tenant in Tail 27 Poſſeſſion, at the Time of his making the 
Feoffment to James Earle. Therefore He was to gain a Freehold 
as he could ; by Right, or Wrong: And it may be ſaid that Either 
of them will do. 


But even ſuppoſing Him to have been Tenant in Tail in Peſſe of. 


eon, Yet James Earle was no good Tenant to the Præcipe. 


When he recovered againſt Dame Ann, He was not Tenant i in 
Tail in Poſſeſſion : But he recovered againſt Her, upon a Suppoſi- 


tion © that he was.” Which Suppoſition was grounded therefore 


upon a Miſtake, And the Terms which Philips recovered as his 


Leſſee, and ſurrendered to Him, were Bath of them f&:trous. So 


that the Feoffment to Earle muſt fall to the Ground; having no 
Foundation to ſupport it. And though Livery was given to Him 
by Sir Robert, yet Sir Robert Himſelf conNTINUED in Poſſeſſion 240 
his Death. 


Which Obſervations being promiſed, this Part of the Caſe may | 


be conſidered, iſt on Sir Robert's Verdict and Judgment againſt Dame 


Ann; and 2dly on his ſubſequent F eoffment to Earle. 


Firſt—His Entry under the laden cannot amount to a D 

ſeiſin: Nor had He thereby, an Eſtate purſuant to his Title, as 
there claimed by Him; It could zor be more than an Eſtate in Tail, 
EXPECTANT pon two Frecbolds. It could not be a Diſſeiſin: 


Becauſe it was an Entry uN DER @ Verdict. In Truth, He gained 


only a bare naked Poſſeſſion, without the Freehold. And ſo is the 


Writ of Habere facias Poſſeſfimem : And the Judgment is“ to re- 


cover the Term” only. And Cro. Eliz. 438. The Caſe of Bateman 
v. Allen, (upon a Deviſe the ſame with that in the Caſe of Newys 
and Scholgſlica ts Wi: ife, v. Larke, in Plow. 403.) alſo proves this. 


Therefore the Entry under the Judgment i in Ejefment could give 


no Title to Sir R. A. the Son, to ſuffer a Recovery: It was a 
LAWFUL ENTRY ; but an UNLAWFUL HoLDinG. Co. Lit. 57. 


6. A wrongful Withholding ; is not a Diſſeiſin; but a Deforcement. 


Co. Litt. 277. b. 331. 6. 354. 4. 355, 386: And this is without 


the Freehold. 


Tiis like the Caſes of Tenant at Sufferance: 12 Afiſe 22. Co. 
Lit. 57. b. 1 Ro. Abr. 659. Title Diſſeiſin, Letter C. pl. 10, 11. 
Cro. Jac. 169. The Caſe of Butler v. Duckmanton, Co. Lit. 270, 
271; Gro, Eliz, 2 238, The Caſe of Allen v. Hill. All which Caſes 
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concur to prove © That Nothing ſhall operate by way of Diſſeiſin, 
but a ToR Tious ENTRY.” 


And there is no ui DDL E kind of Holding, between a naked 
Poſſejjion, that diſturbs nothing; and a Fee, which diſturbs every 
Thing. 


Then, ſecondly, as to the Feoffment to James Earle. It gained no 
Eſtate to Earle. This is a very great Point to Families, for the Pre- 


ſervation of Intails. 


If the contrary Conſtruction ſhould prevail, even Tenants at il 


might do the fame thing. 


But the Line is drawn thus, viz. © That a Tenant in Tail, 


WITH tbe Freehold, may bar: But without it, He can noT.” 


A Real Feoffinent indeed may do it: But a fi&itious One can not ; 


but ſhall be conſidered as fraudulent and void, like that in Savile 


126. Leon. White v. William Bacon. It is not a Diſcontinuance: 


Storft v. Heath, Carthew 109, 110. 


Sir R. A. the Son, gained no Fee by it, to himſelf; nor any to 
Earle: And the Court will conſider it as merely colluſive. 


That He gained None, to himſelf, appears from 1 Brownlow 230. 


Dame Pett's Caſe. 2 Inſt. 412, 413. Cro. Car. 302. Blunden v. 
Baugh. Bracton Lib. 4. pa. 161, 162. Co. Litt. 153. Dy. 62. 


It Aſfize 6. Powſley v. Blackman, Cro. Fac. 659. Bull v. Wyat, 
Cro. Car. 388. = „„ Mars hy 


That He gained None 70 Earle, is equally true. Earle gained no 


Eſtate of Freehold, by this Feoffment ; either as a Wrong-Doer, 
or as a Diſſeiſor. 1 Ventr. 360. Serjeant Maynard's Argument in 


Moor v. Pitt. 


; He might indeed be taken as a Diſſeiſor, at the Election of the 
right Owner; but 79 againſt it. And here was 0 Intention of a 
Diſſeiſin. Co. Jac. 643. Ferrers v. Farmer. 1 Mod. 107. Foun- 


lain v. Cooke. In fact, here was No Aﬀual Diſſeiſin: For Sir R. A. 
the Son continued in Poſſeſſion. Neither was here any Force or Ex- 
pulſion. And it is not every Entry, that is a Diſſeiſin: Tis no Diſ- 
ſeſin, unleſs there be an Expulſion. Co. Lit. 18 1. 1 Salk. 246. 


Pl. 2. moſt expreſly. 


Conſidering this Feoffment As part of the Conveyance of a 
Common Recovery, as a Common Aſſurance, Sir Robert the Younger - 
had no Power to make a Feoffment. | 
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Ath Point. 


. 


It is not hereby meant that he could not in Fact make a Feoff- 
ment: Erery Man in Poſſeſſion may do it. But this Sir R. A. the 
Son, could not convey an Eſtate of Freehold, by any rightful Con- 
veyance, as Fine, Releaſe, or Bargain and Sale. And if He cannot 
do it by a rightful Method, will the Law permit him to do it by a 
wrongful One? Surely not. The Poſſeſſion of a Tenant af Sufe- 
ronce is not ſufficient to build a Title upon. Co. Litt. 278. Cro. 


Tac. 169, Cro. Elix. 238. 


Common Recoveries are now conſidered as a mere Conveyance : 
And the Recoveror is a mere Inſtrument and Creature of the Tenant 
in Tail. 2 Rep, 77. Cromwell's Caſe. Poph. 23. The Caſe of Crocker 
and York v. Dormer. Cro. Jac. 043. Sir Jobn "Prrers and Sir 115. 
Curſon v. Sir Richard Fermor and others. . 2 Ro. Rep. 247. S. C. (at 
the End of it.) 1 Mod. 107. Fountain v. Coke. So, the known 
Caſe of Copyholds, 4 Co. 28. a. Coke's Compleat Copybolder ; And 


the Caſe in 1 Ro. Rep. 223. Herbert v. Binion. 


From all which Caſes it is cewly. to be inferred, That the whole 


Tranſaction is One Common Aſſurance ; that the Recoveror is a Crea- 
ture and Inſirument of the Tenant in Tail; and that it ſhall not be 
conſidered as a tortious Entry and a Dijeiſs u, n a Common Aſſurance. 


Such a Feoffment as this, may be made by any Perſon in Poſſeſ- 


fion : And, if this ſhould be eſtabliſhed, it may be of very miſ- 
chievous Conſequence; and will introduce a New Law, contrary to 


all former Rules and Doctrines. 


The Stat. 14 G. 2:6 20; conſiders a Common Recovery as a 
Common Aſſurance ; and has a Proviſo, That the Perſon had a 
te Title to make a Tenant to the Præcipe. And here is not the leaſt 


Ground to preſume that the Tenants for Life either Joined or ſur- 


rendered their Eſtates, 


Now if the Low conſiders that ſome Perſons have this Power, 
and others have not ; the Law will never ſuffer that to be done by 
Fraud, which can not be done fazrrly and regularly, And this 
whole Tranſaction is fraudulent and collufive, and done eo animo to 


bar the ſubſequent Eſtates; and is haters VOID, as a FRAvuD, 


within the Rule and Reaſon of Fermor's Caſe. 3 Co. 77. 6, which 


conſiders an Eſtate made by Collufion and F raud, as 70 Ee. 


Laſtly. Admitting the Facts of Sir R. A. Ft Son's alta Te- 
nant in Tail in Poſſeſſion; ; and alſo that there was a good Tenant 
to the Pracipe; Yet THE Re-ENTRY of the Jointreſs actually 
aged it, and revghes. all the ſubſequent Eſtates. 
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If the Recovery w was not abſolutely void, but good As a Com- 
MON Conveyance, yet it was VOIDABLE : And if it was voidable, 
then it was afrally AvoiDED b) the Entry of Dame Ann, upon 
Demiſes laid as far back as the 14th of February 1709. 


To prove this, they applied the Caſes in 11 Co. 51. b. Liford's 
Caſe ; Cro. Eliz. 540. Holcomb v. Rawlyns; 1 Anderſon 3 52. Butler 
v. Baker ; Fitæ-Gibbon 22.5, Bunker v. Cooke ; Holt's Caſes 748; 100. 


14. 6. Sir William Pelbam's Caſe ; and a Caſe i in C. B. in H. 12 Ann, 
Goodtitle v. Riſden. 


It is like the Regreſs 95 a Difſeiſee : Which avoids all intermediate 


Acts, by Relation. 


Mr. Knowler who twice argued this Caſe for the D 
included in his laſt Argument all that had been or could be urged 
on that Side of the e And it was to the following Effect, 


The main Queſtion upon this Caſe is,“ Whether the Recovery 


«« ſuffered by Sir R. A. the Son, be a GOOD Recovery. 


For 'tis inſiſted by the Leſſor of the Plaintiff - That the Re- 
« covery is void, as being ſuffered by a Perſon who had % u 
© BARE Poſſeſſion, and had x Power to make a Tenant to the 


* Præcipe.“ 


But if the Recovery is 4 the Leiter of the Plaintiff can have 


no Title: Becauſe he claims under a Limitation in Fee, expectant 


on the Determination of an Eſtate Tail, which is barred by the 
Recovery. 

The Limitations, under which All the Parties derive their Title, 
are contained in two Deeds, dated 12th June 1669: Which, from 


their Bulk, and for Diſtinction's Sake, have been called the great 
| Deed and the bttle Deed. 


The great Deed is a Releaſe, ped on a | Bargain and Sale 
for a Year : The little Deed is a Covenant to levy a Fine, and a 
Declaration of the Uſes of the Fine. 


In ſpeaking to the Queſtion, = 
Four Matters muſt be taken into Conſideration, VIZ. 


Firſt, The Order in Which the two 1 were executed; and 


in what manner they fluence each other. And from this TH. 


Y ſideration 
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ſideration it will appear, Whether the Lada and Jointuring 


ſaid Sir Robert the Father. 


12 June 1669, made and executed 3 Indentures. By the firſt, He, 


to her before their Marriage, covenanted that He and the ſaid Dame 
Mary his Wife and Sir Edward Athyns (his Father) would levy a 
Fine to Edward Carteret and John 3 of the Eſtate in queſtion 


Remainder to Sir R. A. the Son, and the Heirs Male of his Body 
by Levis Carteret his intended Wife; Remainder to the right Heirs 
of Sir Robert the F ather. 


a Marriage to be had between Sir R. A. the Son and Lovis Carteret, 


* Mary for Life for her Jointurez Remainder to Sir R. A. the 


— 


Powers did ExX1ST at the Time when they were exercited by Sir 
Robert Atkyns the Father. 


Secondly, Suppoſing the Leaſing and Jointuring Powers did then 
exiſt, Then whether thoſe Powers were WELL EXECUTED by the 


Thirdly, Suppoſing they were well executed, Then Whether the 
Leaſe or the Jointure, made purſuant to theſe Powers, were AN 
IMPEDIMENT 70 Str Robert Athyns the SON's | Jegering the Reco- 
VERY, 


Fourthly, If the Recovery was good, Then Whether the R- 1 
ENTRY of Dame Ann, under the ſecond Ejectment, aid avoid it. 


Firſt, As to the Order in which the two Deeds were cxccmed; Ea 
— in what manner they influence each other. &: 


It is found by the Verdict, That Sir R. A. the Father, being 
ſeiſed of the Eftate in queſtion and of ſeveral other Eſtates, on 


in Conſideration of a Marriage before that Time had with Dame 
Mary his then Wife, and of her releaſing a former Jointure made 


only; To the Uſe of Sir R. A. the Father for Life, ſans Waſte; | 
Remainder to the ſaid Dame Mary, for Life, for her Jointure ; 1 


By the 2d Indenture TN in the Order as they ſtand in : the 
Verdi) The Eſtate in queſtion is bargained and ſold by Sir Edward 


A. and Sir R. A. the Father, to Sir Edward Carterct and N | 
Lowe, for a Year, 


By the 2d Indenture, Sir Edward A. and Sir Robert A. the 


Father, in . of a Marriage before that Time had be- 
tween Sir R. A. the Father and Dame Mary his then Wife, and of. 


and of her Marriage Portion, and for a Proviſion to be made for 
Dame Mary, of a Jointure, releaſe the Eſtate in queſtion (inter 
alia) to Carteret and Lowe and their Heirs, To the Ute of Sir R. A. 
the Father for Life, ſans Waſte ; Remainder (except Timber) to 


Son 
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Son and the Heirs Male of his Body on the Body of Lands Carteret ; 
Reminder to the right Heirs of Sir R. A. the Father. (Theſe are 
all the Limitations in this Indenture, concerning the Eſtate in que- 


ſtion.) Sir R. A. the Father covenanted with Sir George Carteret 


(the Father of Lovis C.) That for the better ſecuring the Eſtate in 
queſtion to Sir Edward C. and Jobn Lowe and their Heirs, He and 
Dame Mary his Wife and Sir Edward Atkyns would levy a Fine to 
Carteret and Lowe and their Heirs, to the Uſes before declared. 


In Trinity Term 1669, a Fine with Proclamations was levied, of 
the Eſtate in queſtion (together with other Eſtates) by Sir Edward 


A. Sir R. A. the Father, and Dame Mary his then Wite, to Sir 
Edward Carteret and John Lowe. 


It is NoT found, which of the two Deeds was executed firſt ; 
(though it was a Matter of Fad ) So that the Priority of Execution 


muſt be determined * the Court, from Circumſtances and Pre- 
fumptions. 


The Order in which the TY Deeds Ranid in the Verdict, con- 


cludes Nothing, One way or the other: SINCE they are placed there, 


as they were given in Evidence. 


Then He 3 to compare the two Bebe and to reaſon 


upon them; and argued very elaborately, That either the little 


Deed was executed ar TE Zhe great Decd; Or that the little 
Deed was made with a View to control or correct the great Deed; 


Or that the great Deed, and the /ittle Deed, and the Fine, muſt be 


conſidered as One AssUkANCy, (though net as incorporated, and 
as one fingle A:) And in either Caſe, there is an End of the 
Leaſing Power, and alſo of the Jonturing Power. 


And He argued very ſtrenuouſly, That the Niue would cri 
guiſi both thoſe Powers ; becauſe they were Powers appendant and 


annexed to Sir R. A. the F ather” 8 Eitatc for Lite, and NOT collateral 
to his Eſtate. 


Second Point or Head Suppoſing the re Deed was ; laſ exc- 2d Point. 
cuted, Or that | it controls or corr recis the little Deed, Then 


Whether the Leaſing and Jointuring Powers were well Ex E- 


CUTED by Sir R, A. the Father, 


He choſe to ſay othing as to the Execution of the Yointuring 

Power; No Circumſtances attending the Execution of it, havin 

been laid before the Jury: But confined Himſelf to the ther, (the. *.2..2ce_the- 
Leaf: ing Power. * Note at the 


* End of the 
Reply, pa. _eequating for curtailing this Part of the Argument, 


N o. 
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Now this Leaſe is void, as againſt Law ; being made for no other 
Purpoſe than 70 reſtrain Sir R. A. the Son from ſufferins a Recovery. 
For that Reſtraint is againſt Law. 


1 The Power to ſuffer a Common Recovery, is a Privilege inſeparably 

0 ; incident to an Eſtate Tail: It is a Poteſtas alienandi, which is not 

8 reſtrained by the Statute de Donis; and has been fo conſidered ever 

in ſince Taltaram's Caſe. [12 E. 4. 14. 6. pl. 16.] And this Power 

118 eto ſuffer a Common Recovery” cannot be reſtrained by Condition, I 
0 Lim lation, Cuſtom, Recognigance, Statute, or Covenant. IJ 

111008 | 24 

bl 3 

Fa. That it cannot be reſtrained by Condition, PRs by Co. Litt. : 

5 | 223. 6. 224. 4. and Sonday's Caſe, 9 Rep. 128, I 
yl | 8 
„ That it cannot be reſtrained by Limitation, appears ; by Cro. Yac. 8 
0 | 696. Foy v. Hinde; ; and by Sonday's Caſe, and other Books, 5 
| „ 3 
4 That it cannot be reſtrained by Cuftom, appears by the Caſe of 3 
1 Tay lor and Shaw, in Carter 6 1 1 
14 | | Tl 
5 : That it pot be leon by Recopnizance, or by Statute, ap- ; 

„ | amy by Poole” D Caſe cited in Moore 810. 

it! 


That it cannot be ii by Covenant, appears by the Caſe of 
Collins V. Plummer, 1 Peere Wins. e 


That an ATTEMPT fo ſuffer a Common Recovery cannot be re- 
reſtrained, appears by Corbet's Caſe, in the 1 Rep. 83. Milamay's 
Cafe, in che 6 Rep. 49. And the Caſe of Fierce v. Hin, in 1 Ventr. 
321. 


And that a Concrozzay to ſuffer a Recovery cannot be reſtrain- 
ed, appears by Mary Fortington 8 Caſe, in the lo Rep. 35. 


— — — 
. RR ore on nu; 


* 


— an” 8 2 2 3 as wes 3 — - — — 6 7 
— > nn nn . TAI —— — 
— —— —— = F.. 2 — CIR. 
—2 


— 5 
” 


— 


so that the Queſtion is reduced to this, Whether that can be 
effected by a LEASE made purſuant to a Pager, which can not 
be attained by a Condition, Limitation, Cuſtom, Statute, Re- 
cognizance, or Covenant.“ 
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Sic hs Law has been thus careful to reſerve this incidental 
Privilege of ſuffering a Common Recovery, to a Tenant in Tail, 
Surely it will not permit this zew Experiment, equally deſtructive to 
that Privilege, to take Place. This is the fir/# Attempt of the Kind: 


"And it is a ſound Rule of Law, © That what never has been, ought 
not to be N 7 


2 . The 
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The Lr As; is alſo vaid, as being fraudulent : For it was made, 
to deprive Sir R. A. the Son, of the Profits of the Eſtate, and of an 
incidental Power over it. And the Fraud which made it void, was 
apparent, And as the Eſtates affected by the Leaſe, ſubfiſted be- 

tore the Leaſe was made, the Leaſe was fraudulent at Common Law. 


To prove the Leaſe to be fraudulent, He relied on Saile 126. 
The Caſe of White v. Bacon, H. 32 Elix. In a Formedon, the Tenant 
pleaded Non-tenure : On which, the Parties were at Iſſue. The 
Jury found *© That the Tenant made a Feoffment to ſeveral Per- 
« ſons, to their own proper Uſe, before the Writ purchaſed ; and 
„ that the Feoffees never took the Profits of the Land ; but that the 


“ Feoffor took them, until the Day of purchaſing the Writ.” And 


the Doubt was, Whether the Feoffment was fraudulent, as againſt 


the Demandant. And the Judgment of the Court was, That it 


« was fraudulent and void.” Now if the Feoffee's not taking the 
Profits, but the FEorFoR's taking them, was a Reaſon for adjudg- 
ing the Feoffment to be fraudulent againſt the Demandant in hat 
Caſe ; The Leflce's not taking the Profits, not paying the reſerved 
Rent, nor having the Leaſe in his Cuflody ; but the Lxss0R's con- 

TINUING #n Poſſeſſion and taking the Profits to the Day of his Death, 
ſeem in the preſent Cafe, to be full as cogent Reaſons for deter- 


mining this Leaſe to the Dacres to be fraudulent, een TE 


Mary and Sir R. A, the Son. 


If this Caſe mould be me by ſaying «. The Feoffinent 


therein mentioned was made void by 13 Elz. c. 5. made againſt 


„ fraudulent Grants; The Reply would be © That that Statute 
© was made in Affirmance of the Common Law ;”” as appears by 
_ Fwine's Caſe in the 3 Rep. 82. b. But He argued that the Leaſe was 


fraudulent not only at Common Law, but hkewiſe by the Statute. For 
the Marriage of Dame Mary with Sir R. A. the Father, and Dame 
Mary's Releaſing her former Jointure, were a valuable Conf. deration 


for the Eſtate limited to Dame Mary for Life: And the Marriage- 


Portion of Lovis Carteret was a valuable Conſideration, which ex- 


tended to the Limitation to Sir R. A. the Son and the Heirs Male 


of his Body by Louis Carteret. 


lere it hath been obſerved, That if the Leaſe had been called 
in queſtion whit it ſubſiſted, it could not have been avoided ; but 


would have been adjudged abſolute, for the Benefit of the Leſſees: 


And 2 Leon. 132. Moore and Savill and other Books were cited as 
Authorities to ſupport the Obſervation. 


Anſwer — The Objection to the Leaſe is, That it NEVER 


DI v ſup,” for the Reaſons which have been mentioned: And 


2 if 
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. iow kings 5 
Wi. if the Leaſe was void from the Beginning, tis a Contrad: tion, to 7 
Wo ſay © it ſhall be adjudged abſolute.” And the Authorities cited are, 3 
5 All, of Conditions ſubſequent to the Eſtate created at the ſave 4 
1 Time with the Condition. In which Caſes, there was no Objec- 3 
. tion to the Eſtate; (for the Eſtate was allowed to be well created: . I 
ki But the Objections were to the W aen th WICK - were Subſequent EE 
. to the Eſtate. 1 
. | It has been obſerved farther, © That the Eyes of the Court do 1 
. not pierce further than the Shell of a Conveyance ; not to the 1 
5 * Dejign of the Maker of it.” Here indeed One muſt be at a Loſs 1 
Wo 1 an Anſwer; for want of knowing what the Shell of a Conveyance 8 
5 is. But there is one Thing that appears upon this ſpecial Verdict, 3 
. | which very much favours, if it does not directly eſtabliſh what We 
5 have been contending for: And that is the Verdict which is found 
5 to have been obtained BY Sir R. A. the Son, againſt Dame Anm the 
5 Second Wife of Sir R. A. the Father; which Verdict is a Diſaf/- 


firmance of the Leaſing and Jointuring Powers; and could nat have 
been obtained, if thoſe Powers had ſub/iſted. 'Tis true, there is a 
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0 Deed found alſo in the ſpecial Verdict, which was made between s 
0 the Death of Sir R. A. the Father and the Bringing the Ejectment, E | 
b * The Inden- and to which Sir R. A. the Son is a Party; In * which Deed there 
'f tare T ripartite 5 i a Recital © That Sir R. A. the Son then claimed the Eſtate in 
0 dated 18ch ” 

|" May 17 10. ** queſtion, BY and UNDER the GREAT Deed: Which Deed was 

| V. fa. 0. not given in Evidence on the Trial of the Ejectment. But this 


Finding is a Matter of no Moment: For the little Deed was exe- 
cuted either before, or at the Time, or elſe ſubſequent to the Time 


. of executing the great Deed. If it was executed ſubſequent to the 
Execution of the great Deed, then the little Deed and Fine control 
5 | the great Deed, by extinguiſhing the Powers. If it was executed . 
. before or at the Time of executing the great Deed, then the two [| 
_ | Deeds and the Fine may be taken as One Aſſurance ; (J. Ante dz.) ba 
WM And in that Caſe, the little Deed corre&s the great One, by li- 5 
„ „ miting the Eſtate in queſtion, to Sir R. A. the Father, di iſcharged N 
i of the Powers. And in either Caſe it may be ſaid, with great , 
11 Truth, «That Sir R. A. the Son claimed under the REAL Deed.” 1 
1 However, ſuppoſing the Perſon who drew the Deed, had miſtaken 15 
"I the Law, and made a falſe Recital, ſurely a Mi. Nen Natter 5 
if of Law will not conclude a Court of Juſtice, And what Sir R. A. 
it the Son's ca97 Opinion upon the Matter was, will appear by the re- 
0 cent Purſuit of his Title againſt Dame Aun; for Sir R. A. the 


Father died in. February 1709: And in Trinity Term following Sir 
N. A. the Son brought his Ejectment againſt Dame Ann, who was 
then in Polſon of the Eſtate under the Jointuring Power. 


5 
e n 
Fn ped 


But it Na ta found, „ That afterwards Dame Ann bronght 
an Ejectment, and recovered the Eſtate, upon two Demiſes, one 
8 20 made = 
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« made by Herſelf and the other by the ſurviving Leſſee for Life;“ 
It hath, been inſiſted that Dame Ann covLD Nor have obtained 
that Verdi, UNLEss the Two Powers, or One of them at leaſt, had 
then exi/ted.. — | 5 


To which It may be anſwered, That it does not appear that the 
little Deed was PRODUCED in Evidence, upon the Trial of that 
Ejectment. Or perhaps the Jointuring Power only might then be in 
queſtion : Or there might have been other Reaſons for the Difference 
in Opinion. But however it might happen ſtill, That Verdict is 
not cencluſroe. . F 


Here, Mr. Knmeler argued that the Leaſe to the Dacres muſt 
have determined in 1711, upon the Death of Sir R. A. the Son, 
without Iſſue Male: And that the Leſſor of the Plaintiff was bar- 
red of his Remedy by this Action of Ejectinent, (being an Action 
grounded on an Entry;) becauſe it was not brought within 20 Years 
after his Title accrued ; and conſequently, his, Entry was not lawful, 
by 21 fac. 1. C. 16. Sd 4 8 W 


But theſe Parts of his Argument are omitted, for the Reaſon 
/ 


Third Point or Head. But ſuppoſing the Leafing and the Join- 3d eint. 
turing Powers did exiſti, and were well executed by Sir R. A. the 
Father; The Matter which falls next under Conſideration is, 

« Whether the Leaſe or Jointure made in Execution of the 'Pow- 

« ers, were an IMPEDIMENT to Sir R. A. the Son's Suffering the 

* Recovery.” 20 5 e | 55 4k 


The Point We ſhall endeavour to eſtabliſh, is That James Earle, 
the Perſon againſt whom the Writ of Entry was brought, was Te- 
nant of the Freebold when Judgment was given againſt him in the 
Common Recovery. And We ſhall begin with obſerving that the 
Jointure or the Leaſe could be no Impediment to Sir R. A. the 
Son's ſuffering the Recovery; Becauſe neither of the Leſſees or 
Dame Ann were in Poſſejion of the Eſtates, at the Time when Sir 
K. A. the Son made the Feoffment to the ſaid James Earle, | 
5 PO | DF ET | 5 . 4 5 4 CO 
F the Court ſhould be of Opinion, on the Authority of 2 An- oy, 

x | | Upon his firſt 
derſon 196. © That the Livery under the Letter of Attorney of Argument, 
* fobn Dacres, veſted the Freehold in his Co-Leſſees as well as in He had god 
* Himſelf; and not in himſelf only,” Then We inſiſt that the Livery ee * 
was vord, becauſe the Leſſees were in Poſſeſſion BV te DEED. For Bro. Abr. 

: e „„ | Title Feffe- 
ments de terres, pl. 67.) “ That no Freehold paſſed by the Livery, to any of the 3 Leſſees, except /ohn 
Dacres who executed the Letter of Attorney to take it:“ Which John dying in 1705, the Leaſe expired. 
then. But He did not now inſiſt upon this Point: But ſeemed, rather, to give it up. c 

— 2 = . 
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if Tenant for Life has a Power to make Leaſes for Livks and makes 
+ Leaſe for Life by Livery, the Livery is void; becauſe the Leaſe 
i takes Effet By the DED: For by Sealing the Deed. the Power is 
N executed. 2 Levins 149. Wis ſon and Garrett. 1 Ventris 291. The 
. zar] of Leiceſter's Caſe. And the Livery being void, the Leſſees 


were NEVER in PossEsS$10N:; For it is found by the Verdict, 
That the Leſſees or Either of them were never in Poſſeſſion other- 
5 1 wiſe than BY e LIVERY. 


If And as the Leaſe was no Impediment, ſo the Jointure could be 

* | none. For it is found © That Dame Ann being in Poſſeſſion by 

1 « Virtue of the Deed of Appointment, and claiming the Eſtate for 

|. *© her Life for her Jointure, an Ejectment was brought on the De- 

5 | * miſe of Sir R. A. the Son and J. Walker his Truſtee, againſt 

1 * Dame Ann and the Tenants. in Poſſeſſion, for the Recovery of 0 
i the Eſtate; and that there was a Verdict for the Plaintiff, and i: 
5 Judgment on it,” And *© That a Writ of Poſſeſſion was award- I- 
1 Jed; and that ſoon after the Judgment, and during the Life of © 
M Dame Arn, Sir R. A. the Son entered into, and was in Poſſeſſion : 
i of the Eſtates ; and that He continued in Poſſeſſion to the Day of 
= *..his Death.” By this, it appears that the Jointure and Poſſeſſion 

i 4 of Dame Am was KEMOvED out of the Way, 

"oi At can be no Objedion to the Legality of Sir R. A. the Son's 

"ml Pioſieſſion, © That the Judgment was not executed by a Writ of 

"i Peoſſeſſion:“ Since ſomething equivalent to it is found, viz. 

We That ſoon after the Judgment, Sir R. A. the Son entered into © | 
Fl | * and was in Poſſeſſion of the Eſtate,” And there is no Rule of | 
„ Law more uncontroverted, than * that a Recoveror may enter ww1th- 55 
is « cut a Writ of Execution. where the Demand is certain.” The 2 
. Demandant aſter Judgment in a Common Recovery, may enter, co 


take out Execution at his Election. Shelley's Caſe, 1 Rep. 106. 
Mary Pertington's Caſe, 10 Rep. 38. Conuſee may execute a Fine 
executory (which does not take Effect till Execution) by Entry. 
Bro. Tit. The Plaintiff may have a Rediſſciſin, on the Sta- 2 
tute of Merton, c. 3. (which gives it after a Recovery i in an Aſſize 
of Novel Diſe in nd Delivery of Seiſin by the Sheriff,) as well 
where He executes the Recovery by Entry, as where the Sheriff | 
delivers Seiſin to him. The Patron who recovers in Quare Impedit, 


ih | may preſent, without a Writ to the Biſhop. Hutton 66. Rudd v. 
hl Biſhop of Lincoln, And the Leſſor of the Plaintiff may enter, after 
40 t Recovery in Ejectment. 2 Sid. 156. Sir Robert the Son being thus 
WW - e n Poſſeſſion of the Eſtate ; and the Poſſeſſion which is found to 
__\_ have been in Dame Ann, having been removed; The Effect and 
4 Operation of the Feoffment, comes next in Order, to be con- 


ſidered. 
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But Mr. Knowler ſaid, He would, out of the Reſpect due to 


what came from the Court, take Notice of an * Intimation of one 
of their Lordſhips, expreſſing a Deſire to hear it argued hypothe- 
tically, ſuppoſing the leſs Deed to have been firſt Executed, and 
ſuppofing the Powers to have ſubſiſted and to have been well execu- 


* This had 
been intima- 
ted by One of 
the Judges, at 
the End of the 


ted, and conſequently that Sir R. A, the Son was only Tenant in cnc Argu- 
Tail in REMAINDER ; What would be the Eyed of the Entry gf em. 


ſuch Tenant in Tail in Remainder, under or in Conſequence of a 
Judgment in Ejectment. Us 5 


And He hoped, He ſaid, to make it appear beyond Controverſy, 


That Sir R. A. the Son, after his Entry in conſequence of the 


Judgment in Ejectment, became Tenant in Tail in Poss ESSION; 
1. e. became ſeiſed of an Eſtate Tail EXECUTED. 


The Gentlemen who have argued for the Leſſor of the Plaintiff, 


have called the Poſſeſſion of Sir R. A. the Son a naked Poſſeſſion. 
But He, to maintain h:s Poſition, would ſhew that the Ricur of 
Poſſeſſion was in Sir R. A. the Son, 


There is a ſound Diſtinction in Law, between a naked Poſſeſſion, 


and a Right of Poſſeſſion. A Diſſeiſor has only a naked Poſſeſſion : 
The Diiſſeiſee has the Right of Poſſeſſion ; For he may enter upon 


the Diſſeiſor. But when a Deſcent is caſt, the Right of Poſſeſſion 
is no longer in the Diſſeiſee; but is in the Heir of the Diſſeiſor: 


For the Diſſeiſee cannot enter upon the Poſſeſſion of the Heir. So 


that a Right of Poſſeſſion, and a Right of Entry, are convertible. 


A Judgment is an Act of Law: And wHILST if continues in 


Force, it deſtroys the Title of the Adverſe Party. A Judgment in 


Ejeftment, by which only the Poſſeſſion is recovered, not only deſtroys. 


the Right of Poſſeſſion which was in the adverſe Party; but G1vss 
a Right of Poſſeſſion to the Recoveror. And if the Judgment in 


Ejectment did not produce this Effect, the Leſſor of the Plaintift 


could not enter, or be intitled to the Writ of Habere facias Poſſeſſio- 


nem But his having a Right to enter and to ſue out that Writ, infers 


his Right to the Poſſeſſion. WIL SH the Judgment flands in poker, 
m removes an intervening Eſtate out of the Way: And during that 


Time, 'tis the ſame thing as 7f it had never exiſted. And the Reco- 


veror's Right to the Poſſeſſion will continue till the Judgment is re- 


verſed by Error, or falſified in another Action. Like the Caſe where 


the Tenant in Tail ſuffers an erroneous Recovery; ſo long as the 


Recovery remains in Force, it is a Bar to the Tail, and the Iſſue in 


Tail has no Right to the Eſtate Tail: For if the Tenant in Tail 


ſhould diſſeiſe the Recoveror, and die, the Iſſue would not be re- 


mitted ; becauſe he has but One Title to the Land, (which is the 


Aa e 


go 


Hilary Term 3o Geo. 2. 


Title by Deſcent ; ) And there muſt be two Titles in the 3 Per. 
ſon to make a Remitter, Co. Litt. 349. a. 


Now the Conſequence of this is, That the Right to the Poſſeſſion, 
and the Remainder in Tail, meeting in the same Perſon ; and that 


Perſon being Sir R. A. the Son; the Poſſeſſion and the Remainder 
in Tail UNITED, and Sir R. A. the Son became ſeiſed of an Eſtate 
Tail EXECUTED, or (in other Words) of an Eſtate Tail in Po/- 


 feflion. 


If the Nature of an Action of Ejectment, and the Conſequence 
reſulting from a Recovery in it, be conſidered, thi will appear in a 
clearer Light. 


An Ejectment is a poſſefſory Action; in which almoſt all Titles to 
Land are tried: Whether the Party's Title is, to an Eſtate in Fee, 
Fee Tail, for Life, or for Years, the Remedy i is by One and the 
ſame Action. In an Action of Ejectment, the Plaintiff recovers 
only the Poſſeſſion of the Land: And the Execution is, of the Poſ- 


ſeſſion only. But if the Leſſor of the Plaintiff recovers onLy 7he 


Poſſeſſicn of the Land, It may be aſked © How he becomes ſeiſed ac- 
© cording to bis Title.” To which it may be anſwered, That when a 


Perſon is in Poſſeſſion by Title, (as every Perſon is, who enters in 
Execution of a Judgment in Ejectment, becauſe the Law does no 


wrong,) the Poſſeſſion and Title unite. For it is a Rule of Law, 


* That when a Man, having a Title to an Eſtate, comes to the 


Poſſeſſion of it by lawful means, He ſhall be in Poſſeſſion ac cor 
© DING to his Title:“ As where the Title is to have a Fee, He be- 
comes ſeiſed in Fee; Where the Title is to have an Eſtate Tail, he 
becomes ſeiſed of an | Eſtate Tail; and ſa on; The Law caſting the 


Eſtate upon him according to IF Title. And were it not ſo, an 
Ejectment would be the moſt ineffectual Remedy for the Trial of 


Titles to Eſtates : And it would never anſwer the Purpoſe for which 


it was brought into Uſe, if (as the Counſel on the other Side would 
have it) the Leſſor of the Plaintiff had 720 more than a bare Poſſeſſion, 
7 after an Execution or Entry on a Judgment in Ejectment. But this 


is not all, For a great Abſuraity would follow, were it otherwiſe : 
A Man would have a rightful Poſſeſſion, with an 7mmediate Remain- 


der to H, in Tail; A Notion which never exiſted, till this Cale 
came to be debated, 


bat is it that converts an Eſtate Tail in Remainder into an Eſtate 


Tail executed, in any Caſe? Certainly, Nothing more or leſs than 


the PossESSION'S commg to the Remainder in Tail. For if there i 
3 for Life with Remainder to a third Perſon in Tail, Nothing 


comes to the Remainder-Man upon the Death of the Tenant ſor 
Life, but the Een For the Eſtate Tail was in him befere. | 


2 | And 


At 56, 5 4 3 bo 
: 4" T * 9 * ” 8 
* ne £8 4 7 an O 24 46 h 
LI e e P 14 : x 
. 3 e l Wop ROS < - 8 4 9 
— - * ” "IX 8 


* 4 _ - . 2 


Hilary Term 30 Geo. 1 


And wi the Eſtate Tail continued EXECUTED, Sir R. A. the 
Son made the Feoffment to James Earle: which diſcontinued the 
Tail, and veſted a defeaſible Fee in Him: And the Præcipe, upon 


Which the Common Recovery was ſuffered, being brought againſt 


him; and Sir R. A. the Son being a Party to the Common Recove- 


ry, as Vouchee; The Common Recovery, thus circumſtanced, bar- 


red the Eſtate Tail and the Remainders over, 


And though Dame Anh falſified the Recovery in Ejectment brought 


by Sir R. A. the Son, by the Judgment in the Ejectment afterwards 


brought by herſelf, Vet that Falſification had 0 other Effect upon 


the Eſtate, than to revive ER Right to the Poſſeſſion. Like the Caſe 


juſt now cited, of an erroneous Common Recovery ſuffered by the 


Tenant in Tail; where, if the Iſſue in Tail reverſes the Common 
Recovery by a Writ of Error, the Reverſal revives his Title to the 


Fftate Tail; and conſequently He is then Tenant in Tail, by Re- 
mitter. 80 that Dame Ann, by Means of the Recovery in the Eject- 
ment brought by herſelf, having the Right to the Poſſeſſion, became 
Tenant for Life aGAIN, in Poſſeſſion; with a Remainder IN FER 
thereupon expectant To he RECoveRoR in the Common Recovery, 
or to the Perſon to whoſe. uſe the Common ny was declared. 


That Eſtates may open and 2 or be 76 wp expand, AS 
Events happen, is not unuſual in our Law, If an Eſtate is limited 
to A. for Life; Remainder to his firſt and other Sons in Tail; Re- 
mainder to A. and the Heirs of his Body; 72¼ A. has Iſſue, He is 
ſeiſed of an Eſtate Tail executed: Upon the Birth of a Son, that Eſtate 
oßens, and lets in the Son; and A. thereupon becomes Tenant for 


Life, with Remainder to his Son in Tail. And this was Lew:s 


Boꝛole's Caſe, 11 Co. 80. So if Lands are limited to All the Chil- 


_ dren, either in Poſſeſſion, or Remainder ; Upon the Birth of the 
firſt Child, the whole Eſtate veſts in Him or Her : Upon the Birth 


of another Child, the Eſtate opens, and takes in hat Child; and 
opens in like manner on the Birth of every other Child. 1 Lad. 
Kaym. 3 10, 311. Earl 9. Suſſex v. TOs 2 Vern, 525. Cook v. 
Cooke: Wo po mos 


But the Reſolution of the Queſtion now under Conſideration f 


does not altogether depend on the Qu anTiTY of the Eſtate which 
Sir R. A. the Son had, at the Time when he made the Feoft- 
ment: It depends on the QUALITY of the CONVEY ANCE he made 


Up of 


All the Gelatin who Ries argued this Caſe on he * Side, 


have blended and confounded the SEVERAL OPERATIONS of DIF- 


FERENT CONVEYANCES; and have not conf: dered them With 
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erunt ; 
* the Perſon againſt whom the Writ was brought, was not Tenant 
of the Freehold, by Right, or by Wrong.” 
that a Fine and a Common Recovery are both void, for want r a 
Freehold: But it no where appears, notwithſtanding what has 


that Diſtin@ion and Preciſion that is neceſſiry for the Solution of the 
preſent Queſtion, If due Attention were given to the Operation of 
the ſeveral Conveyances which the Law has eſtabliſhed, the ſeem- 
ing Difticulties of this Part of the Caſe would be removed. 


ALL Conveyances OPERATE AS 4 FEOFFMENT, OR AS 4 GRANT, 


A FEOFFMENT operates on the Po uon; n any N to 
the Eſtate or Intereſt of the Feoffor: A GRAN T operates bn the 
Eſtate or Intereſt which the Grantor has in the Thing granted. 
But, to be more particular According to Lord Coke's Enumeration, 
a Man may purchaſe or convey Lands by Ter Manners of Convey- 
ance ; vis. by Feoffment, Grant, Fine, Common Recovery, Exchange, 


Releaſe, Confirmation, , Grant of Reverſion with Attornment, * 


and Sale, Will. 


To make a Feoffment good and valid, Nothing is wanting, but 
Poſſeſſion : And where the Feoffor has Poſſeſſion, though it be as 
BARE and NAKED as the Gentlemen would have it, yet a Frechold 


or Fee-Simple paſſes, by reaſon of the Livery. Poph. 39. Latt. 


9595, 599, 611, 698. Co. Litt. 366, b. 367. 1 


A Grant paſſes Nothing but what the Grantor may LAWFULLY 


grant. Popb. 39. Eur. 608. 


A Hine and Common Recovery are likened to a Feoffinent : For 
One is called a Feoffment of Record, and the other is ſaid to be in 


Nature of a Feoffment of Record. That which occaſions the Lile- 


neſs between a Feoffment Fine and Recovery, is, That they ALL 


PASS A FEE; THOUGH the Feoffor, Conuſor, or Tenant HAvr 
none. Co. Lit.. 9. 6. But, to give them this uniform Operation, 


the Conuſor in the Fi ine, and the Tenant to the Præcipe, muſt be 


ſeiſed of a Freehold; i. e. an Eſtate for Life, at leaſt : Otherwiſe, 


the Fine may be avoided, by the Plea of © Partes Fims nil habi.- 
and the Recovery, by the Plea of Non-tenure, i. e. That 


By this, it appears 


been urged, that an Eſlate in the Feoffor, is neceſſary, to ſup- 
port a FEOFFMENT. But it does appear, and I have a great Au- 
thority for it, that it is 0 Plea, in Avoidance of a Feoffment, to ſay 
© That the Feoffor has Nothing i in the Land, at the time of the 
« Fecffment ;”” becauſe the Land paſſes by the Livery : If the 
Operation of the Feoffment is queſtioned, the only Plea is © N'en- 
« feoffa pas; which puts in Iflue only the LIVE RX. This is the 
Opinion, and this is the Language of Littleton: 10 Ed. 4. 8, 9. 
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AlL OTHER Conveyances, as e Releaſe, Confirmation, 
Grant of Reverſion, Bargain and Sale, Will, paſs nothing but what 
the Grantor may LAWFULLY convey, WITHOUT Livery; 3 and, on 
that Account, are in the Nature of @ Grant. Litt. & 606, 609, 
60g, 610. Hardr. 410. Edwards v. Slater. It is the Operation of 
THESE Conveyances, that the Gentlemen, in the Courſe of their 
Argument, have APPLIED 70 4 FEOFFMENT : But with what Pro- 
priety, is ſubmitted to the Court, upon what is now diſcloſed. 
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But it has been ſaid, That ſuch a Feoffment as this, may be 
A « made by ANY Perſon i in PosS$ESSION ; and if eſtabliſhed, will in- 
3 « troduce a NEW Law in Me of minſer-Hall, CONTRARY Y0 all FOR- 
« MER Rules and Doctrines.) 
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To which Objection, The Anſwer is, © That it is moſt clear that 
« a Feoffment MAY be made by ANY Perſon in PossEss oN: For 
tis the Doctrine the Law teaches; and it has been the Language 
of the greateſt Profeſſors of it. Lord Coke, in his Comment on 
the 25th Chapter of W. 2. (which gives a Writ of Novel Diſſeiſin, 
where Tenant for Years aliens in Fee, by Feoffment,) grounds his 
Diſtinction between Caſes which are within the Act and Caſes 
which are not within the Act, on PossESss TIN ONLIV. For he ſays, 
* Though the Act ſpeaks of an Alienation by Feoffment, by a 
« Tenant for Years; Yet it extends to Tenant by Elegit, Statute- 
* Merchant, Statute-Staple, Tenant at Will, and Tenant at Suf- 
« ferance; BECAUSE All theſe have a Possksslox: But it is other- 
wife of a Bailiff; Fox he hath no PosskssloN at all.” This 
ſhews how greatly One of the Gentlemen is miſtaken, when He 
_ aſſerts * That a Conveyance of an Eſtate of Freehold, by a Tenant 
at Sufferance would be voip *: Since it appears by the Statute, and * r. ante, fe. 
by the Comment upon it, that a Feoffment by a Tenant at S. 
| © ferance (who has no more than a bare Poſſeſſion) will unque- 
* ſtionably paſs a Freehold.” And the Caſe of Butler v. Buck- 
manton, Cro. Fac. 169. proves no more than that the Releaſe of 
Tenant in Tall to a Tenant at Sufferance, is not good for want of 
a Privity between them. Beſides, a Releaſe, as has been already ob- 
ſerved, paſſes no n Eſtate chan the Releaſer can a Kawfully convey. 
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Lord Ch. Juſt. Holt lays it down as clear Law, in the Caſe of 9 
Hunt v. Burn, H. 1 Anne, That if Leſſee for Years makes a 
« Feoffment with Livery ; though the Leſſor be on the Land, 
** proteſting againſt it, yet the Land paſſes; becauſe the Leflee 
was intitled to the Pofſe/ton.” And Lord Ch. Juſt. Holt is 
ſupported in his Opinion, by the Caſe of Read and Morpeth v. Er- 
rington, Cro. Elix. 32 1. where the Queſtion was, © if a Feoffment 
* by Leſſee for 1285 the Leſſor * 8 upon che Land, was a good 
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« Feoffment: For it was pretended that his being upon the Land 
guarded the Land, ſo that no Feoffment could be made. But the 
Court was of Opinion that the Feoffment was good; © becauſe the 
*© Leflee had the ſole Right to the PossessioN ; and Livery ough 
ce always to be given to the Poſſeſſion.” 
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Notice has been already taken, that it is 20 Plea in Avoidance of a 
Feoffment, to ſay © that the Feoffor had Nothing in the Land at 
© the Time of the Feoffment.” Let Us here add the Form of Plea- 
ding a Feoffment, by Tenant for Life, and Tenant for Tears; Good 
1 being an infallible Teſt of the Law. If Feoffment in Fee 

is pleaded by Tenant in Fee, the Concluſion is That the Feoffee 
was by virtue thereof ſeiſed in Fee:“ And the ſame Concluſion is 
made on the Feoffment in Fee of the Tenant for Life and Tenant for 
Years, © that by Pretext thereof the Feoffee was ſeiſed in Fee.“ 
The Entry of Albany s Caſe in 1 Rep. 108. is a Proof of this. 


| It appears by Jenning's Caſe in the 1oth Rep. 43. That the 

. Feoffee of Leſſee for Years was a good Tenant to the Præcipe. 

| In the Caſe of Smith v. Parkburſt, or Dormer and Forteſcue, it was 
admitted that there coc] have been a good Tenant to the Precipe, 
: Mr. Juſt. Dormer had made a Feoffment. And the Queſtion in 


| | Sir William Pelham's Caſe, 1 Co. 14. b. is an Admiſſion © that the 
| © Feoftment of Leſſee for Years will paſs @ Freebold. = | 
. 5 $6 That Pol, n ONLY would ſupport a Feoffment, ” was the 


Doctrine at We/tminfter-Hall, in Elder Times. In Parking. (a Book 


| of no mean Authority,) Section 200. it is laid down as a Rule, 

| that wIT HOT Pcſe/jion, a Man cannot make Livery.” A Feoft- 

N ment by the Leſſee for Years, though the Leſſor be upon the Land, 

ö paſſes the Land: And the Reaſon for this is rendred in the Book; 

* becauſe the Leſſor had nothing to do with the PossEss rox.“ 

| It was the Law, when Lands were deviſable only by Cuſtom, MW 


that a Man might deviſe © That his Lands ſhovld be ſold by his I 


| «« Excecutors.” In which Cafe, the Lands deſcended, upon the 

| Death of the Teſtator, to his Heir at Law: And the Executors took 

| Eg no Intereſt by the Will. Babington, a learned Judge, in putting 
| this Caſe, and taking Notice of the Feoftment of the Executors, 

1 makes this Remark : © And ſo, ſays He, A Man may have a 

| e lawful Freehold, from a Perſon who had Nathing | in the Land; s 
| a Man may have Fire from. a Flint, which has no Fire in it.“ 

ö And Fe further illuſtrates his Concluſion, with the Inſtance, © that. 
: « a Woman ſhall recover her Dower (which is an Eſtate for Life) 

| * againſt a Guardian in Chivalry, who has no Freehold,” 9 H. 

6. 24. 4 
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doubtedly be good.“ 
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In ro H. 8. 10. It is mentioned as a Thing notorious, © That 
« thoſe who have no Freehold may convey a Freehold.” 
veyance which will paſs a Freehold from a Perſon who has none, 


muſt neceſſarily be a Feoffment : Since there is No OTHER Corveyance 
in the Law, which will produce the like Effect. 


Before the Statute of Utes, a Coftuy gut Us conveyed the Uſe 


" by Bargain and Sale; and afterwards levied a Fine to a Stranger. 
And the 


Bargain and Sale, the Uſe was in the Bargainee; And Nothing was 
in the Bargainor, or in the Stranger. It was argued that if this 
Fine was not good, great Inconvenience would follow: For that 
many Recoveries had been ſuffered againſt the Bargainor, after he 
had conveyed the Uſe. To this Fitzherbert replied, It 18: the 
* Folly of Purchaſors, that they do not take a FeoremenT from 


e the Cefty qui Uſe, before the Fine is levied : For Ir they do, the 


“FINE v, be GOOD. I, for my part, ſays He, will never purchaſe 
« any Land wiTHOUT raking a Feoffment ; 


« Poſſeſſion, when the Fine is levied : For then the Fine will un- 
20 


have an Eſtate o 


parted from the Uſe, and whilſt the Freehold and Inheritance of the 
Eſtate was in the Feoffees : So that it was the Feoffment of a Perſon 


The Con- 


Queſtion was, Whether the Fine was not void; as neither 
of the Parties had any thing in Uſe or in Poſſeſſion: For by the 


; 80 THAT I may be in 


The Posspss rod here ſpo- 
ken of, muſt be a Freehold at leaſt; becauſe Nothing /cſs than a 


Freehold will ſup 5 755 a Fine : For 7 neither Conuzor or Conuzee 

Freehold in Poſſaſon Remainder or Reverſion, at 
the Time of levying the Fine, the Fine is void. The FrorrMENT. 
here ſpoken of, is the Feoffment of a Ceftuy qui Uſe, after He had 


who had oNLY 4 BARE and NAKED Poſſeſſion (unaccompanied with 


RIGHT,) to a Stranger, 


( oſtuy qui Uſe. This was the Opinion, and this was the Practice 
of one of the greateſt Lawyers of the Age in which He lived: 


For it is faid that Fitzherbert and Baldwyn were the greateſt 


The Obſervations upon the Opinion * 
VFitæberbert, are, That if a Feoffment from the Ceſtuy qui Uſe 


after He had conveyed the Uſe, would have 
the LIKE Feoffment would have 


Lawyers of that Age. 


to a Stranger, 
made the Fine undoubtedly good ; 


made a good TENANT To THE PRπ IE: And for this 
Reaſon; 


would this great Judge have been ſurprized, to have heard the Ope- 


plain 


ration of a Conveyance which He relied on as the Bafis of his Titles 
to his Eſtates, doubted and debated ! This Caſe is an additional Au- 
Oy, * that the Feoffment of a Tenant at Sufferance will paſs a 


OE after the C 2 qui = had conveyed the Uſe by Bar- 


gain 


The Feoffment could not have been made 
good by the Statute of 1 R. 3. c. 1: becauſe, after the Bargain and 
Sale, the Uſe was in the Bargainee; and the Feoffor was no longer 


e becauſe the Feoffment P ASSHDP 4 FREEHoT D.“ How 


Hilary Term 30 Geo. 2. 


gain and Sale, He was no bager a . at Will, to "is Feoffees, 


It is likewiſe a Proof © That the Feoffment of a Deforceor, who 


« is a wrongful With-holder, paſſes a Fee.” For after the Bargain 


and Sale, the Ceſtuy qui Uſe had no Right to the Poſſeſſion ; but was a 
wrongful MWith- holder. Upon this, It is ſubmitted, Whether the 
Confirmation of this Doctrine, by the Judgment of the Court, will 


introduce a New Law into We eſtminſter- Hall, CONTRARY f all 


FORMER Rules and Doctrines; Or. whether it will not rather? R E- 


viv @ Doctrine almoſt worn out of Memory. It is ſo long ſince 


a Feoffment was in Common Uſe, that it is no wonder the Gentle- 


men ſhould think the Doctrine NEW; and that the PROPERTIES 


of a Fe off ment ſhould be ſo little known. 


But it has been ſaid © That the Feoffmnent of Tenant in Tail in 


Nemainder expeftant upon an Eſtate for Life, will NoT make a 


*© DisCONTINUANCE ; though the Feoffment was made with the 
«© Conſent of the Tenant for Life:“ And for this, the Caſe of Sui 
v. Heath, Carthew 109, 110, was cited. This muſt be admitted: 


Becauſe a Feoffment does not make a Diſcontinuance, unleſs the Te- 


nant in Tail is ſeiſed of the Eſtate Tail, in Poſſefion. But does this 
Caſe prove © That a Feoffment by a Remainder-Man with the 


*« Conſent of the Tenant for Life, is void ?”” Nothing leſs. The 


Queſtion, in the Caſe cited, Whether the Feoffment made a Di. 
* continuance,” admitted the Feoffment to be GooD : For the 
Doubt was upon the e of it. 


To put an Eud to the Queſtion, There is a Caſe, in which it 


was determined“ That the PFeoftment of him in Reverſion or Re- 


*© mainder, in the ABSENCE of the Tenant for Life, 1s a 600D 
% Feoffment.” It is in Dyer 340. The Caſe was That he in 


| Remainder in Fee enfeoffed a Stranger, in the Abſence of the 
Tenant for Life; who neither attorned, nor aſſented to the Feoti- 
ment, but occupied the Eſtate, during his Life: And it was holden 


to be @ GOOD Feoffment for the Fcc- ſimple. Where is the Dif- 


ference between this Caſe, and the preſent? In the Caſe before the 


Court, was not the Feoffment made by the Remainder-Man, in 


the Abſcice of Dame Ann, the Tenant for Life? Did ſhe ever at- 
torn, or aſſent? And did not She occupy the Eſtate, during her 


Life ? The only Difference that can be pretended between the two 


Caſes, is, that in One, the Remainder-Man was Tenant in Fee; in 


the other, Tenant in Tail. But will that make any Difference? 


Tis impoſſible it ſhould: Becauſe the Feoffment in both Caſes, 
took Effect by the Livery. 


It has been further ſaid, © That Sir R. A. the Son could not 


e convey a Freehold by a 7:ghtful Conveyance ; as by Fine, Re- 


„ leaſe, or Bargain and Sale: And if a not r by a rightful, he could 
« not do it by a wrong ful One,” 


Here 
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Here is a Diſtinction made, which was never met with. Accord- 
ing to their Notion of Inſtruments of Conveyance ; a Fine, Releaſe, 
and Bargain and Sale, are r/ghtful Conveyances : A Feoffment, a 
wrong ful One. Whereas it is moſt manifeſt, that ALI. CONVyances 
are, in themſelves EQUALLY r:gh?tful, and are to be made uſe of, 

according to the Nature of the Caſe to which they are applicable: 
And their being rightful, or wrongful, does not depend upon their 
Names or their Properties. That a Freehold will not paſs, by a 
Fine, Releaſe, or Bargain and Sale, from a Perſon who has ov 
a BARE and NAKED Poſſeſſion, (for that is the Subject We are now 
upon.) does not proceed from thoſe Conveyances being Ia ] Ones; 
but from the Nature of thoſe Conveyances ; whoſe Property 1t 18, 
to convey Nothing but what the Maker of them may lau. fully con- 
vey ; becauſe they operate as a GRAN T. Therefore, to infer from 
thence, © That a Freehold will not paſs by a FerorrMENT: wrt Bp 
Conveyance of a d:fferent Operation, and whoſe Property is to paſs a 
E Freehold and Fee, by Force of the LIVERY, is an inconcluſive Ar- 
. gument. | | 


r 


. * 
wmdt ::. 


Another Obſervation has been made, 80 That if the Law: con- 
ſiders that ſome Perſons have this Power, (to make a Feoffment,) 
« and others have not; the Law will never ſuffer that to be done 
© by Fraud, which cannot ” done RY regularly,” 


Anſwer. Every one who can GET INTO Posses$10N, has and 
ever had a POWER to make a Feeffment : And the Law makes no 
Diſtinction of Perſons. And whenever a Tenant in Jail in Re- 
nmainder has obtained the POSSESSION, (whether by Right, oR by 
Wrong,) and has done an Act, whilft in Poſſeſſion, to make a Tenant 
to the Præcipe, in order to ſuffer a Common Recovery; No In- 
ſtance can be produced, where ſuch Act Hap 1 been N fraudu- 


lent, unfair, or irre 8 
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It is very common, in Praftice; for Tenant for Life to fartender 
his Eſtate to the Remainder-Man i in Tail, conditionally; in order to 
give the Tenant in Tail in Remainder an Opportunity to bar the 

; Eſtate-Tail and the Remainders over: And though ſuch Surrender 
is a mere Contrivance between the Tenant for Life and the Remain- 


der-Man in Tail, yet no Common Recovery was ever avoided on 
that Account, 
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If Tenant in Tail in Remainder 4 the Tenant for Life, and 
during the Continuance of the Diſſeiſin ſuffers a Common Recovery; _ 
By their own Admiſſion, the Common Recovery is noT avoidable 
by reaſon of the Diſſeiſin. So, where Truſtees to preſerve contin- 
gent Remainders during the Life of a Tenant for Years, have con- 
veyed the Freehold, to make a Tenant to the 7-2crpe, in order to 
Cc: give 
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give the Remainder-Man in Tail an Opportunity of ſuffering a 
Recovery; there is no Inſtance of ſuch a Recovery being ef afide 
at Law, upon a ſuppoſed Praftice between the Tenant for Years, 


the Tivſtces, and the Remainder-Man in Tail. And if a Remain- 


der-Man in Tail, who comes 70 the Poſſeſſion by a wrong ful AF, or 
by Stratagem and Contrivance, may make a Tenant to the Precipe, 


in order to ſuffer a Recovery ; Surely, a Remainder-Man in Tail 


who comes to the Poſſeſſion by a lauful Act, may do the ſame. 


Where Tenant in Tail 7s Party to the Recovery as T enant or as 


Vouchee, Such Recovery is not in the Eye of the Law either frau- 
dulent or colluſive ; Becauſe THE Law has made the Eſtate Tail, 
and all the Remainders, and the Reverſion expectant on it, 8UB- 


JECT fo the PLEASURE of the Tenant in Tail, and given HIM 4 


RIGHT 70 BAR THEM ALL. F a Reverſioner expectant upon an 


Eſtate Tail could avoid a Recovery ſuffered by the Tenant in Tail, 
AS fraudulent, colluſirve, unfair, or irregular ; the Law would have 

deviſed ſome Means for avoiding it: And the Reaſon why there are 
No ſuch Means, is, becauſe a Reverſion expectant on an Eſtate Tail 


is of 10 Conſideration | in Law. A Reverſion expectant on an Eſtate 
Tail is 720 Aſets. The Reverſioner cannot FALSIFY a Common 
Recovery ſuffered by Tenant in Tail: Neither is Reſceit given by 
the Statute of W. 2. c. 3. to a Reverſioner on an Eſtate Tail, The 
Reaſon of all this is, becauſe the Eſtate Tail is an Inheritance which 


may continue for ever. There is no Proviſion by the Statutes of 


32 H. 8. c. 31. and 14 Eliz. c.8. to preſerve a Remainder or Re- 
verſion expectant on an Eſtate Tazl; as there is, when they are ex- 
pectant on an Eſtate for 1 and the Tenant for Life is only 
vouched. ek 


But Fermor' s Caſe, 3 Co. 78. has been obietied : As if PL, was 
no Difference between a Fine or Recovery by Tenant for Years, 


Tenant for Life, or a Copybolder, by Covin, to the Intent to bar the 


Reverſioner or the Lord, of his Inheritance ; and a Recovery ſuf- 


tered by Tenant in Tatl, to the Intent | to bar the F/late Tail and tbe 
| Reverſi Jon. 


It has been Matter of Surprize, to hear the Gentlemen men- 
tion the Statute of 14 G. 2. c. 20. Becauſe that Statute is made 


in Aid of Recoveries; and net to invalidate them; and more eſpe- 
_cially, as there is a Proviſo in the At, © That it ſhall not be con- 


cc 


ſtrued to prejudice or affect any Queſtion in Law, which may 


* ariſe upon Common Recoveries not remedied or intended to be 


s remedied by it: But all ſuch Common Recoveries are to remain 


F 9 


A 


and be of ſuch Force and Effect as they would have been, if the 
« Act had not been made.” Beſides, there is a Proviſo in the Act, 
# Tears,” 

The 


that no Common Recovery ſhall be called.) in n queſtion r 20 
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The Slbelpel Ard ent which the Gentlemen have oppoſed to 
the Doctrine which We have been endeavouring to ſupport, may be 
reduced to the Head of INconvENIENCE : And they have argued 
upon it, as if the Deciſion of the Queſtion depended on private 
Opinion, and not on the Law. But the Queſtion is not, “ . 
« INCONVENIENCE Will attend the Determination, either Wa 
But WI Ar 7s the Law.” The Inconvenience, (if there be 


One, ) ariſes from the NATURE and OPERATION of @ FEOFF- 


MENT ; and cannot be avoided, but by tang away that Convey- 
ance, or depriving it of an Operation which it has been allowed to 
have, by All the Sages of the Law. But to do his, is Nor in the 
PowER of a Court of Juſtice : Since no Maxim of the Common 


Law can be abrogated or abolifhed, but by a LEGISLATIVE Au- 
tbority. 


It was once thought to be a great Inconvenience, « that a De- 
te ſcent, 7mmediately after a Diſſeiſin, ſhould take away the ENTRY 
« of the Perſon difſeiſed,” At another Time, It was thought to 


be no ſmall One, © that the Son ſhould tfe þis Patrimony, becauſe 


* he happened to be born out of Time.” And till lately, an Heir 


might have been deprived of his "Family-Eftate, by the Warranty of 


an Anceſtor who was never in Poſſe N. ton of it. 


The . occaſioned by the Naim I have juſt now 
hinted at, were as great as that which is pretended to ariſe from the 
Feoffment of a Tenant in Tail in Remainder expectant upon an 


Eſtate for Life: And yet they continued through Ages of the Law, 


i the LEGISLATURE: took them away. "The Inconveniences 
which attended the Law in thoſe Inſtances were as univerſal as any 
that can be ſuggeſted to follow from the Doctrine We have been 


endeavouring to ſupport: And yet Courts of Juſtice r never e 


themſelves warranted to depart from the Law. 


Cant the Courts of Common Law kn determined « that a 


* Deſcent, after a recent Diſſeiſin, did not take away an Entry;“ 


without determining at the ſame time, That a Deſcent does Nor 


* take away an Entry?” Could they have determined that a Poſt- 
* humous Child /hould take, though the Eſtate which was the 


** Support of the Limitation to It, determined before It's Birth ;” 


without reſolving at the ſame time * that a contingent Remainder 
** ſhould take Effect, though it did not vEsST during the Continu- 
** ance or upon the Determination of the Eſtate created for its Sup- 

port?” Or could they have determined “ that an Heir ſhould 
take an Eſtate, notwithſlanding the Warranty of his collateral 
Anceſtor ;” without determining © That Collateral Warranties 


ec 


n did not bind ps And can the Court We in the preſent 
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Caſe, « That the Recovery is void; without adjudging © That 
* a Feoffinent has v the Operation, which it HAs HAD ever ſince 
* zt became a Common Aſſurance ?” 


When the Law is doubtful, it is allowable to draw an Argument 
from Inconvenience : But where the Law is clear and preciſe (as it 
is © That the Feoffment of a Perſon in Poſſeſſion, let him come 
«© to that Poſſeſſion bow he will, paſſes a Fee ;"') An Argument rom 
Tnconvenience is NOT adimiſſible; becaule 1 it tends to undermine and 


overthrow the Law, 


Much has been ſaid of Disspisix; and many critical Obſerva- 


tions have been made upon that Subject, in Order to ſhew that Sir 
R. A. the Son could not be a Diſſeiſor. All that needs be ſaid to 


them, is, That Sir R. A. the Son entered by Right ox by Wrong; 
(For there is no Medium: ) And * that He entred and took the 


e Profits, is admitted. Now IF He entred of his ow" Wrong, 


He was a Diſſe:for ; For He ouſted the Tenant tor Life: And if 
He was a Diſſeiſor, it is agreed there was a good Tenant to the Præ— 
cipe. Ir He entered by Right, then (for the Reaſons already offered) 
He had Power to make a Tenant to the Præcipe by his Feoffment. 


So that in ether Caſe, James Earle was a GouD Tenant to the 


 Pracipe, at the Time when Judgment was given in the Common 


4th Point. 


Recovery. And ſo He was warranted, He ſaid, to conclude, That 


the Recovery is good, and barred the Eſtate Tail limited to Sir 


R. A. the Son; And conſequently, the Remainder in Fee, which 


was limited to Sir R. A. the F ather, and * him deviſed to the Leſ- 
for of the Plaintiff, 


The! Fourth Point or Head —Suppoſing the Recovery to be good, 


Whether the Re-EnTRY of Dame Ann, under the Recovery and 


Judgment 1 in the ſecond Ejectment, did Avo1D it. 


The Gentleman who made this Queſtion, ſaid It ſeemed. to be 
* of conſiderable Weight.” Whether it be ſo or not, We ſhall ſee 


_ preſently. What He undertook to maintain, was“ That the Entry 


"8 


of Dame Ann after She had recovered in the ſecond Ejectment 


« REVESTED her Eſtate for Life and the Remainder in Fee, and 


put the Eſtate in the SAH Plight it was in before the Common 


the 7 oundation of his Argument. 


Mr. 2 here obſerved, how :nconfficnt this Aroument of 


the Gentleman was with his former. The Direction and Force of 
his Argument under the laſt Head was to ſhew "x That Sir R. A. the 


3 | —ů 7 < don 


Recovery was ſuffered.“ And to make this out, He compared 
the Entry of Dame Ann to the Regreſs of the Difſeiſee, which 
avoids all intermediate Acts by Relation; and made that Inſtance 
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in Robert Atkyns, the Nephew and Heir of Sir R. A. the Son. A 
the Intereſt that She could derive to herſelf by Force of the Judg- 
ment in the ſecond Ejectment, was an Eſtate for LIE: For She 
could recover no otherwiſe than according to her Title, And there- 
fore Dame Ann's Entry under that Judgment could have no other Ef- 
elt than to diminiſh and leſſen the Intereſt of Robert Athyns, by ta- 
king out of it an Eſtate for ER Life. This will appear by ſome 
Inſtances which ſhall be mentioned. Tenant for Life ſurrenders his 
Eſtate to the next Remainder-Man in Tail, conditionally; to enable 
the Remainder-Man to ſuffer a Common Recovery: A Recovery 
is ſuffered; And, the Condition being broken, the Tenant for Life 
re-enters ; The Re. Entry of the Tenant for Life will not avoid the 
Recovery, and revive the Eſtates that were barred by it. This ap- 
pears by every Day's Experience, One of the Gentlemen ſeemed 
to admit the Law to be fo; and accounted for it, by ſaying, “ It 
is becauſe the Tenant to the Præcipe was made by Force of a 
e rightful Eſtate.” But hat is not the Reaſon. The true Reaſon 
1s (what has been already mentioned) “ That oxLY Part of the 
Eſtate is defeated by the Entry of the Tenant for Life ; and nt 
the xNTIRE Eſtate. A Tenant for Years, or by Elegit, can avoid 
or falſify a Recovery, during their particular Eſtates only, A Wife 
can avoid a Recovery ſuffered by her Huſband alone, as to her Title 
of Dmoer only, and no further. Remainder-Man in Tail, expec- 
tant on an Eſtate for Life, diſſciſed the Tenant for Life, and levied 
a Fine with Proclamations; The Tenant for Life caters on the 
Conuſee : And it was determined e that notwithſtanding the Re- 
e greſs of the Tenant for Life, the Reverſion remained in the Co- 
nuſee, not defeated. And this was the Caſe of Okes ex dim. Lord 
Sturton; which is cited in Popham 65, 60. Leſſor diſſeiſes his 
Leſſee for Life, and makes a Leaſe Po: Life to another ; The firſt 
Leſſee re-enters: He leaves the 1 on in the ſecond Leſſee for 


D d 2 Life; 


ch gon 8 by Title, OP could not 22 be a Diſſeiſor. The bi 

Drift of 7015 Argument is to prove him to have been a Diſſeiſor. bi 

This ſhews how difficult it is to be conſiſtent, when a Perſon 1 
* would reconcile Matters not ſupportable. i 
Y The Queſtion is, not to be determined by the Rule or Inſtance | 
which the Gentleman has applied to it; but upon this Diſtinction, 1 
5 « Where the entire Eſtate is defeated, „ and © Where oN LV Part 1 
. « of the Eſtate is defeated, by One who has a prior Title.” The * 
KB Caſe which the Gentleman puts, falls under the % Member of 9 
3 the Diſtinction: The preſent Caſe falls under the ſecond Member q 
8 of it. „ 
= The ſubſiſting Eſtate, at the Time when Dame Ann entered | 
H under the judgment in the ſecond Ejectment, was an Eſtate in Fee i 
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102 Hilary Term 30 Geo! 2 
Life; who ſhall have the Rent reſerved on the firſt Leaſe: Earl of 
Glouceſter” s Caſe, cited in Sir Moyle Finch's Caſe. More. Proofs 
might be brought, to confirm this Part of the Argument: But in fo 
plain a Caſe, theſe may ſuffice. And with them We may con- 
clude, That the Re-Entry of Dame Ann, under the Recovery and 
Judgment in the ſecond Ejectment, did xo avoid the Common 
Recovery ſuffered by Sir Robert Atkyns the Son. 


And let it be obſerved chat the Arguments made Uſe of, bans 
not been drawn from General Reaſons and Reflections; but have 


been ſuggeſted from AUTHORITIES, and from the EXPERIENCE 
AND PRACTICE of Learned Men. 


| Upon the Whole, He prayed Judgment for the Defendants. 
In Reply—lIt was urged on Part of the Plaintiff— 


iſt Point. 1 As to the great and little Deeds That tha little Deed did 
not revoke the greater One, or deſiroy the Powers thereby given. 
Which was ſupported chiefly by Arguments drawn from the Deeds 
themſelves, 


2d Point. As to the * Leaſe to the Dacres being FI TRE (WV. ante 8 5. ) 


i 1 - a The Caſe in Savile 126. is not like the preſent : For here were ex- 
1Ke M1On 


as to the Ar- | 
gument con. in that Caſe, for making the Feoffment, 


cerning the 


Validity and Determination of the Leaſe to the Dacres, as in the adverſe Argument See the Notes 1 „ 


291. 
3 Point, As to the Recovery — The Authorities are not ad idem: 


Nor as to the Feoffment, For this is a F1CTITIOUS Poſſeſſimn, 


and in Nubibus : Nor an actual Poſſeſſion. No Freehold is reco- 


vered in Ejectment. So that Sir R. A. the Son was not Tenant in 
Tail in PossEsslox, for want of the Freehold, And without being 
Tenant of the Freehold, the Recovery could not be valid. Mr. 


Knowler admits © That the Poſſeſſion of the Bailiff would not do.“ 


V. ante 93.) And ſurely, this Caſe is ſtronger than that of Bailiff, 


As to Cre. Fac. 169. the Caſe of Butler v. Durban. (0. arte 
N & 93.) The Poffeſion of the Tenant at Sufferance was con 
ſidered as uo Poſſeſſion at all, in that Caſe. Therefore We may adn: 
all Mr. Knowler's Caſes : Becauſe they do not come up to the beg. 
ſent Caſe of 8 Sir R. A. the Son $ Poſſeſſion, | Conſequently, T The 
| . Remaindet 


preſs legal Motives for making the Leaſe; . whereas there Were none, 


As to F was not neceſſuy: A And therefore void. 1 Ventr. 
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Remainder is not W of any thing done under this nugatory 
Poſſction. 


Than Ann was Tenant of the Freehold : And without difleifing 
Her, there could be no Tenant to the Præcipe, who would be Te 
nant: of the - Freehold. Sir R. A. the Son did not enter as a Diſ- 


ſeiſor; but as having a Title. And he had a Title under the Judg- 


ment, to enter. And the Eſtate which paſſed by the Feoffment, 
was according to his Right. 2 Ro. Abr. 5. Co. Lit. 52. 6. And 
the Warranty extended only to the Fictitious Title in Ejectment. 


The Poſſeſſion only was transferred to Him; not the Freehold: And 


this was a mere naked Poſſeſſion; an a Poſſeſſion. Cart bet 


110. proves that the Remainders were not diſcontinued for want of 


a Tenant to the Freehold. Dame Ann was neyer out of Poſſeſſion 
of the Freebold. 


$o that the Eſtate which Sir Robert 1 bs his four upon 


Dame Ann could not be an Eſtate Tail in Paſſeſſion; becauſe there 


was à prior rightful Eſtate for Life in aNoTHER Perſon. Therefore 
it muſt be an Eſtate Tail in REMAINDER. = 


WM Þ aſked, « Men He fr began to hold \ over unlawfully Y 
The anſwer is—From his firf Entry. 


His Exrar was not wrong ful: Therefore He cannot be confi- 
dered as a Diſſeiſor. But He HELD OVER, unlawful 65 'Tis like a 
Tenant by Sufferance ; or a Man who enters upon the King, (who 


cannot be put out of Poſſeſſion;) or a Man after the Death of his 


Wife, &c. And it is not eaſy to apprehend the Diſtinction between 
entering under the Ejectment;“ and entering in purſuance of the 


Ejectment. Conſequently, his was a mere e naked Poſſe/fion : And 
the Freehold remained, undiſturbed 1 in Dame Aun. 


As to the Fraud and Colluſion of Suffering a Recovery—There 


is ſurely ſuch an Inſufficiency, of Eſtate in a Tenant in Tail in Re- 
mainder, that He cannot ſuffer a Common Recovery. And ſurely 


the Court will not permit a Perſon who cannot be a Tenant to the 


Pracipe Himſelf, to MAKE a Tenant to the Præcipe. And they 
ſtrongly urged the vaſt Inconvenience that muſt attend this Doctrine 


now advanced, That a Tenant in Tail in Remainder only, who 


can obtain a mere naked Poſſeſſion, may legally ſuffer a Recovery 
e and bar the Jubſequent | Remainders.“ 


R 


Fourth Point.— As to the Re: Ex of Lady . ee verdict 4th Point. 


did nothing: It is the Entry that CE It Pn if HER fate; 
which was an Eſtate for Life : Whereas Sir R. A. the Son's. Entry 


under his Verdict only operated to give him a naked Poſſeſſion ; He 
having 
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for the Rea- in Tail in Poſſeſſion. 


8 


— . —— 


having no Right to an Eſtate Tail I Pere And He could 
not be Tenant in Tail in Poſſeſſiun, to One Purpoſe; and in Re- 
mainder, to Another, Then Her Re-Entry left him Tenant in Tail 
in Remainder, as it found Him. 


In the Caſe in 2 Ro. Abr. 421. Title Remitter, Letter i. pl. 1. 
The Wife entered under an Act of Parliament, which remitted Her, 


5th 2 ah Point, (as to the Remedy.) The Plaintiff is“ No barred of 
tet Entry, by the Statute of Limitations 21 J. 1. c. 16, For the 


this Argument 
is omitted; Recoverec was not intitled to ſuffer a Recovery ; ; Not being Tenant 


ſons given in | 
the ſubſequent | 5 3 

Note. As to Dame Annes Recovery in the Ejectment brought by Miles 

The Demiſe was laid ſo far back as to over-reach the whole Term 

which Sir R. A. the Son had recovered: It was laid ſo far back as 

to 5 Days after the Death of Sir R. A. the Father. And Her Eſtate 

had never been diſcontinued ; nor her Right of Entry taken away, 

So that Sir Robert the Son was never Tenant in Tail in Poſſeſſion. 

The Leſſor of the Plaintiff could not therefore enter till the Jointure 

of Dame Ann was at an End, and her Life-Eſtate determined. 

Neither could He enter, fo long as the Leaſe fo the DacRes was in 

being: Which did not expire fill the Death of Thomas Dacres, 


the Surviving Leſſee, on 23d July 17 52. 


Note The laſt of the four Arguments of this Caſe was intend- 
ed chiefly for the Information of Lord Re who had not 
heard any of the former. 


7 1 


Before it came on, his Lordſhip l read the Caſe, and ſeen 
Notes of all the former Arguments, ) ſent for the Counſel and 
Agents on both Sides; and told them that a Point occurred to Him, 
which did not ſeem to have been particularly attended to in draw- 
ing up the ſpecial Verdict, and which He obſerved had been very 3 
little gone into in any of the former Arguments; That it ſeemed to I 
Him material; And therefore He wiſhed to have it ſpoken to: And I 
He choſe to apprize them of it before-hand, to avoid further Ex- 
pence and Delay to the Parties ; becauſe if He ſhould defer men- 
tioning it, till after He had heard them in Court, and if they ſhould | 
omit going fully into that Point in their Argument, and His Lord- 

| ſhip ſhould continue to think it material, it muſt occaſion a new 
Argument. 
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The Point was, © Whether, ſuppoſs ing the Recovery to be bad, ye! 
ce the Plaintiff's EJECTMENT was not barred by the Statute of 
« Limitations.” 


r 3 | | That 


N 
n — -+ — « 
* 7 


= 1 & A 
* . 
© 299% FX. rnfs 8 
r 
— nd - a 


_ Hilary * Term 50 Geo. 2 105 


1 8 - 
ene en Rr 
> orb — 

> — 5 5 Y 


| 


4 
N 
LS 


'That 8 He ſaid, upon many Conſiderations, which He 
deſired them to think of: As, firſt, Whether the Leaſe was made 
purſuant to the Power, or, (in other Words,) Whether the Leaſe 
I was void, as not being made purſuant to the Power ; (2dly) Whe- 
ther it was not determined, upon the Extinction of the Eflate Tail 
in 1711; (3dly) Whether, as this Special Verdict was found, an 
Objection from the Statute of Limitations was now open to be made. 


And He mentioned lore Caſes to them, which he deſired them to 
b look into. | 
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1 Accordingly, upon this laſt Argument the Gaid 4 Queſtion was 

E very fully diſcuſſed, on both Sides: But, to avoid Prolixity, I have 

I omitted to report theſe Arguments of the Counſel; becauſe every 

1 thing material upon * this Point will appear from the following ; They fell 
I unanimous Reſolution of the Court, given by Lord . n 


Z ante, . 83. 
Þ "Fd Mansfield now delivered the Reſolution of the Court; (Ha- in the . WU”: 


ving firſt ſtated the Caſe and Special Verdict.) 8 d 0 Phe 
Sir Robert Athyns the Son being dead without Ine Male, the 
Reverſion in Fee, deviſed to the Leſſor of the Plaintiff, is come 
. into Poſſeſſion: And conſequently, he muſt be intitled to Jude ment 
in this Ejectment; unleſs the Defendant can ſet up a Ea to his 
R1GHT, or to his REMEDY by an nen, 


They ſet op. a Bar to Bore: 


In Bar of his RIGHT, they inſiſt upon the Common Recovery ſuf- 
fered in Hilary Term 9 Aun. A. D. 1710. In Bar of his REY, 
1 they: inſiſt upon the Statute of Limitalions. 8 
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3 The Common Recovery, if duly ſuffered, certainly ee the 
Ric of the Leſſor of the Plaintiff, The Statute of Lanntations, 
f his Title of Entry accrued above 20 Years before the 15th of 


f = December 1752, has — taken 2 the REemevy BY E TEST = 
; 1 MENT, 


1 The Merits 0 muſt depend upon two General Queſtions. 
V 3 Iſt, Whether the ſaid Common Recovery was duly ſuffered. 
4 2d, Whether this Ejeliment i is barred by the Statute of Limita- 


et  7ions, 


As to the firſt, The Objection 3 18, That there Was not a good Fir General 
Tenant to the Pracipe : For Lady Atkyns, the Widow of Sir Robert — 
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irt executed.“ 
both conſiſtent. 

ecuted by different Inſtruments, to anſwer different Purpoſes, and 


the Father, had an Eſtate for Life in the Premiſſes; and did not 
join, by Surrender or otherwiſe, in any Conveyance ol the F rechold 
to James Earle, the Tenant againſt whom the Præcipe was brought, 
(There 1s no Occaſion to entangle this Part of the Caſe with the 
Demiſe to the 3 Dacres.) 


The Defendants contend that there was a good Tenant to the 
Precipe, upon two Grounds ; (1ſt) Becauſe Lady Atkyns had no 
Eſtate for Life; and ſo Sir Nobert the Son, was Tenant in Tail in 
Poſſeſion; (2dly) Suppoſe She had an Eſtate for Lite, yet Earle 


Was a 9254 Tenant to the Præcipe, by Diſſeiſin: Which they en- 
deavour to prove two Ways, v/z. 1ft, That Sir Robert Atkyns, by 
his Entry, was Himſelf a Diſſeiſor, and by his Feoffment the 17th 
of January 1710, conveyed the Freehold he had acquired by Dif. 


ſeiſin, to James Earle; and 2dly, Suppoſe Sir Robert the Son was 
not a Diſſeiſor, yet his ſaid Feoffment was a e u, and made 
James Earle a good Tenant of the Freehold by Diſſeiſin. 


As to the firſt Ground, e That Lady Arhyns had no Ehtate for 


« Life, — The whole Argument depends upon this Propoſition, 


That the Leſſer Deed was executed after the Greater Deed ; and 


<* conſequently, the Power to Sir Robert Atkyns the Father, to make 
* a Jointure, was extinguiſhed by the Fine levied in Trinity Term 
But the Jury have not found the Fact, “ which was 

Both Deeds bear the ſame Date. They are 
They are both manifeſtly but one Agreement, ex- 


to ſuit (probably) the Convenience of one Party, h was intereſted 


only in a {mall Part of the Tranſaction. 


The Fine levied in Trinity Term 1669 purſued both Deeds, 


and comprizes all the Premiſſes in the Greater Deed, by which the 


Powers were created. 
It never could be the Intent, to revoke theſe Powers, at the 


Inſtant they were created ; by the leſſer Deed, which makes no 
Mention of them; 


Sir Robert Atkyns, who ſurvived the Tranſaction above 30 Years, 


has ſhewn by many Acts, that he underſtood the Powers to be 


well created and ſubſiſting. 


If it was neceſſary, We ought to preſume the lefſer Deed firſt 
executed, to ſupport the clear Intent of Parties, in a Family Settle- 


ment made for valuable Conſideration: For it is impoſſible to ſup- 


4 | pole, 


: or by a Fine levied, agreeable to the er 
Deed, in which they are contained. 
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poſe, they a0 really mean to 50 or extinguiſh theſe Powers, 
and take this way of doing it. But, in this Caſe, there is no Room 
for Preſumption: The internal Evidence of the thing itſelf, ſpeaks 
them to be one Tranſaction ; and the ſame, to all Intents and Pur- 
poies, as if expreſſed in one Inſtrument: 
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As the Jointreſs clearly had an Eſtate for Life, the next Ground 
is © That James Earle was a good Tenant to the Præcipe, by Oy : 
* 


he better to judge of this Queſtion, It may be proper to try to 
find out What the / Law meant by a Diiſſeiſin which conſtituted 
the Tenant of the Frechold, in reſpect of every Demandant ſuing 
out a Præcipe; although the Owner's Entry was not taken away: 
(For where the Right of Poſſeſſion was acquired, and the Owner put 


to his real Action; there without doubt the Poſſeſſor had got the 
Freehold, though by Wrong.) 
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All the Law concerning Dideifins, which is any way applicable 4 
to the preſent Inquiry, exiſted, and was in Uſe and Practice, before 
the Aſſize of Novel Diſſeiſin. The Aſize was introduced, (proba- 
| bly from the Uſage of Normandy, for the Grand Couſtumier treats 
of Aſſizes,) in or before the Reign of Henry the 2d. Glanville, who 
wrote in that Reign, calls the Great Aſſize a "Benefit Clementiam Prin- 
cipis, de Confilio Procerum, Populis indultam :” And the * Myrrour * C. 2. 525. 


fo. 93. ſays * Glanville introduced it.“ = ee” Fr 164 


Seifin is a technical Term, to denote the Completion of that 
_ Inveſtiture, by which the Tenant was admitted into the Tenure; 
and without which, no Freehold could be conſtituted or paſs. Sei 
endum eft Feudum, | ne Inveſtitura, nullo modo conſtitui poſſe. Feud. 
Lib. 1. Tit. 5. Lib. 2. Tit. 1, e Lib. 2. Tit. 2. 
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Drsst18IN herein muſt mean ſome Way or other turning the 
Tenant out of his Tenure, and zſurping his Place and Feudal Re- 
lation, At the Time 1 ſpeak of, No Tenant could alien without 
Licence of the Lord. When the Lord conſented, the only Form of 
Conveyance, was by Feoffment publicly made, coram paribus Curiæ, 
with the Lord's Concurrence. Homage, or Fealty, was ſolemnly 
tworn ; And Suit of Court and Services were frequently done. 
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The Freeholder repreſented the whole Fee, did the Duty to the 
Lord, and defended the whole Fee againſt Strangers. 


The Freehold never could be in Abeyance ; becauſe the Lord muſt 
never be at a Loſs to know upon whom to call, as his Tenant ; 
nor a Stranger, at a Lofs to know. againft whom to bring his Præ- 


cipe. 
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cipe. From the Neceſſity of there being always a v:/:ble Tenant 
of the Freehold, and the Notoriety «obo acted, and did Suit and 
Service as ſuch, many Privileges were allowed to innocent Perſons 


deriving Title from the Freeholder de facto. 


If the Diſſerſor died; after one Year's Nonclaim, the Deſcent to 
his Heir gave him the Right of Poſſeſſion, and took away the true 
Owner's Entry. The Stat. of 32 H. 8. c. 33. requires 5 Years Non- 
claim. The Feoffee of a Diſſeiſor acquired Title of Poſſeſſion, at 
the Time I ſpeak of, by one Year's Non-claim. The Deſcent to 
bis Heir remains privileged as it was at Common Law: For the 
32 H. 8. c. 33. extends not to any Feoftee of the Diſſeiſor, imme- 
diate or mediate. Co. Lit. 2 56. a. The Feoffee of a Diſſeiſor was 
favoured; becauſe he came innocently into the Tenure, by a ſolemn 
and public Inveſtiture, with the Lord's Concurrence. 5 


is E. i. But the Statute * “ Qi Emptores Terrarum,“ (which took 
| away Subinfeudations, and gave free Liberty of Alienation to the 
V Introduc- "Tenants of Subjects, and to thoſe who held of the King, as of an 
: Ls Honor or Manor ;) and other Statutes which extended the Power of 
wwe, fil.1g3 Alienation to the King's Tenants in Caprte ; The frequent Releaſes 
to 157. of Feudal Services; The Statutes of Uſes, and of Wills; and, at 
V. 12 C. 2. Jaſt, the total + Abolition of all military Tenures ; have left us 
138 little but the Names of Feoffment, Seiſin, Tenure, and Freebolder ; 
without any preciſe Knowledge of the thing originally ſignified by 
theſe Sounds: The Idea modern Times annex to Freehold, or Free- 

holder, is taken merely from the Duration of the Eſtate. 


2 Copybolas, and the cuſſomary Freebolds in the North, retain faint 
Traces in Imitation of the old Syſtem of Feudal Tenures. It is 
obvious how a Man may viſibly be the Copyholder, or cuſtomary 
Freeholder de fa&o, in Prejudice of the rightful Tenant. It is ob- 

vious too, that Uſurping ſuch Copyhold or cuſtomary Tenure, is a 
different Fact, from a naked Poſſeſſion, or Occupation of the Land. 


But, whoever will look into the Practice of other Countries, 
where Tenures ſubſiſt with all the Solemnities of Feoffments and 
Seiſins, upon every Change of a Tenant by Deſcent or Alienation, 
and upon every Uſurpation of the Real Right; will eafily compre- 
hend, that at the time I ſpeak of, It might be as notorious who was 
the Feudal Tenant de facto, as who is now de facto Incumbent of a 
Living, or Mayor of a Corporation. | 


 Dissx1s1N was a complicated Fact, and differed from Diſpoſſc/- 

Ing. The Freeholder by Diſſetfin, differed from a Poſſeſſor by Wrong. 

V. Lib. 4. Braclon || c. 2. De Aſiſa Nove Diſſeyſinæ, fo. 160, puts many Caſes 
of Poſſeſſion wrongfully taken, which he calls Intru/ion ; rn 
„ there 
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„e ad Vitam, vel ad Terminum Annorum, vel nomine cuſtodiæ, vel 


aliquo alio modo; ALIUM feeffaverit, in PRAEJUDICIUM VERI 


"<> 


0 


— * 
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P 


there is no Diſſeiſin: *© Poſſeſſio quæ nuda eſt omnino, & fine 
« aliquo Yeftimenta ; que dicitur Intruſio,” Veſtimento is Seiſin, 


Inveſtiture ; (from whence, the Saxon Term Veſt;) a Metaphor, the 


Feudiſts took from Clothing : By which, they meant to- intimate, 


« that the naked Poſſeſſion was clothed with the Salemnities of the Feudal 


e Tenure.” A particular Tenant, according to. Feudal Notions, 
was in as of the Sen of the Fee, of which his Eſtate was a Part. 


If he aliened the Fee, (which he could only do by folemn Feoff- 


ment, with the Concurrence of the Lord of whom the Fee was 
held,) He forfeited his particular Eſtate, for having betrayed his 


Seiſin with which he was intruſted : But on account of the Privity 


and Confidence between him and the Reverſioner ; and the notorrons 
Solemnity of the Act of Inveſtiture, His Feoffment D1ssE1s8ED the 
Reverfioner, e 1 


Bructon who wrote in the Reign of Hen. 3. (before Tenants could 


alien without Licence,) mentions the Diſſciſin in this Caſe, as a 
neceſſary Conſequence, and as a thing which cad not peſibiy be other- 


wiſe ; c. 3. De Aſiſa Noye Diſſeyſme, 161. b.“ Item facit quis Diſ- 


ee 


ſeyſinam, cam Quits in Scyſina fuerit ut de libero Tenemento & 
cc 


Domini, & fecerit ALTERI liberum Tenementum; CUM DUO 
cc 


cc 


cc 


Place. 


80 late as the 32d of Eliæ. in the Caſe of Matheſon v. Trot, 
1 Leon. 209, The Diſtinction upon which the Judgment turns is 


That Henry Denny gained @ wrong ful Poſſeſſion in Fee; but did 


* net gain any SEISIN ; ſo no Diſſeiſor : Therefore the Deſcent to 
* his Heir is not privileged.” „FF . 


No- Body can diſſiſe the King; neither can any One be difſeifed | 
to the Ule of the King. The King may be wrongfully p sed: 


But the Intruder's injurious Poſſeſſion is /ine aliguo Veſttmento, and 
called Intruſion. The King cannot be made a Diſſeiſor; not be- 


cauſe it is wrong; (for He may, in Fact, with-hold the Poſſeſſion 


of Land from a Subject contrary to Right :) But the Reaſon ſeems, 
according to the Feudal Syſtem, to be this; A Subject never could 


ſtand in the King's Sein or Tenure ; and the King never could be 


in the Seiſin, Tenure, or Feudal Relation of a Subject. By that 
Policy, all real Property was held, mediately or immediately, of the 


King : In the King himſelf, All real Property was alladial. 
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SIMUL ET SEMEL, de eodem Tenemento & in ſelidum, efſe non poſ- 
unt in Seyſina.“ He conſiders it as impoſſible for the true Te- 
nant not to be put out, when the other actually came into his 
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The preciſe Definition of what conſtituted a Diſſeiſin which 
made the Diſſeiſor the Tenant to the Demandant's Præcipe, though 
the right Owner's Entry was not taken away, was once well known : 
But it is not 70 to be found. The more We read, unleſs We are 
very careful to diſtinguiſh, the more We ſhall be confounded. For, 
after the Aſſize of Novel Diſeiſin was introduced, the Legiſlature; 
by many Acts of Parliament, and the Courts of Law, by liberal 
Conſtructions in Furtherance of Juſtice, extended this Remedy, for 


the ſake of the Owner, to every Treſpaſs or Injury done to his real 


Property ; if, by bringing his Aſſize, He thought fit to admit him- 
ſelf difleiſed. 


It lay againſt Adviſers, Aiders, or Abettors, who were not Te- 
nants. Co. Lit. 180. b. It lay againſt the Tenant who was no 
Diſſeiſor; as the Heir of a Diſſeiſor, or his Feoffee. Stat. Gloceſber. 
It lay for the Owner, againſt the Diſſeiſor of the Diſſeiſor. The 
Tenant's not being ready to pay a Rent Seck when demanded, was, 


for the Benefit of the Owner's Remedy, a Diſſeiſin. Lit. J 233. 


It lay for outrageous Diſtreſs. 2 If. 412. It lay againſt Guardian, 


or particular Tenant who made a Feoffment, as well as againſt 
their Feoffees. 2 In. 413. The Stat. of We n. 2. c. 25. extends 


it to a Man's Depaſturing the Ground of another; or taking Fiſh in 
his Fiſhery. If One receives my Rent without my Conſent, I may 


elect to make him a Diſſeiſor. Style 407, If a Guardian aſſigns 


Dower to a Woman not Dowable; the Owner may elect to make 


her a Diſſeiſoreſs. 24 Ed. 3. 43. (cited in Cro. Car. 203.) In a 


Word; For the ſake of the Remedy, as between the true Owner 


and the Wrong-doer, to puniſh the Wrong; And, as between the 
true Owner and naked Poſſeſſor, to try the Title ; The Aſſize was 


extended to almoſt every Caſe of Obſtruction to an Owner's full 
Enjoyment of Lands Tenements or Hereditaments. 


The Reports of Aſſize can only relate to Caſes, where the Owner 
admits himſelf diſſeiſed. 


The Law- Books treat of Difſeifin, with a "Vow. to the Aſze ; 
which was the common Method of trying Titles, till Ejectment 
came in Uſe. 


Linken who wrote long after the Remedy by Affize was en- 


larged by Statutes and by an equitable Latitude of Conſtruction, 


ſpeaks of Diſſeiſins principally as between the Owner and Treſpaſſer 
or Poſſeſſor, with an Eye to the Remedy by Aſie. 


Theſ? are the common Places from whence many Deſcriptions 


have been cited of a Dissxisix. But ſuch Authorities can pe 
— —— ll 


x 
3 


is become the eaſy ſpecific Remedy, 
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little Li ght to the preſent Queſtion, which depends upon the Na- 
ture of ſuch a Diſſeiſin as made the Diſſeiſor Tenant to every De- 
mandant, and Freeholder de facto, in spITE of the true Owner. 
Yet the Definitions in the Books, (though very imperfe&,) ſavour 


often of that which originally was an actual Diſſeiſin, in ſpite of 
the Owner. Te 2 85 


Littleton, in SF 279. defines Diſſeiſin, with an Sc: Where a 
« Man enters into Lands or Tenements (where his Entry is not 
« congeable,) and ouſteth him which hath the Freehold, &c.”— 
The Comment ſays, Every Entry is no Diſſeifin, unleſs there be 
« an Ouſter of the Freehold.” And Co. Lit. 153. b. ſays, © Diſſer- 
« hn is putting a Man out of Serfin, and ever implies a Wrong: 
* But Diſpoſſeſſion or Ejectment, is putting out of Poſſeſſion, and 
% may be by Right or Wrong. Diſſeifin ei un perſonal Treſpaſs de 


«* 7ortious Ouſter del Seiſin.“ 


Though the Term © Dissx1s1N,” uſed, happens to be the 
ſame; the Thing fignified by that Word, as applied to the two 
Caſes of actual Diſſeifin, or Diſſeiſin by Election, is very different. 
This Diſtinction of Diſſeiſin at Election, is made in the Caſe of 
Blunden v. Baugh, Cro. Car. 303. of which Caſe, We have ſeen a 


Manuſcript Report, fuller than the printed One. The three Judges, 


with whom agreed the four Judges of the Common Pleas, argued 
and held © That the Leſſee for Years of the Tenant at Will, was 
* a Diſſeiſor at the Election of the Original Leſſor, for the fake of 


his Remedy; but never could be looked upon as the Freeholder, 


* or a Diſſeiſor in ſpite of the Owner, or with regard to third Per- 
* ſons.” The Manuſcript Report ſays, if a Præcipe was brought 
againſt him, He might ſay © I am not Tenant to the Freehold.” 
A Variety of like Caſes are put in Cro. Car; (to which I refer :) 
In the Manuſcript Report, there are more. 


When the eaſy ſpecific Remedy was by Aſſixe, where the Entry 
was not taken away, the injured Owner might, for his Benefit, 
eleCt to confider the Wrong as a 1 So, ſince an Fjedtment 


e may ele& to call the Wrong 
Nalin. eee e 


Where an Ejectment is brought, there cM be no Diſſeiſin; be- 
cauſe the Plaintiff may lay his Demiſe when his Title accrued, and 
recover the Profits from the Time of the Demiſe. The Entry con- 
feſſed is previous to making the Leaſe : But there is 10 real or ſup- 
poſed Re-Entry, after the Ejectment complained of. If it was con- 


ſidered as a Diſſeiſin, No meſne Profits could be recovered without 
an actual Re-Entry. 5 
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If the Leſſee for Life, or Vears, makes a Feoffment, the Leſſor 
nay ſtill diſtrain for the Rent; or charge the Perſon to whom it 
is paid, as a Receiver; or bring an Ejectment; and chooſe whether he 
will be conſidered as difſeiſed, Metcalf on the Demiſe of Kynaſlon 
v. Parry and others; A Caſe reſerved at Sa/op Aſſizes 25th March 
1742, for the Opinion of the Court of Exchequer; (who gave 
Judgment in it, on the 24th of November 1743,) was this. Tenant 
in Tail, of Lands leaſed by his Father, to a Second Son, for Lives, 
(under a Power,) upon his Father's Death received the Rent from 
the Occupier, as Owner and as if no ſuch Leaſe had been made, 
during his whole Life. He ſuffered a Common Recovery, It was 
holden “ That this was only a Diſſeiſin of the Freehold at Election; 
* and that therefore He could ot make a good Tenant to the 
« Pracipe :” And the Recovery was adjudged bad. 


Except the Special Caſe of Fines with Proclamations, (which 
ſtands entirely upon diſtinct Grounds,) and the Conſtruction of the 
Stat. of 4 H. 7. c. 24. for the ſake of the Bar ; I cannot think of 
a Caſe, where the true Owner, whoſe Entry is not taken away, 
may not ele, (by purſuing a a poſſeſſory Remedy,) to be deemed as 
not having been | Halſed. 


The Conſequences of actual Diſſeiſins, contin as ſuch, con- 
tinue Law to this Day. The Diſſeiſee cannot diſpoſe, or deviſe: 
The Deſcent takes away his Entry, There are two Caſes cited in 
the Caſe of Blunden v. Baugh, material to this Point. Pouſley v. 
Blackman, B. R. Jiu. 18 Jac. Rot. 1230. Palmer 201. which 


" Gro. Jot- is more fully ſtated in the Manuſcript Report, than in * Croke. The 


Caſe (in Effect and Operation) was this. Tenant at Will made a 
Leafe for Years: The Original Leſſor deviſed. Though the Leaſe 
by Tenant at Will, at the Election of the Original Leſſor was a 
Diſſeiſm, Yet they adjudged his Deviſe good ; becauſe he had 2 
elected to admit himſelt diſſeiſed, 3 and, by making a Will, intimated 
the Contrary y. 


Another Caſe, (not in the Report in Cre. Fac. but cited in the 
Manuſcript,) was in the 14th of Elig. Sir Ambroſe Cone, of his 
own head, entered into Lands of Sir William Hollis; and paid Sir 
Willam, afterwards, certain Rent, claiming to hold as Tenant 
at Will; and died. His Heir entered: Upon whom, Sir William 
entered. It was adjadged © That at the Election of Sir William 
« dir Ambroſe was a Diſſeiſor: But as Sir Wham had not deter- 


* mined his Election before the Death of Sir Ambroſe, and entered 


© upon, his -Heir, It was no Diſſeiſin ; and conſequently, the De- 
* {cent no Bar to his Entry,” er” 


I 


Hilary Term 30 Geo. 2. 113 


In the Caſe of Pouſty v. Blackman, Palmer 205, It is ſaid, © If 
ce a Diſſeiſee deviſe, and afterwards enter; the Deviſe is good: 2 
Which Dodderidge denied, and ſaid there muſt be a new Publica- 
tion. Which ſeems right, / there ever was a Diſſeiſin: For, 
F where an actual Entry is neceſſary, it will not make good a Con- 
. veyance made before ; as was holden in B. R. & Dom. proc. in the 
Ciſe of * Berrington v. Parkburſh, The actual Entry could not May 1738. 
ſupport the Leaſe made before. Yet in + Salk. 237. It is agreed, t 1 Salt. 237. 
« the Deviſe is good, becauſe he was ſeiſed ab initio, fo as he might 8 ds 
« bring Treſpaſs :”' 7. e. He never was diſſeiſed at all, by his Elec- 
tion; and he might make that Election, without an Entry; He 
might bring his Ejectment, he might bring Treſpafs, without a Re- 


Entry. If it was not for this Doctrine of Election, what a Condi- 
tion would Men be in! 


"te the Caſe of Pouſley v. 1 there was 10 „ Ee And 
. after much Argument, it was at laſt reſolved unanimouſly by the 
whole Court, from the Inconveniences which woyld be introduced 
if a Leſſee by a ſecret Contract with a Stranger could defeat the 
Will of his Leſſor, © That the Deviſe was good.” And in the 
Manuſcript Report where it is cited, One Point ſaid to have been 
_ reſolved, is © That the Owner, by making a ets ſhewed his 
2 ELEcT10N, NOT to be d. afeijea. 8 


1 will now conſider Whether James Earle can be deemed. a good 
Tenant of the Freehold by Diſeiſ Mo 


DI1sSsE1SIN is a Fock. It is not found : All the Jack 6. is 
That ſoon after the Judgment in Ejectment, Sir Robert entered 
and was in Poſſeſſion.” This muſt be taken to be an Entry in 
conſequence of the Judgment lt was ſo conſidered upon ſettling the 
| Special Verdict: Otherwiſe the Defendants have no Caſe ; For it is 
b not found, That Lady Atkyns was ever ouſted, or quitted the Poſ- = 
E: ſeſſion, or chat Sir Robert ever was ſeiſcd. 


Taking Poſſeſſion, under a Fudgment in Ejectment, never could 
be a Diſſeiſin of the FreebdMd.. 


Suppoſe it a real Proceeding—The Termor of a Diſſeiſee might, 
at the old Law, recover againſt the Diſſeiſor: He might recover 
againſt the Feoffee of his Leſſor. But he never could thereby be- 
come a Diſſeiſor of the Freehold : He never could be other than a 
Termor, enjoying, in the Nature of a Bailiff, by Virtue of a real 
Covenant. In reſpect of the Freehold, his Poſſeſſion enured 2 
by Right, and never by Wrong. If the Leſſor had infeoffed, 
enured to the Alience; If the Fo was diſſeiſed and might wok 
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It enured to the Diſſiſee ; If his Entry was tiken away, it 3 
to the Heir or Feoffee of the Diſſeiſar, who in that Caſe had the 
Right of Poſſeſſion. 


Suppoſe the Proceeding (as it is) a fi7trous Remedy. Then in 


Truth and Subſtance, a Judgment in Ejectment is a Recovery of 
the Poſſeſſion, (not of the Seiſin or Freebold,) without Prejudice to 


the Right, as it may afterwards appear, even between the Parties. 


He who enters under it, in Truth and Subſtance can only be 755 
feffed according to Right, prout Lex poſtulat. 


If He has a Freehold, He is in as Freeholder. If He has a 
Chattel-Intereſt, He is in as a Termor ; and in reſpect of the Free- 
hold, his Poſſeſſion enures according to Right. If He has no Title, 
He is in as a Treſpaſſer; and, without any Re-Entry by the true 
Owner, 1s liable to account for the Profits. 


It is found, That the Ejectment was brought by Sir Robert At. 
kyns, to recover the Poſſeſſion : But it is not found, that He claimed 
the Freebold. 


The Title muſt now be taken as in this Special Verdict. There- 
fore it appears he had 7s Right to the Pofſeſſuon. His Fegffee could 


be in no other Condition than h:mſelf : He had a Poſſeſſion, with- 
out Prejudice to the Right ; 
not in as a particular Tenant ;— There was no Privity of ary 


and could convey no other. He was 


Seiſin; — He had only a naked Poſicthon. 


But the Cafe is ſtill ſtronger. The true Owner cannot even elect 
to make a Perſon in Poſſeſſion ander a © uagment in Eje&tment, a 
Dr1ss#1s50R. He could not bring an Aſſize of Novel Diſſeiſin: 
The Entry is not injuſto & fine udicio; but under Authority of a 
Court of Juſtice, and /awul ; 


The true Owner may enter upon a Diſſeiſor: But after a Judg- 


ment in Ejectment, an actual Entry would not be permitted. If 


there Jad been any Election in this Caſe; the true Owner elected 
nt to be diſſeiſed, and recovered by EjeAment : Which, it there 


bas been a Diſſzifin, would have purged it. 
But there is ſtill behind, (though it happens not to be neceſſary,) 


a larger Ground, upon which to determine this Queſtion ; and more 
ſatis factory, becauſe more intelligible; from the Nature of a Commcn 


| Keemery now, and a Feoffment to make a Tenant to the Præcipe, 


with that View only, 


3 


. 


therefore not liable to Puniſhment by 


Bee. * — vs 


The Senſe of wiſe Men, and | the deere Bent of the People in 
IH this Country, have ever been againſt making Land perpetually un- 
1 alienable. The Utility of the End Was thought to juſtify any 
ir Means to attain it. 


=_ Nothing could be more agrecable to the Law of Tenures, than a 
E Male Fee unalienable. But this Bent © to ſet Propert free” al- 
E 7; lowed the Donee, after a Son was born, to deftroy the Linitation, 

| and break the Condition of his Inveſtiture. 


No ſooner had the Statute de Donis repeated what the Law of 
Tenures ſaid before, “ that the Tenor of the Grant ſhould be ob- 
« ſerved,” than the ſame Bent permitted Tenant in Tail of the 
Freehold and Inheritance, to make an Alienation, voidable only, 
under the Name of a Diſcontinuance. But this was a ſmall Relief. 


At laſt, the People having groaned for 200 Years under the In- 
conveniences of ſo much Property being unalienable; and the Great 
Men, to raiſe the Pride of their Families, and (in thoſe turbulent 
Times) to preſerve their Eſtates from Forfeitures, preventing any 
Alteration by the Legiſlature; The ſame Bent threw out a * Fic- * Pigott, of 
tion, in Taltarum's Caſe ; by which, Tenant in Tail of the Freehold e 0 


: and Inheritance, or with Conſent of the Freeholder, might alien 8, 9, 10. 
_ abſolutely. 


U 
Public Utility adopted and gave a Sanction to the Dediide for 
the real political Reaſon, “ to break Entails :”” But the en. ble 
= Reaſon, © from the GAtious Recompence, hampered ſucceeding 
v 7 Times, how to diſtinguiſh Caſes which were within the falſe Rea- 
ſon given, but not within the real Policy of the Invention. Till, at 
: BY lift, the Legiſlature applauded Common Recoveries, and /ent their 
/ Bn Aid by the Acts of 11 H. 7. c. 20. 33 H. 8. c. 31. 34& 35H. 


8. c. 20. 14 Eliz. c. 8. and lately 14 G. 2. c. 20: (Which is 
| retroſpective and declaratory Law, and ſeems to have reſtored the 
x BE Original Tenant to the Præcipe. Before the Statute of Q Empto- 
It WW res ee Subinfeudations whereupon Rents and Services were 
d = reſerved, did not prevent the Præcipe's lying againſt the Freeholder _ 
of the Seignory. When common Leaſes to Farmers, for One or 
more Life or Lives, reſerving Rent, came in Uſe; They, for that 
. Purpoſe, reſembled Subinfeudations, and ought not to prevent the 
„ Praæcipe being brought againſt the Owner of the Freehold, under 
re 5 which ſuch Leaſes were granted. | 


e, J Ab the Legiſlature Ks fre Aoks avowed the e ; We 
may now ſay © that Common Recoveries are a mere Form of Con- 
| veyance. 
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15 woyance.” All neceſſary Circumſtances of Form and Ceremony, 
are taken from it's fictitious Original. 


The Policy of this Species of Alienation meant to take a middle 
Way as to Entails, between — and abſolute Property. 


Alienations were allowed ; yet in ſuch a Shape as neceſſarily re- 


quired Deliberation and Delay : And they were only allowed to be 


made by Tenant in Tail in Pofſefion; or by Tenant in Tail in Re- 
mainder, with Conſent of the Owner of the firſt Eſtate for Lite. 
The Eldeſt Son was reſtrained in the Life-time of his Father, or 


Mother, or any other Anceſtor or Relation, ſeiſed for Life, under a 


Family Settlement. 


The Act of 14 G. 2. proceeds, upon the Petite to a Recovery 
having Power to ſuffer it. Sir Robert Atkyns the Son had no Right 
to ſuffer a Common Recovery, without the Concurrence of the 
Jointreſs. Any Contrivance to do it 40thout her Joining, is Artifice 
and Evaſion, 


II Tenant in Tail in Poſſeſſion is diſſeiſed; though the Pracipe 
be brought againſt the Diſſeiſor, vet, if he is vouched; the Recovery 
ſhall bar ; Becauſe he had Power” to bar. 


In Lincoln College Caſe, 3 Co. 59. The Judges ſupport the Col- 
lateral Warranty of Sibil; becauſe She and Edward had Pouer 


60 bar. 


Is Jenning 8 Caſe, 10 Co. 44. The Recovery is ; ſupported, be- 


cauſe the Parties had Power. | 


By Parity of Reaſon, 7his Recovery ought not to be ſupported, 


becauſe the Parties had No Power : If it was 3 the Law muſt be 
_ overturned. | 


Every Renainder Maw: in Tail 1 might caſily * a naked Poſ- 
ſeſſion, and make a ſecret H. a. 


The Plan of Marriage and that Family Settlements, 1s © to 
© limit a Remainder to the firſt, and every other Sons in Tail.” 
The Negative which the Father now has upon the eldeſt Son's 
ſuffering a Common Recovery, is the very Means and Conſideration 
of getting the Eſtate re- ſettled, upon the Marriage of the Eldeſt 


Son, By this Method, the Moment he attains to the Age of 21 
Years, He may et his Father at Defiance, ſuffer a Common Re- 
covery, and bar all the reſt of the Family. This Conſequence alone, 
in a Caſe wnprecedented, is a ſufficient — 


2 


f 


When 


c on he ob A 2 ee e . 

es 1 N 2 „ Wer 
n CCC „„ e 

To 25 äç³r ICS 8 VVV EY LET ISO n 8 . . 
A 3 e A SS n 7 1 — 77 * 

e 8188 FFF 2 2 8 # 


N 5 * "TY: WS — I _ * * . 

2 2 M 3 0 3 F r 7 

ict” 7; 5 I D 200 2 * 8 . * 3 1 2 * 
ee * OE ET ICS FO I VE ES US 


* 9 * 4 WOE OTE he. — 
„ EJ ARS Og ES h 
FF 
err . - ö 


* 
75 
3 
Ws 
bx 
3 
25 
IRA 
. 
Wn) 
[a * 
3 
l 
8 
Wy 
L „ 
Wb 
un "CAE 
1 
1 
= 
Mm 
£54 
. Cn 
"ho 
5 + 
W . 
13 . 
. 
** 
= 
>. 
1 , 4 
I 
—_ 
wo 
1 
3 
. 
7 2 
=; 
«RN 
18 


= - 
"0 
* 2 2 
1 - 
4 ; 8 
_ 
= 
=. 
- > 
Ee 
* * 
0 
__ 
* 
N 
1 * 
| ry 
1 
4 
1 
< 


bs 
8 


3 
<7 


c. 20. For, ſay they, © It was never the Intent of the Makers of 


preſent Caſe. It was never the Intent, that thoſe who could not ſuffer 
4 Recovery, ſhould, by making an Eſtate by Wrong and Fraud, be 
enabled to bar thoſe in Remainder or Reverſion who had Right, 
For if they themſelves, 2077hout ſuch fraudulent Eſtate, could not 


or other real Action; a Remitter to a Feme Covert, or an Infant; 


ſhall not be ſupported zndiredly. by Cavin. 
ſent Caſe: A Common Recovery which the Parties had no Porter 
to ſuffer directiy, ſhall xot be made good by //'rong and Fraud. 


2 Recovety had ut Power to ſuffer it: Therefore it is ſubſtantially 


| Wife ſhall not be endowed; His Statutes or Judgments ſhall 20 


S 


r 


Hilary Term 30 Geo. 2. 

When a Termor, after the 4th of H. 7th, made a Feoffment, 
and levied a Fine with Proclamations, and inſiſted upon 5 Years 
Non Claim, the Judges, with ſtrong Senſe, ſaid, though a Feoffment 
by Tenant for Life, or Years, or at Will, is a Diſſeifin; It ſhall 
not operate as a Diſſeiſin, to enable the Termor himſelf to bar the In- 
heritance, by a Fine with Proclamations according to the 4 H. 7. 
« the Act, that thoſe who could not levy a Fine, ſhould by making 
an Eſtate by Wrong and Fraud, be enabled to bar thoſe who had 
Right. For if they themſelves, without ſuch fraudulent Eſjlate, 
could not levy a Fine to bar them who had the Freehold and 
Inheritance; Certainly the Makers of the 4th of H. 7. c. 20. did 
“ not intend that by making of an Eſtate by Fraud and Praclice, 
they ſhould have Power to bar them: And ſuch fraudulent Eſtate 

is as 10 Eſtate, in the Judgment of the Law.” So ſay I, in the 


ec 
ec 
ec 


cc 


40 


ſuffer a Recovery to bar thoſe in Remainder and Reverſion; Cer- 
tainly, the Framers of this qualified Species of Alienation, did not 
intend, that by making an Eſtate by Fraud and Practice, they ſhould 
have Power to bar them: And ſuch fraudulent Eſtate is as no Eſtate, 
in the Judgment of the Law. TOS 


The Judges then put many Caſes, where a Recovery in Dower, 


a Warranty; a Sale in Market Overt ; the King's Letters Patent; 
a Prefentation ; an Adminiſtration ;—In ſhort, all Acts Temporal 
and Eccleſiaſtical, ſhall be avozded by Covin : And from thence 
argue that a Fine which the Parties had 20 Power to levy direct), 
So argue I, in the pre- 


In the Spirit of the Makers of the 14 G. 2, ſay the Parties to 


This is not the Caſe of a Feoffment to a third Perſon, for his own = 
Benefit : It is, in Effect, to the Uſe of Sir Robert, the V rong-Doer, 
b; mſelf.. The Law conſiders a Feoffee to the Intent to be Tenant to 
the Præcipe, as a mere Inſtrument for one Purpoſe of Form, only, His 


affect the Land; If he had a Term for Years, it ſhall nor merge. 
Let me appeal then to the oldeſt Authorities, in thoſe Times when 
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the Solemnity and N Notoriety of Feoffinients, and the Feudal Ve- 


neration in which they were held, gave them all that wonderful 
Efficacy We read of: Could a Man, by Vis cwn 77urious Feoftment, 
have acquired an Advantage to himſelf? Littleton (hall anſwer : 
He tells us what was eſtabliſhed long before he wrote. Lit. & 39s. 
If a Diſſeiſor infeoff his Father in Fee, and the Father die ſeiſed 
* of ſuch Eſtate, by which the Lands deſcend to the Diſſeiſor as 
Son and Heir, Se; In this Caſe, the Diſſeiſee may well enter 
c upon the Diſſeiſor, notwithſtanding the Deſcent : For that as to 
« the Diſſeiſin, the Diſſeiſor ſhall be adjudged in but as Diſſeiſor, 
ce notwithſtanding the Deſcent ; S Particeps Criminis.“ 


After the Statute De Denis, Tenant in Tail in Remainder, with 
the Concurrence of the Frecholder, might make a vgidable Aliena- 


tion, by Diſcontinuance : But he could not acquire to himſelf that 
© He in Remain- 


Privilege, by an vi fiuuricus Entry and Feoffment. 
« der in Tail diſſeiſes Tenant for Life, and makes a Feoffment, and 
6 dies without Iſſue, and the Tenant for Life dies; He in Rever- 
«© flon may enter: It is no Diſcontinuance.”” Co. Lit. 347. 4. b. 
It is no Diffeifin of the Reverſion. If Remainder-Man for Life 
„ diſſeiſe the immediate Tenant for Life; after the Death of the 
«© immediate Tenant, he is in as Tenant for Life.“ Neither ſhould 


a Reverſioner, by an injurious Entry upon the Tenant for Life, be, 


in reſpect of Strangers, allowed to tranſmit to his Heir the Privilege 
of Deſcent. If the Reverſioner diſſeiſes Tenant for Life, and dies 
ſeiſed; the Deſcent ſhall not take away the Entry of a Stranger. 
Hob. 323. 


From the Whole, We may ci before the Introduc- 


tion of Common Recove 2ries as a Conveyance, this Queſtion had 
been agitated in an Adverſary Real Action, upon a Plea © that 


«© Earle was not Tenant of the Freehold ;” It would have been ad- 


judged, from the Law and artificial Learning of Tenures, “ that 
Ile could ot be fo conſidered.” If the Queſtion had been, 
„ Whether Tenant in Tail in Remainder ſhould, by ſuch urs 
Entry and Feofftment, acquire a Benefit to himſelf, to the Prejudice 
of his Rever/toner ; It would have been adjudged, from eternal Prin- 


ciples of Juſtice, & that an Act founded in Wrong ſhould not, by 
« Virtue of the Crime iiſc 5 become legal, for the Autbor's Ad- 


vantas Ce. 


As it is new agitated, when Common Recoveries are eſtabliſhed, 
as a Species of Alienation The only Queſtion is, Whether the 
* Rule of Law which requires the Concurrence of the Owner of the 
&« firſt Eſtate for Life, ſhall be overturned.” *'Tis better to ſubvert 
the Rule directly, than ſuffer it to be done by a ſecret injurious En- 
try and Feoffment ; which cannot be prevented, and which the 
Owner may never hear of. — 


There 
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Limitations, might occaſion the 


open, upon this Special Verdict. 


——— 


Hilary Term 3o Geo. 2. 


There is no Injury or Wrong for which the Law does not pro- 
vide a Remedy. But if this Stratagem ſhould prevail, Redreſs muſt 
follow to late; unleſs the Entry of the Tenant for Life hall awed 
the Recovery. If it would, there is an End of the preſent Quc- 
ſtion: For the Jointreſs entered, and was intitled to the Profits from 
dir oy Athyns as a Treſpaſſcr ab initio. 


In every Light, and upon every Ground of Law, this Recovery 


is bad. 
As there is no Bar to the R1GuT of the Leſſor of the Plaintift— 


The ſecond General Queſtion is © W hether the Leſſor of the 


„ Plaintiff is, by the Statute of Limitations, barred irom recovering 
in THIS Ejeciment. 


This Point was certainly not inſiſted upon at the Trial: And 
therefore the Special Verdict is not adapted to it. The abſtruſe 
Learning, upon which the Validity of the Common Recovery de- 
pended, might engroſs the whole Attention at the Trial: And the 
Special Verdict having no Facts, (which eafily might have been 
found,) particularly applicable to an Objection from the Statute of 
Queſtion not having been made at 


the Bar, till the laſt Argument. The Point however is certainly 
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Second Gene- 
ral Queſtion. 


An FjeQment i is a prſſeſſory Ry and only competent where 


the Leſſor of the Plaintiff may enter: Therefore it is always neceſ- 
ſary for the Plaintiff to ſhew, that his Leſſor had a Right 70 enter; 

by proving a Poſſeſſion within 20 Years, or accounting for the want 
of it, under ſome of the Exceptions allowed by the Statute. Twenty 


Tours adverſe Poſſeſſion is a potive Title to the Defendant: It is not 


a Bar to the Action or Remedy of che Plaintiff, only; - but takes away 


| his Right of Poſſe fron. 


Every Plaintiff in Ejetment muſt ſhew a Right of Poſſeſſion, as 


well as of Property: And therefore the Defendant herds not e 
the dtatate, as in the Caſe of Actions. | 


The Queſtion then is, Whether it appears upon this Special Ver- 


dict, © that the 313 of the Plaintiff might ENTER, when he 
$6 brought this Ejectinent. 4 


3 | 5 . | On 


On the gth of November 1711, Sir Robert 8 died without 
Iſſue Male. 
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On the ꝗth of October 1712, Lady Atkyns, the Jointreſs, died. 
Then accrued the Title of Entry of the Leſſor of the Plaintiff, His 
only Excuſe for not entering 1s, © That He was prevented by the 
* ſaid LEASE of the 31ſt of May 1698, 16 the three Dacres. — That 
upon the Death of Thomas Dacres the Surviving Leſſee, on the 23d 
of July 1752, a new Title of Entry accrued : Upon which, He en- 
tered on the 15th of December 1752; and brought this Ejectment. 


Three Anſwers are given: Any one of which, if well founded, 
is ſuthcient. . 


iſt, That the ſaid Leaſe was abſolutely void, and of no Effect. 


2d. If good, It determined by the Eſtate Tail being ſpent; by the 
expreſs Tenor of the Demiſe. 


zd. If ſubfiſting, yet, upon the Extinction of the Eſtate Tail, It 
was a Truſt to attend the Inheritance in the Leſſor of the Plaintiff, 
and made part of his Title Deeds: Therefore could not ſtop the 
Statute's running, to protect an adverſe Poſſeſſion, nor give Hum any 
new Right of Entry. 


Firſt. That the Leaſe was void. | 


it Anſwer to Sir Robert Atkyns the Father, being only Tenant for Lie, could, 
the, Excuſe by Virtue of his Ownerſhip, make no Eſtate to continue after his 
2 ene” Death. This Leaſe, therefore, after his Death, can only be ſup- 
. ported by his Power; if it was made purſuant to it. | 


Whether it aas made purſuant to his Power,” is the Queſtion. 


The Limitation and modifying of Eſtates, by Virtue of Powers, 
came from Equity into the Common Law, with the Statute of 
Uſes. The Intent of Parties who gave the Power, ought to govern 
every Conſtruction. He to whom it is given, has a Right to enjoy 
the full Exerciſe of it: They over whoſe Eſtate it is given, have 
a Right to ſay © Tt ſhall not be exceeded.” The Conditions ſhall 
not be evaded ; It ſhall be Hrictiy purſued, in Form and Subſtance : 
And all Acts done under a Special Authority, no agreeable thereto, 
nor warranted thereby, muſt be void. 


Of all kinds of Powers, the moſt frequent is that“ to make 

« Leaſes.” For the Encouragement of Farmers, to occupy, ſtock, 
and improve the Land, It is neceſſary they ſhould have ſome per- 
 manent Intereſt. Unleſs the Owner of the Eſtate for Life was 
enabled to make a permanent Leaſe, He could not enjoy to the belt 


* . tt. 
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Advantage, during his wr Time: And they + ubs. come e after, muſt 
ſuffer, by the Land being un- tenanted, out of Repair, and in a bad 
Condition. The Plan of this Power is for the mutual Advantage 
of Poſſeſſor and Succeſſor. The Execution thereof is checked 
with many Conditions, to guard the Succeſſor; that the Annual 
Revenue ſhall not be diminithed ; nor Thoſe in Succeſſion or Re- 
mainder, at all prejudiced in Point of 0 or other Circum- 
ſtance of full and ample Enjoyment. 


There are 17 Methods of Leaſing, in common Uſe in this King- 
dom: At the beſt Rent; And upon Fines ; which, as the Lives or 
Leaſes drop, are conſidered among the annual Profits. This Power 
is always adapted to both, It is inſerted in almoſt every ſtrict Set- 
tlement of every kind. It is inſerted in the Greater Deed of the 


12th of June 1669 ; and given indiſcriminately to Sir Robert the 
Father, Sir Robert the Son, and Lovis his Wife. : 


The Nature and View of a Power, lo uſually given, is well un- 
derſtood : And Courts of Juſtice have always looked with a jealous 
Eye, to ſee that the Conditions in Favour of the next Taker be pur- 
ſued ; not literally only, but ſubſtantially. It is not ſufficient that 
the antient Rent be reſerved : It muſt be reſerved with all the Be- 
neficial Circumſtances. If payable before, at four, It cannot be reſer- 
ved at two Payments. Lord Mountjoy's Caſe, 5 Co. 3.6, The whole 
Rent muſt be payable annually during the whole Term. In that 
Caſe, It was holden that leſs could not be reſerved, even to the 
Leffor himſelf, during his own Late. 


One of the Reaſons in Elmer's Caſe, 5 Co. 2. ſhews the Rent muſt 
be payable annually during the Term. 2 


In the Caſe of Lady Charlotte Orby & al v. Lady Mohun, 2 Vernon 
531, 542, Lord Cowper, Holt, and Trevor, All three held clearly, 
that a Leaſe “ reſerving the beſt Rent,” though good againſt an 

Owner of the Inheritance, was void under a Power : And Cowper 
and Trevor held, That reſerving te the Ancient Rent, where Lands 
had been uſually demiſed ; though good and certain enough by 

| Reference, againſt an Owner of the Inheritance, was void under a 


Power; Becauſe it put the Remainder-Man under E {bot in 
owing, 


The Intent was,” ſay they, * « that the Tenant for Life in 
Poſſeſſion might leaſe : : So it was, on the other hand, that the 
Revenue ſhould not be diminiſhed ; but the ancient Rent, at leaſt, 
* reſerved; and in ſuch beneficial Manner, as might with Certainty, 
and without any Difficulty be recovered,” * 
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« The Queſtion here is not,” ſay they, Whether the Leaſe is 
void for Incertainty, as between the Leſſor and Leſſee ; but whe- 
ther All Requiſites are obſerved, and ſuch benefictal Clauſes and 
& Reſervations as ought to have been, for the Benefit F a third 
« Perſon, the Remainder-Man.” 


A 


A 


In the Caſe of the Earl of Cardigan v. Montague, 6th Tune 
1755, A Decretal Order on the Maſter's Report ; The Duke of 


Montague, Tenant for Life, without Impeachment of Waſte, had 
Power to leaſe, reſerving ancient Rent where uſually demiſed, and 


beſt Rent where not uſually demiſed: He made 24 Leaſes. The 
Maſter's Report, as to many of the Leaſes, which He reported bad, 
was ſubmitted to: As where ancient Covenants “ to grind at Mills, 
e or to pay Land Tax, were not in the new Leaſe; — Where 
ſome Part, not within the Power, is included in the Leaſe ;— 
Where many Manors were included in the Leaſe, reſerving a Sum 
certain, as the beſt Rent; which laid the Remainder-Man under 
Difficulties, to find out whether it was the beſt Rent or not. As to 
Five of them, which the Maſter reported to be good, Exceptions 
were taken, Their Validity turned upon this Caſe. The Words 
in the Power were.“ Reſerving ancient, uſual, and accuſtomed 


© Rents, Herriots, Boons, and Services.” In the former Leaſes, 


the Tenants covenanted * to keep in Repair: That Covenant was 
emitted in this. The Lord Chancellor was of Opinion, that that 
Covenant was a Boon, and beneficial to the Remainder-Man ; and 
held theſe Leaſes void, for Want of it. He took ſome Days to con- 
{der ; and declared He was clear upon the Argument, but took 
time, becauſe there was no Caſe in Point. The more He thought 
of it, the more he was convinced. The Principle He reſted upon 


was, that the Eſtate muſt come to the Remainder-Man, in as bene- 


ficial a Manner, as ancient Owners held it. 


I have gone ſo far at large into the General Doctrine, not t from 


any Difficulty; but becauſe the Point is of ſo much Conſequence 
to the Leſſor of the Plaintiff, For this Writing of the 31ſt of May 
1698, has not Colour enough to make a Queſtion. 


1ſt, It s 79 Taal at all. | The. very Definition of a 1 is 4 


Contract between Landlord and Tenant, by which Both are bound 
in mutual Stipulations. 


A Sale and Leaſe are defin'd to be the fame Species of Contract. 
A Sale cannot be, unleſs ſome-body agrees to pay the Price : Nor 


can there be a Leaſe, unleſs ſome-body agrees to hire, and to pay 


the Rent. This Writing purports to be ſuch a Contract. It is an 


Lidenture: which implies reciprocal Inſtruments, tallying One 4 
— 3 the 
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the Other. It profeſſes being made by Sir Robert Atkyns on the One 
Part, and the three Dacres on the Other Part. But z? is not: The 


Dacres are not bound: They never executed this, or any Counterpart, 
It does not appear they knew or conſented to the Making of it. 


Livery of Seifin was immaterial. A Leaſe by Virtue of a Power, 


takes Effect out of the Settlement that gives the Power. But John 


Dacres, who gave the Letter of Attorny to take Livery, died in 
1705. Robert died in 1706. Sir Robert Atkyns, the Father, lived 


till 1709. Suppoſe, at his Death, 360 J. a Year a beneficial Rent: 
Thoſe in Remainder could not demand it. Thomas Dacres had not 


executed the Leaſe; He had not accepted it; He never had entered 
under it: No Diſireſs could be taken from him; No Action could 


be brought againſt him. 


One Man cannot oblige another to be his Tenant, at a high Rent, 


without his Conſent, This is ſo plain, that on the Part of the 


Plaintiff, they have argued that Thomas Dacres was bound by Ac- 
ceptance ; 3 9 


1ſt. Becauſe Livery of Seiſin was taken in the Nan of Jobn 
Robert and Thomas. 


Anſwer. Tnowas gave 10 Authority 7 fo do: It does not appear | 
that he knew of it. But the mere Tabing Livery of Seiſin, if he 


never entered or occupied, would not be ſufficient to Charge kim with 
the Rent reſerved. 


| 2d. In the Ejectment brought i in Hilary Term 171. thank 
was laid from Themas Dacres, as well as the Jointreſs: And the 
Plaintiff had Judgment to recover“ Separales Terminos.“ 


Anſwer. The two Titles are incon/itent : So there could aut be 


really a Recovery upon both. But the Judgment purſucd the De- 
claration; and was mere Form. It does not appear that Thomas 
Dacres knew his Name was made Uſe of: And He never entered, 


or took Poſje Sion. 


3d. That Acceptance ſhall be preſumed. And it is 3 te 
Grants: And Thompfon v. Leach is cited. [V. 3 Lev. 284. : 


Anſwer. The Ground of Tj hompſon v. Leach, and of All the Caſes 
there put, is, © That a Gift imports @ Benefit : And Conſent to receive 


* a BounTy may fairly be preſumed, till the contrary appear,” But 
the Offer of Lands to a ſubſtantial Man at a Rack Rent, does 20 


import ſuch a Benefit, as No-body in his Senſes could refuſe. And 
here, there is 720 Room to Vreſume: For the Contrary appears, Tho- 
Mas 


| Hilary Term ze Geo. +. 


mas Dacres diſſented, during his whole Life; and never 760k Peſſiſe 


ſion. The Contrary appears too, from the Mriting tjeff. It never 


was the Intent, that the Dacres ſhould take Poſſeſſion or pay Rent. 
It was to be a Conveyance only of the Ideal Freehold : Which 
might Non-ſuit the Remainder-Man, in Caſe he brought an Eject- 
ment againſt third Perſons; or prevent his ſuffering a .Recovery ; 


but never could be any Security to him for his Rent. 


It is immaterial, whether an Owner of the Inheritance could 
convey an Ideal Freehold, to delay the Tenant in Tail, claiming 
under his'Grant, from ſuffering a Recovery. 


The Queſtion here is, Whether it be that zu Huſbandry Leaſe, 
reſerving a Rack Rent, which is intended by every Power of Leaſing. 


It is very clear that None of the Leſſees were bound by this Wri- 
ting; more eſpecially, that Thomas Dacres was not. But I go fur- 


ther: Sir Robert Atkyns, the nominal Leſſor, was not bound by it. 


Ihe Deed never was out of his own Poſſeſſion. The declared Intent 
proves it a Tr:ft for Sir Robert himſelf. His Will, under which 


the Leſſor of the Plaintiff claims, avers it to be a Tut, and deviſes 


it as ſuch. | 


It is no Objection to a Leaſe under a Power, That it is in 
« Truſt for him who executes the Power :' PRoviIDED the „egal 
Tenant be bound, during the Term, in all requiſite Covenants and 


Conditions. But here, at the Death of Sir Robert the Father, Thoſe 


in Remainder had 20 Tenant to reſort to: And the nominal Tenant 


never did in Fact enter, nor could either in Law or Equity, ever 


have been compelled to enter, or pay One Farthing Rent. So that 


this Writing, calling itſelf an Indenture, and purporting to be a 
Contract, is Waſte Paper only, by which No-body ever was bound. 


Bor ſuppoſe it had been executed by the 3 Dacres; It could 
not be ſupported as a Leaſe within the Meaning of the Power ; upon 
a Varicty of plain Objections, in reſpe& of the Premiſſes, the Rent, 


and the Remedy. 


iſt. As to the Premiſſes demi ſed It comprizes too much; and 
lays the Remainder-Man under Difficulties to know whether the 
beſt Rent is reſerved. It extends to Things out of which no Rent 
can be reſerved; as Tithes, Rents of Aſſize, Rents of Cuſtomary 
Tenants, Commons, Feedings, and Lands in the ſeveral Tenures of 


particular Perſons. 


The Condition of the Power is, That there ſhould be no Term 


exceeding 3 Lives in Being at the ſame Time: Yet the Demiſe ex- 
_ tends to all and every the Rents reſerved upon any Leaſes or Grants. 


2dly. 
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2dly. As to the Rent reſer ved The Power requires The beſt 


<« Rent that can be reaſonably got, to be reſerved payable during 
« the Term.” 


There is no Covenant for Payment. Under a mere Reſervation, 
it could not be payable ill Entry: And therefore, in Fact, might 


never be payable, during the Term. It is not found © to be the 


bet Rent.“ 


2dly. As to the Remedy — There being no Covenant to pay the 


Rent, the Leaſe might be aſſigned to a Succeſſion of Beggars. 


There being 20 Clauſe of Re-Entry, the Ground might lie unoccu- 


pied without any, or not ſufficient Diſtreſs upon it: So that the 


Remainder-Man could neither have his Rent nor his Land. There 
is 729 Counterpart ; an unuſual Omithon, and very prejudicial, 


Therefore the Leaſe could not have been ſupported, if it had been 
executed by the 3 Dacres : Which is not the Caſe, 


Every fraudulent, unfair, prejudicial Execution of ſuch a Power, 
in —— of thoſe in Remainder, is void at Law. 


If the Leaſe be à void Exccutioniet the Power, againſt ALL 
Claiming under the Settlement, It cannot be made good againſt the 


Rever ſion in Fee, whereof Sir Robert Athyns the Father was ſeiſed, 


either by Virtue of the Livery, or by way of Eſtoppel, ſuppoſing : 


the 3 Dacres to have executed: Becauſe an Intereſt would have 


paſſed, during the Life of Sir Robert Atkyns the Father; and there 
is no Eftoppel * where any Intereſt paſſes; and, to make it operate by 
Virtue of the Livery, out of the Rever/ion i in Fee, would be contrary 
to the whole Intent of the Deed plainly expreſſed. Which brings 


Me to a ſecond Anſwer given. 


1 Anſwer. Suppoſe this pocket anddivered Goals of hs Ideal 1 


incorporeal Freehold, a good Execution of the Power; They have oy entering. 


argued that it DETERMINED with the Eſtate Tail; That the only 


Cauſe of the Grant being to preſerve the Reverſion during the Eſtate 
Tail mult qualify the Grant, and amount to a Limitation; That 


there is no technical Form of Words neceſſary to expreſs a Contin- 
gency, upon which an Eſtate for Lives may ſooner determine. 


The Deed might have ſaid expreſly, “ If the Heirs Male of Sir 
Kebert Athyns the Son continue ſo long ;”” or, © that the Leaſe 
e ſhould determine, if, during the Lives, the Eſtate Tail ſhould be 


* ſpent.” That the Intent of the Deed, plainly expreſſed, is tanta- 
| bun. 


* K 7 3 35 Anſwer. 
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2d Anſwer to 


3d Anſwer. Suppoſe it to ſubſiſt lt is as a Truſt, and deviſed 


the Excuſe for as ſuch, to attend the Inheritance of the Leſſor of the P laintiff; 


not entering. 


which came into Poſſeſſion the gth of October 1712: His Title and 
Right of Entry then accrued, 


This Leaſe was One of his Muniments; a mere Weapon i in his 
Hands : And it would be going a great Way, to ſay “ ſuch a Firm 
* ſhould take from an adverſe Poſſeſſion the Benefit of the Statute,” 


But as we are All clear, © That at the Trial, a Surrender of ſuch 
«© a Leaſe might, and ought to be preſumed, to let in the Statute 


of Limitations ;” The Special Verdict, here, not having found 
ſuch Surrender, We cannot come at the Juſtice of the Caſe in that 


Shape. 


It is unneceſſary to go into this Point, or the former: And it 


would be very improper, unneceſſarily to do it. 


If the Dacres had 1 Eſtate by Virtue of this Demiſe, upon the 
gth of October 1712, Then this Bent was not brought within 
20 Years after the Leſſor's Title accrued : And no Facts are found, 
to excuſe him within any of the Exceptions. 


1 We are All of Opinion that PI ſhould be 
JUDGMENT er the DEFENDANTS. | 


A WREIT or ERROR was brought in the Hooſs of Lords; and 
ame on upon Thurſday 26th January 1758. The Counſel agreed, 
and were allowed, to argue the 44% Point, for the Judgment of the 
Houle, firſt : Becauſe, if their Lordfhips ſhould be of the ſame 
Opinion with the Court of King's Bench, “ That 7/15 Ejet?ment 
was barred by the Statute of Limitations,” It would be quite un- 


neceſſary to go into the u Queſtions. 


All the Judges were ordered to attend. To whom, after the 
Argument at the Bar was over, the Houſe propoled. the following 
Queſtion, . 


„Whether Sufficient appears by the Special Verdict in this 
„ Cauſe, to prevent the Leſſor of the Plaintiff, by Force of the 
ce Statute of Limitations, of the 21ſt of King Fames the Firſt, from 
28 covering i in this Ez ment 


Whereupon, thi Lord Chief Juſtice Wiltes, having conferred 
with the Reſt of tlie Judges, delivered their Unanimous Anſwer, 


by That Suthcient DOES appear by the Special Verdict in this C. ule, 
2 | | 6 to 
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« to prevent the Leſſor of the Plaintiff, by Force of the Statute of 


„ Limitations of the 21ſt of King James the Firſt, from Recover- M 
ing in this Ejectment. 1 
Then the judgment of the Court of King's Bench was Ar- bf 
| FIRMED, With 5 J. Coſts. nh 
Green ver/. Mayor of Durham.  Waanfday = 
| | | ; 26th /anuary 1 
| 757. 1 
Mr. Juſt. Wilmot abſent (in Chancery.) 7 
"HIS Caſe was ſet down in the Crown-Paper, as a Special 9 
Verdict, and was fo called; and was argued by One Counſel 1 
on each Side, in the ſame Manner as if it had been a Special Ver- nn 
dict: But it was only a Verdict upon Six ſeveral Traverſes to the on 
Return of a Mandamus (on 9 Ann. c. 20.) directed to the Mayor 38 
of Durham, commanding Him to ſwear and admit Robert Green 1 
into the Place and Office of a Freeman of the Company or Frater- nt 
nity of Free-Mafons, &c. of the City of Durham. 1 
The Right ſet up by Robert Green was his having been duly i 
Elected AND ADMITTED a Freeman of the Company: But the Ob- be 
jection to his being swoRN by the Mayor, was, © that He had No * 
* conformed to certain By-Laws particularly ſpecified in the Return Mi 
and found by the Verdict.“ e . 
The Return was That Durham is and from Time immemorial 4 
hath been an Ancient City, &c. and alſo that a Power is given by 1 
a Charter of To61as then Biſhop of Durham, in 44 Elig. confirmed 9 
by King James Firſt, to the Mayor Aldermen and Common ik 
 CounciL for the Time being, or the major Part of them, (of mn, 
whom the MAVYOR AND Six of the Aldermen to be SEVEN,) to make * 
By-Laws, in the Szead, for, and in the Name of the Whole Corpo- 3 
rate Body of the City of Durham and Framwwelgate, 5 "mo 
Then the Return ſets forth that certain By-Laws were duly . 
made by the Mayor Aldermen and Co MON ALT, in due Manner 1 
met and aſſembled at the Guildhall, &c. on 8th November 1728. 1 
And it particularly ſets forth and ſpecifies three ſeveral By-Laws, as 1 
having been then there made BY THEM; to wit . | 1 
That for the effectual preventing all Perſons being made free, ft By Law. 1 
that have not a Right or Title to their Freedom in the ſaid City, 1 
and for the better regulating of the ſame, The Mayor, One or more "wi 
Alderman or Aldermen of the ſaid City, and the Wardens and 1 
Stewards of the ſeveral and reſpective Companies for the Time wb 
. 5 being, = 
by. 
38 
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2d By-Law. 


3d By-Law. 


— 


being, SHALL from henceforth MEET at the Guildhall or Toll- 
booth in the ſaid City, four Times in every Year, vis. on the firſt 
Monday after Martin-mas, the firſt Monday after Candle-mas, the firſt 
Monday after May-day, and the firſt Monday after Lam-mas. And 
Every Perſon that is hereafter to be admitted a Freeman of the / 
CITY and BoRoucn of Framwelgate, ſhall be THEN AND THERE 


CALLED, at Three of the ſaid ſeveral Meetings, BEFORE ſuch bis 


Admittance to be a Freeman; AND f be APPROVED of by the ſaid 
Mayor and One or more Alderman or Aldermen, and the Wardens 
and Stewards of the ſeveral and reſpective Company or Fraternity 


(for the Time being) whereof He or They is or are to be made 


and admitted a Freeman or Freemen reſpectively, or the Majority 
of the ſaid Mayor Alderman or Aldermen and Wardens of ſuch re- 


a Company then and there es 


That any Warden Steward or other Freeman that ſhall MAKE 
any Perſon a Freeman of the ſaid City or of any Company therein, 
contrary to the ſaid laſt Ordinance or By-Law above-mentioned, 
ſhall reſpectively rFoRFEIT and pay the Sum of 3o J. to the Mayor 
Aldermen and Commonalty of the ſaid City of Durbam, to be by 
them recovered by Action, or Diſtreſs of the Offender's Goods, or 
otherwiſe, and to be paid into the Cheſt or Hutch, for the Uſe of 
the ſaid Mayor Aldermen and Commonalty, to defray any public 
Expence that may happen to the faid Corporation or Fraternity | 


That in 1 Caſe the Mayor of the ſaid City for tho Time being 
ſhall ſwear any Perſon that has not actually ſerved Seven Years as an 
Apprentice with a Freeman of one of the ſaid Companies or Fra- 


ternities belonging to or uſed in the ſaid City, or ſhall not be 5 


intitled to the ſame by ancient Uſage or Cuſtom within the ſaid 


City, He hall forfeit and pay the Sum of 3o /: Which ſaid Sum 
ſhall be recovered &c. wt Jupra, and to be paid vt fupra. 


All which faid Spend Ordinances and By-Laws the Return al- 


ledges to have, ever fince the Making thereof, been conſtantly ob- 
ſerved and kept Sc. and to be {till in their full. Force and Virtue, &c. 


That Robert Green was NOT olefbed and . a Freeman of 


the ſaid Comeany of Free Maſons, Rough Maſons, Wallers, Pa- 


viours, Plaiſterers, Slaters and Bricklayers. 


That Green was never duly called to be a 1 of the ſaid City 
of Durbam and Framwelgate, nor EVER APPROVED of by the Mayor 
and one or more Alderman or Aldermen of the City wi Durham 
and Framwelgate aforeſaid, and the Warden and Stewards of the 
ſaid Company or Fraternity of Free Maſons &c. zeros his ſup- 
poſed Election and Admiſſion to be a Freeman of the ſaid Company 


4 or 


ä 
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mentioned, as he ought to have been. 


And for rheſe Reaſons the ſaid Mayor has not ſworn and ad- 


mitted him, nor adminiſtred the Oaths to him uſually taken for the 
due Execution of the ſaid Office. 


Upon this Return; Green takes 6 ſeveral Traverſes: On which, 
Iſſues were tried. 


1ſt Ifſue. That the Mayor Aldermen and Commonalty did NoT 


duly meet &c, on 8th November 1728. in Order to make By-Laws 
Sc. Modo & Forma Gc. 


2d Iſſue— That they did not in due Manner make the fir By- 
Law mentioned in the Return. 


3d Ine That they did Nor in due Manner nale the 2 


By-Law mentioned in the Return. 


Ath Iſſue— The like Denial of their making the third By-Lave 


anten e in the Return. 


th IfMe—That He was  elefled and admitted a Pain of the 


dad Company or Fraternity of Free Maſons Sc. as in the Writ is 
alledged. 


6th Iſſue— That he was duly called to be a Freeman of the ſaid 
City of Durham and Framwelgate aforeſaid, and was approved of 

by the Wardens and Stewards of the ſaid Company to be a Free- 
man of the ſaid City of Durham and Framwelgate. 


The Jury find, As to the it IMe—That upon the 8th of No- 
venber 1728, the then Mayor and Aldermen and Commonalty did 
in due Manner meet and aſſemble, at &c. in order Sc. in ſuch Man- 
ner and Form as the ſaid Mayor ** his Return hath alledged. 


As to the 2d Ine That the faid Mayor Aldewen and Com- 


monalty did then and there, IN DUE MANNER, make the 1ſt By- 3 


Law in the Return — tioned. in ſuch Manner and Form as is 


therein by the ſaid Mayor alledged. 


As to the 3a Iſſue— That they did in due Manner make the ad 
Lan, in Manner and Form Sc. 


As to the 4th Iſſue — The like Finding, with regard to the 3d 
By-Law. 


LI As 


or Fraternity, according to the firſt Ordinance or By-Law hs 


* 
n 
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As to the 5th Iſſue — That Green was elected and admitted a Free- 


man of the Company, as in and by the Writ is alledged: But that 


BEFORE SUCH his Admittance, He was not called at any Meeting 
held according to the ſaid By-Law i in the ſaid 2d Iſſue mentioned, 
nor approved of by the then Mayor and one or more Alderman or 


Aldermen and Warden and Stewards of the ſaid Company or Fra- 


ternity, nor by a Majority of them, according to the ſaid By-Law, 


As to the 6th Iſſue— That the ſaid Robert Green was Nor duly 


called to be a Freeman of the ſaid City of Durham and Franel- 
gate, and approved of by the Wardens and Stewards of the ſaid 


Company or Fraternity of Free Maſons, Rough Maſons &c. to be 
a Freeman of the faid City of Durham and Framwelgate, 


This Caſe was argued -on the 24th of November 1756, by Mr. 
Ambler for the Plaintiff, and Mr. Clayton for the Defendant, when 


the Court ordered it to ſtand for Judgment the then next Term. 


And Lord Mansfield now delivered the Reſolution of the Court. 


The General Queſtion depends upon Robert Green s Right to the 
F ranchiſe which He claims. 5 


The Objection to his Right ariſes from his not being qual, if d 
according to the Hy-Law. 


If the By-Law 1s good, and binding, and He appears to be an 
Object of it; He is certainly not qualified, and the Mayor has re- 
turned a ſufficient Reaſon tor not ene and ſwearing him. : 
All che Objections which have been made, therefore, tend to ſet 
aſide the By-Law : Or, if the By-Law be good, to ſhew that R- 
bert Green 8 Caſe 1 is not voithin it. 

It has been argued that the By-Law | is void, * two | Grounds; ; 
iſt. From 2 ant of Authority to make it; 

2dly. From en 


As to the Firſt—The Objection is, That the By-Laws are fe- 


turned to be made by the Mayor, Aldermen, and COMMONALTY; | 


whereas the Power is given to the Mayor, Aldermen, and 24 
Common CouNCIL or the major Part of them; of whom, the 
Mayor and Six Aldermen ſhould be Seven. 
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Anſwer. The Power to the ſelect Number is, to make By-Laws 
c jn the Stead, for, and in the Name of the whole corporate Body.” 
Theſe By-Laws might be made by the ſelect Number, a&ing 1N 
THE NAME of the obole corporate Body; and muſt be ſo intended : 


For the Jury find, © that they did in due Manner meet, and in due 
mo — make the W 


As to the Second That the . is unreaſonable and 010 
For it is likened to the Caſe of the Taylors of Ipſticb, 11 Co. 53 


A By-Law © that None ſhould work at his Trade, until he had 


« preſented himſelf to the Company of Taylors, and proved that 


&© he had ſerved 7 Years as an Apprentice, and admitted by them 


« to be a ſufficient Workman.” 


Anſwer. In that Caſe, the By-Law was againſt Law : It was 
againſt the 5th of Elis; and a farther Reſtraint than that Act had 


made. 


But bis By-Law | is not againſt any Law—lt is not a Reſtraint 


upon Trade; but ſeems a reaſonable Regulation, to prevent Perſons N 


being unduly made Free, Who are not intitled by Birthright, Ser- 


vice, or Purchaſe. It provides a Method for previouſly examining 


into the Right of thoſe who claim to be made free. 


Obj. That there is no Method to compel « a Mie of the Mayor 


« Alderman or Aldermen and the Wardens and Stewards of Com- 
< panies.” 


Anſwer. This Objection extends equally to all corporate Aſſem- 
blies, by Cuſtom, Charter or By-Law. But there 25 a known Me- 


thod, by Aandamics. 


Obj. If a Perſon has a Right to be admitted a Freeman, yet un- 


leſs He be approved of by the Mayor &c. He is not to be admitted: 
And there i is no Method to compel them to approve. 


Anſwer, If the Mayor Sc. diſapprove, without Cauſe, a Man- : 
domus will lie, ſuggeſting the Qualification and Right of the Perſon 


Claiming to be a Freeman, and commanding t the Myer to approve 
and admit. 


Bur Suppoſing the By-Law good, it has been SS that this 


Caſe is not 2within it, 


ft Obj. The Mandamus is, to admit Green to the Freedom of 
the Company : The By-Law relates only to the Freedom of the City. 


Anſwer. 
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Anſwer. It appears from the ſecond * to be the ſame 


thing. 


2d Obj. The By-Law prohibits indeed the Election of Perſons 
not called, and approved &c. and ſubjects Diſobedience to a Penal- 
ty; but does ct make the Election -vozd, and cannot transfer the 


Right of Election veſted in the Electors, to the Mayor &c. 


Anſwer, Theſe Objediions are founded upon a Miſanderſtanding 
of the By-Law, and a Miſconception of the Nature of the Caſt 
The Writ recites * that Green had been duly elected and admitted 
ea Freeman; and therefore commands the Mayor to ſwear him— 
The Mayor returns the By-Law Fc. and © that before Green's ſup- 
*© poſed Election and Admittance (by the Company) to be a Free- 
man, He was not called and approved by the Mayor &c :” And 


the Fact found by the Jury is, That He was Elected and Ad- 
** mitted by the Company; but not called and approved by the 
Mayor Sc.“ So that it appears upon this Record, that the Intent of 


the By-Law was, that no Perſon ſhould be Elected and admitted a 


Freeman of the Company, unleſs He was called at the Aſſembly and 


approved Sc. which was a previous Act to be done before the 
Company could ele& him; the way to prevent the Abuſe © that 
the Company unduly admitted Perſons to their Freedom :” And the 
ſecond By-Law inflicts a Penalty on the Company, who ſhould make 
any One free, without the previous Calling and Approbation; And 
the third By-Law inflicts a Penalty on the Mayor, who ſhould 
ſwear any ſuch Perſon. 


The Stating the Fact anſwers both the Objadtions. For the By- 
Law makes the Appearance and Approbation a neceſſary Qualifi- 
cation, to the being made free by the Company, and a Reftraint upon 
rem to elect any one to his Freedom, before his conforming to the 


_ By-Law: And the Right of Election is bt transferred to the Mayor 
but remains where it was. 


Obi. It is Not oturngd <« that there « Was any Aſſembly, at which 
© Green might appear, to be called.” 


Ariſwer. It ſhall be intended Aud if in Fad there was no Al- 
tembly, Green might have pleaded it as an Excule. 


Obi. He might have been elected and admitted, BEFORE le 
a this By-Law. 


Anſwer. The Jury have found, that He was elected and ad- 
5 Mmitted.: But that He v was not called and oven PURSUANT #70 


Þ 3 | _ the | 
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< the By-Law.” So that the By-Law was in being, at the Time 
of his Election &c. 


It is to be obſerved, that it is not ated, what is the Method of 
the Company's Electing Freemen, nor any thing in the Charter 
concerning it. For aught that appears, the firſt By-Law may be 
agreeable to the ancient Uſage, and revived by this By-Law and 
enforced with Penalties. But ſuppoſing it to be introductory of a 
previous Qualification, it ſeems to be reaſonable and well calculated 
to prevent improper Perſons, not intitled, being made free. It is 
much more reaſonable than the Cuſtom of London, © that no Broad 
« Cloth ſhould be fold, but what was brought to Blackwell-hall to 
« be examined; 5 Co. 62. Yet this Cuftom was held good; be- 
cauſe it was to prevent Fraud. NE 


Wr are of Opinion that None of the Objections are well found- 
ed; and therefore that the RETURN ought to be ALLowep. 


Conſequently, as this was the Caſe of traverſing a Return to a 
Mandamus, purſuant to the Statute of 9 Ann. c. 20. the Rule 
was taken, | 


That JupomenT be entered for the DEFENDANT. 


Goodritle, ex dimill. Cheſter, wor; Aller & Elmes. 7:9 ak 
W | | | WE 125 | | 55 an, 1757 
Tr. 26, 27 G. 2. Rat. 590. 1 AB 


"THIS Caſe was firſt argued on Tueſday the 4th of February 
1 1755, when there were only 3 Judges; Mr. Juſt. Wright 
having (two Days before) reſigned, and Mr. Wilmot (who was ap- 
pointed to ſucceed Him) not. being then called a Serjeant : And it 
was again argued, and determined, on this Day, (when Mr. Juſt. 
Wilmot was alſo abſent, in the Court of Chancery.) e 


It was a Special Verdict in Ejectment for an Acre of Land lying 

in the Pariſh of St. Philip and Jacob in the County of Glouceſter. 
It finds, as to One Piece of Land, containing 14 Inches in Length, 
and 33 Feet in Breadth, (Parcel of the Premiſſes;) And as to One 
Other Piece of Land, containing 3 Feet 6 Inches in Length, and 7 
Feet in Breadth, (other Parcel of the Premiſſes;) And as to One 
Other Piece of Land, containing 2 Feet in Depth and 14 Feet in 
| Length, (other Parcel of the Premiſſes contained in the Declara- 
tion ;) That Thomas Cheſter Eſq; was in 1648 ſeiſed in his Demeſne 
as of Fee, of and in the Manor of Barton Regis in the County of 
Glouceſter, with the Appurtenances. That the ſaid T. C. Eſq; being 
lo ſeiſed, certain Articles of Agreement were, on 24th June 1648, 
Mm made 
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made between the ſaid Thomas Cheſter and One Jobn Gatley other- 
wiſe Dowle, reciting a Preſentment by the Homage, at a Court 
Leet of the ſaid Manor, holden 1oth of April 1648, © That the 
e ſaid John Gotley alias Dowle, in the new Building of a Houſe at 
c Lafford's Gate, had encroacbed upon the Waſte of the ſaid Thomas 
© Cheſter then and yet Lord of the ſaid Manor, 14 Inches in Length 
„ and 33 Feet in Breadth, without his Houſe ; together with a 


* Porch, without the Wall adjoining to the ſaid Houſe, of 3 Feet 


and an half; for the which Encroachment, the ſaid John Getley 
* alias Dowle was by the ſaid Jury amerced ; as by the Preſentment 
* aforeſaid, in the Rolls of the ſaid Court, appeared ;” The {aid 
Thomas Cheſter and John Gotley thereby agreed, not only concerning 
the ſaid Amerciament, (whereof the ſaid Thomas Cheſter thereby ac- 
quitted and diſcharged the ſaid John Gotley,) But alſo the ſaid To- 
mas Cheſter, for the Conſideration thereafter mentioned, agreed to 
permit and ſuffer the ſaid John Gatley his Executors and Admini- 
ſtrators, to continue the peaceable Enjoyment of the ſaid Ground 
and Waſte encroached, without his Diſturbance ; And alſo to have 
Liberty to ſet and place a Poſt in the Street &c. and 3 other Poſts 


Sc. without any Diſturbance or Trouble by him the ſaid Thomas 


Cheſter &c; for the Term of 100 Years from the Day of the Date 
of the ſaid Articles. In Confideration whereof the ſaid J. G. alias 


D. for Him his Heirs Executors Sc. covenanted and agreed to pay 


to the ſaid T. C. his Heirs or Aſſigns, the Sum of 6 5s. 8 d. per An- 


. num yearly &c. during the ſaid Term: In Conſideration whereof, 


the ſaid F. C. granted and agreed to let the ſaid Encroachment or 


*  Encroachments to ſtand, for and during the ſaid Term, without 


any Diſturbance Fc; So as the ſaid yearly Rent or Sum of 6 s. 8 d. 
be duly paid &c. And it was further found, That the 7700 firſt 


Pieces of Land particularly mentioned and deſcribed in the Verdict, 


are the two ſeveral Pieces of Land mentioned in the ſaid Articles to 


be encroached on by the ſaid John Getley otherwiſe Dole; and 


Parcel of the Waſte, and Part of the Tenement in the Declaration 


mentioned; and were ſo encroached and taken in by the ſaid J. G. 


otherwiſe D. IN the building or erecting the Meſſuage or Houle 


mentioned in the ſaid Articles, ſome ſmall Time before the Date 


of the ſaid Articles; and then were lying in and part of the faid 
Manor, and were part of a PUBLIC STREET and KIxG's HIGH- 
way, called Weſt-Street, in the Pariſh of St. Philip and Jacob in 
the ſaid County of Gloucefter, and leading from the City of London 


to the City of Briſtol. 


The Jury likewiſe find That the ſaid yearly Sum of 6s. 8 d. was 


" duly and conſtantly paid, in Purſuance of the ſaid Articles, by the 


Defendants and thoſe whoſe Eſtate they have, to the ſaid Thomas 
Cheſter and the ſucceflive Lords of the ſaid Manor, (his Deſcendants,) 
during all the ſaid Term of 100 Years; and from the End thereof, 
ESI nn d = = 
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Then they find That the Defendants Alter and Elmes, ſometime 
in the Yearof our Lord 1748, erected certain Paliſadoes before the 
Front of the ſaid Houſe, and thereby took in and incloſed the third 
Piece of Land, above particularly mentioned and deſcribed, then 
lying in and being part of the ſaid Manor, and being then other 
part of the ſaid public Street and Highway ; and have kept the ſame 


ſo incloſed, ever fince, to this Time: And that that part of the 


ſaid Street where the ſaid Encroachments were ſo made, at the ſe- 
veral Times of the ſaid Encroachments, contained in Breadth (in- 
cluding the ſaid Encroachments) 60 Feet and no more. 


The Jury find Thomas Chefter Eſq; the Leſſor of he Plaintiff, to 


be Heir at Law to that Thomas Cheſter Eſq; deceaſed, who executed 


the Articles; and, as ſuch, to be ſeiſed of the ſaid Manor with the 
| Appurtenances, as the Law requires; And that, being ſo ſeiſed He 
made the Demiſe to the Plaintiff: By Virtue of which Demiſe, He 


entered &c. and was ejected &c, But whether upon the whole | 


Matter aforeſaid in Form aforeſaid by the ſaid Jurors found, the 
ſaid G. A. and L. E. are guilty of the ſaid Treſpaſs and Ejectment, 


As To the ſaid three Pieces or Parcels of Land, Parcel &c. by them 


ſuppoſed to be done, or not, the faid Jurors are wholly ignorant 
Sc. And fo the Verdict concludes | in the ordinary Form. 


The Counſel for the Plintif made two Queſtions ; Viz. 


ſt Queſtion—Whether an Ejectment will lie for theſe Premiſſes 
AS DESCRIBED in the Declaration. 


2d Queſtion—Whether the Defendants are at 1 to contro- 
vert the Title of the Plaintiff; or are ESTOPPED from lo doing. 


Firſt—It may bo objected, > That no Ejectment will lie of 


Land which is part of the King's Highway.” But it is plainly and 


beyond Controverſy part of the Lord's Soil; though it is indeed ſaid 

to be part of the Highway. This Highway i is found to be 60 Feet 
wide. Therefore if enough be left for a publick Way, the Reſt 
belongs to the Lord: At leaſt, He is not guilty of a Nuſance, if he 


ſhould ere any thing upon the gun Part of it. 


| Now 60 Feet is much more than enough for any Highway : : 


And the Encroachment is only from the Front of the Houle ; Not 
in the Middle of the Highway. 


The Overplus of the Soil is not veſted in the Crown ; but in 


the Owner of the Soil. 2 E. 4. 9. Bro. & Fitzb. Abr. Tit. Chimin. 
In Tr, 13, 14 Geo. 2. C. 5. and at Serjeants Inn, Selman v. 
mmm | — Courtney 


Argument for 
the Plaintiff, | 
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| cc recoverable in an Fjeetment.” 


— 
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Courtney (concerning giving in Evidence, a Right to a Highway,) 
It was unanimouſly holden “ That, in Treſpaſs, the Defendant 
* may juſtify that it was a Highway, but cannot give it in Evi- 
% dence ; and That the Right to the Soil was not in the Crown.” 


If the Highway was taken out of the Lord's Waſte, the Right 
and Property of it is clearly in the Lord; And the Lord may diſtrain 


an it: S018 17 E. 3. 43 Pl. 31. If it was not taken out of the 


Waite, it belongs to the Owners of the Soil on each Side. The 


Caſe of Selman v. Courtney (ſupra) was ſo determined by all the 


Judges, 2 


The Owner of the Soil may cut down the Trees, and may have 
an Action for digging the Soil. 'So is 1 Ro. Abr. 392. Pl. 2. and 
1 Re. Abr. 392. Pl. 3. Title Chimin private, Letter B. 


In the Caſe of Sir Jobn Lade v. Sheppard, H. 8 G. 2. B. R. 
The Land was the Property of the Plaintiff, who made it a Street; 
and the Defendant's Bridge reſted upon it; and He had (by Leave 
of the Commiſſioners of Sewers) arched over the Ditch, and dug 


the Ground, and fixed Poſts upon it. It was holden © That this 
making a Street was only a Dedication of it to the Public, for the 


particular Purpoſe of paſſing and repaſſimg; but that the Soil be- 
** longed to the OWNER.” V. 2 Strange 1004. S. C. 


The General Queſtion is © Whether a Part of a Hicuway le 


The Deſcription of a Highway is laid down in Co. Litt. 56. a. 


The Property of the Soil of the Highway (as has been already 


proved) is in the Lord of the Sozl, An Action of Treſpaſs muſt be 


founded on Poſſaſſion: And an Ejectment is an Action of Treſpals. 


In Cro. Elig. 339. Jordan v. Cleabourne— per Popham and Gaudyh, 
It was holden to be but a perſonal Action, and a Treſpaſs in it's 

Nature. Therefore the Plaintiff might be poſſeſſed of it; and con- 
ſequently may recover Polſiqſin of it, in an Ejectment: For if he 


has a Right to the Poſſeſſion, he muſt have a Remedy for it. 


It is not every.Encroachment, that is a Nuſance to the Public : 


Some Encroachments may ſtand. Fitzh. Abr. 77. a. Ne 447. 8 E. 3. 


is one Inſtance of it. But there, the King mult be intended to be the 
Owner of the Soil: Otherwiſe, the Rent would have belonged to 
the Owner of the Soil; not to the King. | 8 


The Sheriff may deliver full Seiſin of the Thing here demanded. 
In Proof of which, they mentioned a Note of a Caſe before Lord 


Ch. Baron Pengelley, in Wiltſhire; where an Eje ctment was brought 


2 for 


* 
* 4 
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for a Cottage in the Highway ; And it was objected © That it would 


« not lie, becauſe the Sheriff could not deliver Poſſeſſion:“ But Ld. | 


Ch. B. Pengelly cver-ruled the Objection; and ſaid that Mr. Juſtice 
Fobn Powell had been of that Opinion which Himſelf then went 
upon, and had done the like. 


They inſiſted very ſtrongly, that the Sheriff can give Seiſin of 
the Thing; sUBJEcT To e Rights of others, upon this Proper- 
ty, for particular Eaſements. Co. Litf. 4. a. Cro. Elis. 421. Melden 


v. Bridgewater, Co. Litt. 48. 5. For the Rights of others are not 


to the PossESS1ON ; but to mere EASEMENTS, which are collateral 
to the Thing itſelf. Cro. Fac. 263. Sir William IWrey v. Veſper. 
And there is no Reaſon for making any Difference between public 
and private Eaſements. This Argument might as well be uſed in 
Regard to ſuch an Eaſement, as a Right to ſet up Stalls in a Fair 
or Market. But the Caſe of the Mayor of Northampton v. Ward 
in 2 Strange 1238, is a full Proof © that Treſpaſs is the proper 
Remedy for erecting Stalls in a Market.” Now if a Perſon 


ſhould build a Houſe, inſtead of ſetting up a S; Would not an 


Ejectment lie, by the Owner of the Soil ? 


| Secondly, (under the firſt Queſtion,) It will alſo be objefted 


here, © That the Thing demanded is not ſufficiently deſcribed ;”* The 
Ejetment being only © for an Acre of Land.” . „ 


The Plaintiff's Counſel ſaid they did not diſpute the Caſe of 
Night v. Syms, Carth. 204. 4 Med. 97. 8. C. [V. alſo 1 Salk. 


254. 8. C. and 1 Shower 338. S. C.] © That an Ejectment of 
* ſo many Acres of Arable and Paſture, without ſhewing the 


* Quantum of each Sort, is not good:“ But they obſerved that in 
the preſent Caſe, two Anſwers may be given to this Objection; 


dig. 1ſt. That this is 2 Part of the Doubt of the Jury : Therefore 


the Court will not lay any Streſs upon it. 2dly. That the Special 
Verdi has aſcertained the Nature and the Quantity and the Situa- 
tion of this Land ; For it is found to be part of the Waſte, and is de- 
ſeribed even to Inches: So that the Sheriff can have no Doubt, WHAT 
to deliver Poſſeſſion of. „„ 0 | 


5 Second General Queſtion The Plaintiff's Counſel ſaid that This 
1 an unconſcientious Defence; as the Defendants have already en- 


joyed this a hundred Years under theſe Articles and have conſtautiy 


paid the Rent: And therefore they are Es To ED from contro- 


verting the Leſſor's Title. They cited 1 Salk. 276. Trevivan v. 


Lawrence & al, and 2 Ld. Raym. 1030, 1048. S. C. in ſupport of 
this Poſition ; and likewiſe to prove that not only the Parties, but 
alſo the Court and Jury, are bound by this Eſtoppel : In further 
Confirmation whereof, they alſo cited Cv. Litt. 352. and 231, and 
Lite, d 374. 85 
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Argument for 


the Defen- 


And therefore they prayed. Judgment, for the Plaintiff. 


The Counſel for the Defendants, began with obſerving upon par- 
ticular Parts of the Verdict, which they thought to be material. 


As that it is expreſly fornd « That part of this Land is part of the 


« Street, which is part of the King's Highway :” And the third 
Parcel is expreſly found to be © Other Part of the ſaid Street or 


« Highway,” And the Jury likewiſe find, © That the Way is in 
* Breadth (including the Encroachments) bo Feet, and No more: 


Which is FaR from Finding a Surplus. That it is not found 


That the Defendants claim ander Gotley. That the Ejectment 


* 18 for © one Acre of Land with the Appurtenances : But the 


Verdict deſcribes Three Parcels by Inches and Feet. 'The Plaintiff 


is found to be Lord of the Manor of Barton Regis; in which Manor 
this Waſte lies: And the two Pieces firſt mentioned are found to be 
encroached upon and taken in, by erecting a Houſe ; And that upon 


the third, certain Paliſadoes were erected. And the Doubt of the 


Jury 1s ” Whether the Defendants were guilty of a Treſpaſs 198 
theſe Parcel of LAND.” 


Then they proceeded. to their Objections. 


1ſt ObjeQion—The Plaintiff's Demand, and the Finding of the 
Jury, are not agreeable to each other; ſo as to intitle the Plaintiff 
to recover, upon this Verdict. For the Demand is of an Acre of 


_ Lanp, merely: Whereas it is found © That a Hovse is built upon 
« the former two Parcels.” And this was a Fact within the Plain- 


_tiff's Privity : And therefore the Ejectment ought to have been 


brought for the Houst ; not for the Land. So is F. N. B. pa. 
192: Though with a N. indeed there. But, however, 39 H. 6. 8. 


and Bro. Demaunde, pl. 14. S. C. and alſo pl. 5. & pl, 33. ſufti- 


ciently prove“ that the Demand ought to be, or an Hovss ; not 
* of Arable Land; (as the Term © Land” imports. 80 alſo do 
_ Plowden 168, 170. Hull v. Graunge. Jenkins 6th Century, pl. 53: 


fo. 268. Cra. Eliz. 234. Hayes v. Allen. Co. Entr. 642. S. C. 


2 Rell. Abr. 704. Title Trial, pl. 22. and Dyer 47. b. Bamſier v. 


Benjamin (in may dine. * 


And is it was not to 'S, thus ſpecifically n. as it is at the 
Time; there could be no Certainty how to deliver Peſſe Non. And 
ſuch Specification would be liable to no Objection: For in P. 
12 G. 1. B. R. Sullivan v. Segrave, 1 Strange 69 5. An Ejectment 


9 parte Domiis”” was holden to be Good. 


But here, the Verdict finds What the Plaintiff's Words of De- 


mand are not apt and fit to intitle Him to recover. 75 
2 


— _——_— 
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The Sheriff may break open a Hoſe, to deliver Poſſeſſion of 
Part of it. 5 Co. 91. Semaine's Caſe, 2d Reſolution, Style 238: 


More than enough, is Error: And Leſs is bad. In 2 Ld. Raym. 


1470. Bindover v. Sindercomb, A Deſcription of * Part of a Houſe” 
was holden to be good; becauſe it ſuffioed to deſcribe it 70 the 
Sheriff. 


Where the Land may be aſcertained, by being at the Plaintiff's 
Peril ſhewn to the Sheriff; yet even there, it muſt be Land of the 
ſame Quality, as was demandeil; (efuſdem generis.) Savile 28. Caſe 


67. The Queen v. Ayleworth. Co. Eliz. 26 5. Scriven v. Prince. 
ths Eliz. 465. Portman v. Morgan. A Demand of Land muſt (in 
our Law) be certain. Lutrrel's Caſe, 4 Co. 7. x 


There was a Caſe of one  Degony Green v. William ns, 1 


1715, where a Houſe was actually ſawn aſunder : (They ſaid 5 


had the Declaration from the Hen of the Defendant.) It was an 


Ejectment of an Acre of Land, (but further deſcribed indeed,) Of 


which the Dean of Exeter was the Claimant: And, though there 


was no Judgment or Execution; Yet, by Conſent, the Houſe was 


ſawn afunder, in Order to deliver Poſſeſſion. 


Though fri Water has o* late Yew been rotten over, yet 


ſufficient Accuracy and Preciſion is /iz// neceſſary: And part of a 


 Hovse can never be ſaid to be within the Deſcription of Land. 


Co. Litt. 4. a. is no Authority againſt this; Nor 4 Co. 87. 6. And 
in Cro. Fac. 654. Royſton v. Eccleſton— Ejectment * de una Domo 


& de uno Pamario was holden good, upon the Principle of 
their conveying a ſufficient Certainiy, ſo as that the Sheriff might de- 
liver Poſſeſſion. Palm. 337. S. C. II Co. 55. Savel's Caſe. 1 Salk, 


254. Knight v. Syms. 1 Show. 3 38. 8. C. 


And it would be very dangerous, if Certainty of Deſeription 
ſhould not be firietly kept 8 


Second Objection. This appears to have been Ponte of the Waſte: 1 
and ought to have been ſo deſcribed: And alſo it is part of the 


King's Hicuway. Therefore No Poſſeſſi on, or no W Foſſeſſion, 
at leaſt, can be delivered of it. 


P. 15 G. 2. B. R. In the Caſe of Popple v. Dobſon, © ” « Waft- 
© Ground” was thought a good Deſcription : Sed Adjourn'. [Cur 
adviſ ] Cro. Car, 511. Mulcarry and v. Eyres and Others, on 


Error in Ejectment, from Ireland, © Bogge” was holden a good 


Deſcription. 


And 
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And it being the King's public Higbway, the Plaintiff can never 
have Poſſe//ion delivered of it. The Owner cannot levy a Fine of 
it: Nor can he diſtrain in it; as may be ſeen in 2 Just. 131. 
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i In Caſes of Encroachments or Purpreſtures on it, theſe Encroach- 
1 5 | ments are pon the King: And fo is 2 Iiſt. 272. expreſly ; © Dici- 


il tur Purpreſtura, quando aliquid ſuper Dominum Regem injuſtè oc- 

iy __ © cupatur, ut &c. vel in Viis publicis obſtructis. And the Remedy 

i is by Preſentment or Indifment. 9 Co. 113. 5 Co. 73. 0. 27 H. 8. 

„ 27. 4. But an Action lies, only where a Man receives a ſpecial 

I Injury. 

i How can the Plaintiff have PLENAM Seiſinam of this? In 1735. 

| a 8 Geo. 2, There was a Caſe of Well-adviſed, ex dimiſſ. Sin Bourchier 

5 tray & ab v. Foſs & al in Ejectment, at the Summer Aſſizes at 
| Exeter. The Declaration deſcribed a Piece of Land, containing 

it 40 Feet in Length and 4 Feet in Width, part of the Manor of 7. 

i But the Plaintiff was nonſuited. For The Land was part of the 

N IHaſle: And upon Evidence, it appeared to be part of the Hicu- 

lo WAY, on which the Defendant had built. Lord Hardwick? held 
1 e That No Posskss fox could be DELIVERED of tbe SOIL of the 

| * HiGnway ; and therefore no Ejectment would lie of it: And it 

* it was a Nuance, the Defendant might be indicted.” 

1 In the preſent Caſe, Al theſe three Pieces of Land are part of 

'1 the King's Highway, and are encroached upon: And the two for— 

= mer have /4i/{ing Nuſances upon them. „ 

ft Es If a Highway lies within a Manor, It muſt be agreed (eſpecially 


as found here) that the Lord has the Propriety of the Soil; to be 
uſed conſiſtently with the Privileges of the Subject: But the Queſtion | 
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1 is, bat Remedy the Lord has, in Caſe of a Niſauce upon fuch 
4 # art of his Property as lies in the King's Highwoy, We fay He has 
9 15 ſpecific Remedy, by Ejectment. The Caſe of Sir John Lade v. 
. Shepherd, 2 Strange 1904. does not prove that an Fjec7ment will 
i die: That was not an Ejectment; but an Action of Treſpaſs. And 
l perhaps an Action of Treſpaſs might have been here maintained: But 
not an Ejectment. And if the Lord of the Soil ſhould recover and 
1 continue it, He would thereby become a Mrong-Doer: Whercas, 
9 according to 2 Int. 294. 't is the Wiſdom of the Law, fo to fe- 
þ | iolve, © ut fit Fins Litium.“ 3 

| As to Fitzh. Abridgment 77, a. It is the Caſe of the King: And 
| ' by his Prerogative, He may continue it, if it be no Injury to the 
ll zubject. But a Highway muſt always continue a Highway. Co. 
ar. 446. Towler v. Sanders, fully proves“ That it cannci be nar- 
1 „ :owed ;” Neither can it be incloſed. 
9 Second 
| 
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Second General Queſtion. As to the Eſlappel— lt does not ap- 
ar that the Defendants claim under Gotley, therefore that Point is 
out of the Caſe. 


It was orged by the Counſel for the Plaintiff, by way of Reply— 
That as to the Efoppel, the Court muſt neceſſarily intend, upon 
this Finding, that the Defendants themſeluves paid the Rent, and 
erected the Paliſades in 1748: And the Rent which was paid from 
the End of the Term 7:// 1750, muſt be preſumed to be paid gv 
THEM ; they being hen in Poſſeſhon. A Special Verdict is not to 
be taken ſtrictly; like a 3 Pleading. 


Re ply. 


As to the * Iſt Objection made by the Counſel for the Defen- * beate 
dants Non conſtat that this Land is built upon: Tis only found that the two 


That in the new building of a Houſe at Lafford's Gate aforeſaid, in] 


“ Gotley had ENCROACHED upon the Lord's Waſte, ſo many Feet flion were 


« &c, But it does not follow that Gotley actually ButLT upon the 1 
Land, which He ſo encroached upon; For there are very many a of this 


ol ber Ways of encroaching upon Another's Land, beſides building Argument: 


upon it : For Inſtance, a Penthouſe overhanging and dropping upon pert 
it, may be an Encroachment. No expreſs Fact of building upon dants having 


this Land is found. Indeed it is ſaid in the Finding, that the third wr pat 


Piece of Land is raten in and encloſed with Paliſadoes, by the ſaid Nabe which 
J. Gotley. But the Faliſadoes anſwer this e He encloſed the Plainfts 
it with them. 3 5 5 3 had 

| taken up (by 
way of Pro- 


They agreed to the Doctrine of the Neceſſity of ſufficient Cer. os 3 the 
tainty in the Demand: But ſaid and infiſted that it is ſufpcient, if . 


V. pa 74 5 
the Sheriff may know how to deliver Paſſaſin. 1 N 


The Term“ Land” is ſaid by Lord Coke, legally to include 
Caſtles, Houſes, and other Buildings. Co. Litt. 4. a. And by a Grant 
of „ all a Man's Land, All his Houſes, Mills and Woods would 
paſs : As appears in Luttrel's Caſe, 4 Co. 87. b. And by the Civil 
Law, « Appellatione Fund:, omne Ædiſicium & omnis Ager conti- 
© netur.” ibi dem. Therefore, as they would paſs in a Conveyance, | 
1 is no Reaſon why they ſhould not be included in an Eject- 
ment, upon a ſuppoſed Leaſe ; Which Leaſe, if it was a real Ft, 
would undoubtedly carry chem. 


None of the Things Jeſceibed-; in the Declaration difter from the 
Deſeriptions of them in the Verdict. 


Indeed it is only 14 Inches in Length, that it is pretended any 
part of the Houſe now covers. But the Words are That © whereas 
it was preſented. that the ſaid J. G. had encroached upon the 
Oo «© Waſte 


142 Hilary Term 30 Geo. '2, 


* Waſte of the Manor of the ſaid T. C. &c. 14 Inches in Length 
s and 33 Feet in Breadth, without his Houſe ; together with a Porch 
<« of 3 and - Feet in Length and 7 Feet in Breadth, without 7he 
* Wall adjoining to the Houſe.” Now it is not neceſſary that the 
Court ſhould conſider theſe two Pieces of Land, as a Houſe ; eſpe- 
cially the latter, upon Which the Porch is erected. 


It is nat found to have been a Meſſuage at the Time of the Hanis 
laid. On the contrary, the Pieces of Land incroached upon arc 
found to be Parcel of the Waſte, and part of the Tenement in the 
Declaration mentioned : Which Tenement i is not a Houſe, but an 
Acre of Land. However, this Objection cannot overthrow the 
wobole Verdict: For the third Parcel is clearly Land, and not Houſe. 


If a Man builds upon my. Land, It would be very hard if 1 
B not, Daene this, demand my cwn LAND, 


it Ru If the Ejectment was brought de parte Doms, (which they did 
is not admit that it could be,) how would the Sheriff know WHICH 


| 
i Part to deliver Poſſeſſion of? The Plaintiff muſt, in both Caſes, 
1 ſhew him, at his Peril. | 


[ Though cc ' Ponarian” be good, yet it would equally be wvod, 5 
Ph 5 called oi Land. 5 


en the Note As to the * ſecond Objection made by the Counſel for the Defen- 
„ dants, The Plaintiff's Counſel replied x Go the Right is admitted 10 
remain in the Owner of the Scil, to be uſed conſiſtently with the 
Privilege of the Subject : Which Admiſſion is ſufficient for our 
Purpoſe. He may dig Sand or Stones; provided He do not com- 
mit a Nuſance in the manner of doing it. Therefore tis plain that 

Ile has a private Right remaining. in Him. 


— 
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An ad quod damnum alters no ape The Owner retains the 


old Road, diſcharged of the Eaſement, which 1 1s FO to ano- 
ther Part of his Land. 
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The Court have nothing to do with the 18 in this Caſe : 
It does not appear to the Court, to be any Nuſance to the High- 


way; or that Mr. Cheer will continue it, if he ſhould recover the 
| Land. 


— 
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Cre. Jac. 446. was for a ſpecial Injury received from the Deſen- 
dant's laying Logs in the Highway : But though the King can't 
narrow his Prerogative, to the Injury of the Subject, yet it does not 
follow from that Caſe, that the apa of the ke is not in 

Owner of the Soil. 
35 Lord 


= — —ͤ — 
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Lord Mansfield aſked Whether they had any Note or Report of 
that Circuit-Caſe which was ſaid to have been determined by Lord 
Hardwicke ; and by whom it was taken. But there was no Note 


or Report of it; And it ſeemed to have been mentioned at the 
3 Aſſizes, from ſome imperfect Recollection. He therefore proceed- 
dd to give his Opinion immediately; putting this Cafe of Sir Bour- 


chier Wray out of the Way entirely; as being fo looſely remembred 


and imperfectly reported, as to deſerve no Regard, or be at all clear 


and intelligible as to what it really was. He ſaid it was impoſſible 
to ſuppoſe that Lord Hardwicke had any Note or Memory of ſuch 
a Point ariſing at the Aſſizes: Otherwiſe, he would wait till he 


could know the true State of it from his Lordſhip, from the De- 


ference he paid to fo great an Authority. But from the Manner 
in which it is quoted, there is no Ground to ſay what the State of 
that Caſe or Determination really was, ES 


As to the Queſtion © Whether an Ejectment will lie, by the 
« Owner of the Soil, for Land which is ſubject to Paſſage over it as 
« the King's Highway,” | : 


1 Ro. Abr. 392. Letter B. pl. 1, 2. is expreſs—* That the King 
has Nothing but the Paſſage for Himſelf and his People: But the 


e Freehold and all Profits belong to the Owner of the Soil.” So do 


all the Trees upon it, and Mines under it (which may be extremely 
valuable.) The Owner may carry Water in Pipes under it. The _ 
Owner may get his Soil diſcharged of this Servitude or Eaſement of 


a Way over it, by a Writ of Ad quod damnum. 
It is like the Property in a Market or Fair. 


There is no Reaſon why he thould not have a Right to ALL Re- 


medies for the Freehold ; ſubject ſtill indeed to the Servitude or Eaſe- 
ment? An Aſixe would lie, for if he ſhould be diſſeiſed of it: an 
Action of Treſpaſs would lie, for an Injury done to it? 1 


1 find by the Caſe of Selman v. Courtney, Tr. 13, 14 G. 2. that 3 


Point which had been before the Court of Exchequer in the Caſe ot 
the Ducheſs of Marlborough v. Gray, M. 2 G. 2. is now ſettled ; dig. 
* that it's being a Highway cannot be given in Evidence by the 
” Defendant, upon the General Iflue :” Which proves that the 
| Ownerſhip of the Soil is bt in the King. I ſee no Ground Why the 
Owner of the Soil may not bring Eje&ment, as well as Treſpaſs ? 
It would be very inconvenient, to ſay that in this Caſe He ſhould 


have No ſpecific legal Remedy ; and that his only Relief ſhould be 


repeated Actions of Damages, for Trees and Mines, Salt-Springs, and 


other Profits under Ground, Tis true indeed that he muſt recover 
the Land, SUBJECT To the Way : But ſurely He ought to have a 


helfe 


— 


— , e — 
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— 
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ſpecific Remedy, to recover the LAND ITSELF ; notwithſtanding 
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of the Land, than of a Houſe, or part of @ Houſe. 


which the Nuſance is erected. 


And the Tenants in Poſſeſſion of it defend themſelves by ſaying 


1 Owner's recovering his Land. 

0 | 

1 5 . . | 0 . . 

| But however, this is not a Houſe (which perhaps ought, if it were 
1 To, to be particularly named ;) but merely a Wall or, PART of @ 
5 Hall or Building: And there is not ſuch Preciſcneſs 8 in 
[ W as there is in real Actions, 

5 The Con will go to the utmoſt Extent, in A f Ejett- 
i ments that e may have ſpecific Remedies for their Rights, 

5 

. Dyer 47. a. pl. 6. is s very ſtrong, There, the Recovery. was, of 
i © 100 Acres of Land, 20 Acres of Meadow, and 40 Acres of 
| * Paſture, in D.” without mentioning any Houſe or Garden : And 


the better Opinion ſeems to be © That the Plaintiff ſhould thereby 


85 Land. 


it's being ſubject to an Eaſement upon it. 


Second Queſtion As to the Deſeription — 


I don't know whether it is not even better deſcribed by the Name 


I think it would have made the Objection much Aronger, if the 
Plaintiff had only claimed the NUSANCE, inſtead of the Land on 


Here He does not claim the Nufance : He claims the Lond, 


„That they have ereffed a Nuſance upon it.” Now it would 
be a ſtrange thing, if hat ſhould be a good Defence againſt the 


recover the Buildings built thereupon.” . 


That was an Action of a higher kind than an « Hlefinoin: It was 


a real Action, a Writ of Intruſion, in which that Recovery | was 
had. bis 


But here, the dn g erected is only PART of a Houſe or 
Wall: And it 1s erected, by Incroachment, upon the Plaintiff's Land. 


The Caſe of ths Defendant is moſt apfaranruble-: For he inſiſts 
upon holding the Thing demanded without any Pretence of Title; 
and infifts that the Plaintiff ſhall have no ſpecific Remedy for his 


Therefore I am of Opinion that the Plaintiff ought to recover 
upon this ſpecial Verdict, 


Mr. Joſt. Deniſan concurred, 


3 The 
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The Difficulty a at che Affizes aroſe (as the Judge who tried the 


Cauſe has * declared) merely upon an Apprehenſion that there had * Note; Mr. 


been a Determination at the Aſſizes formerly, by Lord Hardwicke, 
« That an Ejectment would not lie for a Property in Soil, over 


which there was a Highway ; becauſe the Sheriff could not de- 
« liver Poſſeſſion of the Highway. — 


But the Reality of this Authority has not been at all proved, to 
any kind of Satisfaction. 


Treſpaſs would undoubtedly lie : Why then thoule not an | Eject- 


ment? 
It is ſaid © That the Sheriff cannot er full Poſſeſſion.” 


But why not ? Indeed, it muſt be /ubjeF to the Eaſement : But 
there is no other Difficulty i in the Matter, 


"Thenkue I take it for granted, that there was ſomething more! 
in that cited Caſe of Sir Bourchier 85 than We are now ap- 
prized of. 


As to the ſecond Queſtion— 7 


=o might have been perhaps difficult to have deſcribed this fart 
g of a Houle. 


Juſtice F-/ter, 
who tried the 
Cauſe, had 
deciared this, 
during the 
Courſe of the 
Argument. 


He ſaid He 
ſhould have 


had no doubt 
about it, at the 
Trial ; but 
upon it's be- 
ing alledged 


that Lord 


Hardewicle, 
(for whom e- 
very One has 
and ought to 
have a Vene- 
ration,) had 


made ſuch a 


3 
And 
* py not 


take upon 
Himſelf, to 
cover rule the 
Opinion of ſo 
| great a Man. 


In that Caie 1 in Dyer 47. a, 1 take it that the Formeden' i in Re- 
verter was well brought for the Lanp, ſecundum formam doni : The 


Plaintiff had nothing to do with what the Defendant had done with 


it, or built upon it. And I think the four Judges who held on 


that fide of the Queſtion, were in the Right. 


And upon this ſpecial Verdict, the Sheriff would hive no Diff 


ny to deliver Poſſeſſion ; for any thing chat I can ſee, to raiſe any. 


1 think that Caſe in 1 Dyer is good Law. That was in a wal Ac- 


tion: And much more will the ſame Reaſon hold upon i, 
_ (which would even lie for 7. iche.) [V. Cro. Car. 301, 


And I think this Ejcctment was better and more ger brought 
for Land, than it would have been for 1 fart of a Houſe." 


Mr. Juſt. Fc er agreed that the Caſe in Pyer was good Law. 
—: EEE... 
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* V. ante 133. 


And He repeated that He had no Doubt of the preſent Caſe, 
when it was before Him at the Aſſizes, but from the ten- appre- 
hended Authority of the cited Caſe, ſeid to be determined by Lord 
Hardwicke, [V. ante 14 5.3 


The Owner of the Soil has a Right to ALL ABoveE and UNDER 
Ground, except only the Right of Paſſage, for the King and his 
People. 


And the Caſe in 1 Ro. Ar. 392. Letter B. proves this. [V. ibid. 
Fl. 1, 2, 3, 4, 5 6.1 | 


Therefore He entirely concurred with his Lordſhip and his 
Brother Deniſon, (for N. B. Mr. Juſtice Wilmot was * not preſent 


in Court at either of the two Arguments of this Caſe) that there 


ſhould be 
JuDGMENT for the PLAINTIFF, 


1 ooker very. Duke of Beaufort. 


A b, New Trial had been moved for, on a ſuppoſed . direction 


the Judge who tried the Cauſe, in admitting a Commiſſion 


under x 6 Seal of the Court of Exchequer, P. 33 Ehiz. Rotulo. 290. 


to be given in Evidence; although it was objected at the Trial, 
«© That this Commiſion was “ Nes inter AL IoS acta; of which 
* the Beaufort Family could have no Notice, nor Opportunity to de- 

* fend is, And therefore it could No affect them : Conſequently, 
it 049 / NOT to have been AT ALL admitted as Evidence; for the 
« ſme Reaſon that a Verdict in a Cauſe between cher Parties can- 


not be given in Evidence in a Cauſe between Strangers to the 


FF: former Cauſe.” 


N. B. This Commiſſion P. 33 Eliz. Rotuls. 290, in Scace ) was 
directed to 5 Commiſſioners therein named, ad Inquirendum, 
tom per Sacr'um freborum & legalium hominum Cum nr't 
Scuth'ton, quam per Depgſitiones querumcungque teſtitim, ac uni- 
bus gliis wits mediis & 7 ſuibuſcungue,““ Si Prior aut Prio- 
* ratus Sci“ Swithim Winten, in jure Doms fre Pricratis, 
fait ſerfitus in quibuſdam terris wat” Woodcrofts &c. ur 
“ Parcell' de Manerio de Hinton- Dawbney Nec no, © Si 
% Henricus, Pater noſter, (in ejus vita,) Dominus Ewardus ſex. 
a Regina Maria, aut Nos ipſi, d tempore Diſciutionis 
« Prioratiis Sci: Swithini Sc. Gb.“ with an Order for the 
Sheriff to ſummon a Jury, Sc. - 
dee . Ta 


. 
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To this, is returned An Inquiſition taken the gth of April 
33 Elig: Whereby it is found © That the Prior of St, Swithin, in 
cc right of his Priory, was ſeiſed of the ſaid Lands called 77 2 
« crofts &c. as Part and Parcel of the Manor of Hinton-Dawbney ; 
« and that, from the Diſſolution of the faid Priory, King H. 8, 
King E. 6. and Queen Mary were ſeiſed, and Queen ene 
Herſelf, in the ſame Right, to the 27th of May then laſt paſt.“ 


* 
A 


* 
** 


There are alſo returned The Interrogatories adminiſtred on her 
Majeſty's Behalf, and the Depoſitions taken thereon. 


The Subſtance of the Judge's Report was, That He admitted this 


Commiſſion and the Return to it, and the Depoſitions, to be read in 


Evidence; Holding them to be admiſſible Evidence, though not 


concluſive. That there was likewiſe much S of the 


poſſeſſion of Both Parties; and that there had been a mixed P. 


ſeſſion: But that He, in his Direction to the Jury, did lay great 
Streſs on this Commiſſion, Sc. And that wiTHouT #t's Afitance, 
He ſhould have thought the Verdict for the Plaintiff to have been a 
very hard One. 


The Report concluded, © That He Hionfelf . K fad. Ch. 
Baron) thought this Picce of Evidence to be admiſſible, but not 


— * a 
* La) ev 


A 
* 


thinks there ought in 7hat Caſe to be a new Trial. 


This Matter having been U debated at the "Ti and after 


Wards fully conſidered by the Bench; And the Court having been 


of Opinion That the Evidence was ADMISSIBLE, though vor 


* concluſive; and therefore that it was well and properly received; 


And conſequently, © That the Rule for ſhewing Cauſe why ther 
* ſhould not be a new Trial, ſhould be diſcharged ;' The ſaid 
Rule had been accordingly diſcharged, ts 


But in the Interim, whilſt this Queſtion Was depending before 


this Court, (who took Time to adviſe _ it,) The Duke of Beau- 


fort, the Defendant DIED. 


8 (on Saturday, 13th November 17 <6) Mr. Gould, N 


on Behalf of the Plaintiff, moved for Leave to enter up his * "udg- 
ment, as of the next Term after the Verdict; Which was the Term 
in which He might have entered it up, if the Motion had not ob- 


ſtructed it. 1 Leon, 187. Jfley's Caſe.—It is diſcretionary in the 


Court to grant this or not. 1 Sid. 462. Criſpe and Jackſon v. Mayor 


of Berwicke, in Point. 1 Ventr. <8, 90. S. C. in Point. And in 
= = Hilary 


concluſive ; That it had great Weight with the Jury; And that 
if the Court ſhall be of Opinion that it was 207 admiſſible, He 


7 Hilay Tam jo O® 4 


- —— 
_ OS DE EEE — 
— — — - - - * ——ů— 
- — Cong Im 
2 EE — 
; =>: = 
_ 


6 


= _ = . — — _ Y — 
— 2 — — "x - — — . — = — — * —— — . 2 - —— — 3 — 
— — —— A... — — - 0 — — - = 1 - _— — ä WS — * — 4 — Ct NE CS _— — — * — 
» L — — 2 — - — — —— — — — — — —— — — — 3 — — — — — " 2 = EY —_— EVE Ig Eee — — DIED 7c, * — : a 
. —.— — - — Za — — . 8 F SDL L Ty re I a - 2 7 * G , — 8 2 Inno mad b 
= . ES — . .. — 3 » 2 DN 2 r 3 — be y — — — 
: — n == * . . es ee ns re IR — — 1 — p 
7 8 * 2 —— —— 2 —— 1 r — <1 — — * — = 3 


Hilary Term laſt, the Caſe of Vyndbam v. Chetwynd S. P. (though 
2 premature Application.) 


Lord Mensfield—lIt ſeems reaſonable: Take a Rule to ſhew Cauſe. 
And | 


On Friday, 28th January i757, On Mr. Gould's Motion, This 
laſt Rule (for entering up the Judgment, as of the Term 


. poſt. ta. next after the Verdict,) was made * abſolute, without De. 
S. F. © fence. | 

Saturday 29h Rex ver/. Maurice Jarvis. 

January | | | 

7757. 


"HIS was a Conviction, (which ſtood in the Crown-Paper) 
upon 5 Ann. c. 14. e 


It was made by John Bytbeſea and Jchn Turner Eſq; two Jul- 
tices of the Peace for the County of Milis; and was to the Effect 
following 5 . 


Be it remembred, That on Ge. John WWebb of the Pariſh of Hil- 
perton in the County of Wilts aforeſaid, Yeoman, in his own proper 
Perſon, cometh before Us &c. Juſtices &c. And now he giveth 


us the ſaid Juſtices to underſtand and be informed That One Maurice 


Jarvis of Trewbridge in the County of Wilts Labourer, within three 
Months now laſt paſt, that is to ſay, on the 4% Day of September 
now laſt paſt, in the 28th Year &c, with Force and Arms, in a 
certain Field commonly called Sc. lying and being within the 
Pariſh and Manor of Hilperton aforeſaid in the County of Wilts 
aforeſaid, did unlawfully keep and uſe, and had in his Cuſtody 
and Poſſeſſion One Setting-Dog and Setting-Net for the Deſtruction 
of the Game; and did hen and there ride with and hunt the ſaid 
Setting-Dog, with an Intent to kill and deſtroy Game; He the 
ſaid Maurice Jarvis at the Time and Place when he ſo kept and 
uſed the ſaid Setting- Dog and Net and had the ſame in his Cuſtody 
and Poſſeſſion, was NoT gualiffed BY Any Laws OR STATUTES 
OF THIS REALM, 7o kill Game or to keep or uſe any Nets Dogs ot 
other Engines for the Deſtruction of the Game ; contrary to the 
Form of the Statutes in that Caſe made and provided. And there- 
upon afterwards, that is to ſay on the ſaid 12th Day Sc. at Cc. 
aforeſaid, Thomas Webb, Servant and Game-keeper to Eduard Eyles 
Eſq; for the Manor of Hilpertcn aforeſaid in the County of Wits 
aforeſaid, a credible Witneſs in this behalf, in his own proper Per- 
ſon, cometh before Us &c. and taketh his Corporal Oath on the | 
Holy Goſpel of God, to ſpeak the Truth of and concerning the 
Premiſes abovementioned and ſpecified in the ſaid Information we 
4 8 | ore 
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fore ore Us the ſaid &c. the Juſtices rid W dent Power 
and Authority to adminiſter the ſaid Oath to the ſaid Thomas Webb in 
this behalf: And the ſaid Thomas Webb being fo ſworn as aforeſaid, 

afterwards, that is to ſay, on the ſaid 12h Day Sc. upon his ſaid 
Oath ſo taken before Us the ſaid Juſtices as aforeſaid, faith depoſeth 
and ſweareth, of and concerning the Premiſſes aforeſaid in the ſaid 


Information abovementioned and ſpecified, © That Sc. [fully 


« proving the Fact;] He the ſaid M. Jarvis, at the Time and 


« Place when he ſo kept and uſed the ſaid Setting-Dog and Net and 


« had the fame in his Cuſtody and Poſſeſſion, was NOT qQuarL1- 


« FIED by ANY Laws or Statutes of this Realm, to kill Game, or to 


© keep or uſe any Nets Dogs Guns or other Engines for the Deſtruc- 


© tion of Game, EY to the F orm of the Statutes 1 in that Caſe yy 


* made and provided. 1 


Whereupon the faid M. J. having firſt been duly ſummoned in 


this behalf to anſwer the Premiſſes, and having had due Notice 


thereof, afterwards, that is to ſay, at the Houſe of &c. appearing and 


being preſent i in his proper Perſon before Us the ſaid &c. And the ſaid 


Thomas Webb the Witneſs aforeſaid alſo appearing and being preſent 


before Us the ſaid Juſtices; And the Information aforeſaid and the 


Matter therein contained, and alſo the ſaid Evidence thereupon 


given, having been heard and underſtood by the ſaid M. 7. in the 
Preſence of the ſaid Thomas Webb the Witneſs aforeſaid and of Us 


the ſaid Juſtices, He the ſaid Maurice Jarvis is aſked by Us the 
ſaid Juſtices, ** If he the ſaid M. J. hath, knoweth, or can ſay 


and by the ſaid Information. m 


And the fad Ae Jarvis, now here des: us the ſaid ut 


tices, DENIES hat be did KEEP AND USE the ſaid Setting-Dog and 
Niet, and had the ſame in his Cuſtody and Poſſeſſion, in Manner 
and Form as is above charged on him: But ſbews NO ſufficient Cauſe 
before Us the ſaid Juſtices, "roby he ſhould not be convicted of the Of- 
fence aboveſaid charged on him in the ſaid Information. And upon 
hearing and examining the whole Matter aforeſaid, and every thing 
alledged by the ſaid Maurice Jarvis touching and concerning the 


any thing for himſelf in his own Defence, touching and concern- 
ing the Premiſſes aforeſaid ; and why he the ſaid M. J. ſhould 
not be convicted of the Premiſſes aforeſaid, charged on hin in 


Premiſſes aforeſaid, It manifeſtly and plainly appears unto Us the 


faid Juſtices, That the ſaid M. J. was not THEN any wuſe qualified 
impewered licenſed or authorized, by or according to the Laws or 


THIS REALM, to kill Game; And that the ſaid M. J. is guilty — 


the Premiſſes aboveſaid charged on him in and by the ſaid . 
mation. 
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9 Ann. c. 14. but not mentioned in 22 & 23 C. 2. 
being Lord of a Manor :”” But it was there agreed, that thoſe re- 
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Therefore it is now here conſidered and adjudged by Us the 


ſaid Juſtices, that the ſaid M. J. upon the Teſtimony of the aid 


Tho. Webb the Witneſs aforeſaid, on his Oath before Us the ſaid 
Juſtices ſo taken as aforeſaid, be and is convicted of the Premiſſes 
aforeſaid, according to the Form of the Statutes in ſuch Caſe made 
and provided; And that the ſaid M. J. do forfeit the Sum of 51. 
for the Offence aforeſaid, as the Statute directs, Sc. 1 


Mr. Gould, for the Defendant, took Exceptions to this Conviction, 


iſt. The Juſtices have not SHEWN that they had JurIsDICTION 
ver this Defendant. For they have not ſufficiently ſhewn his Dz- 
FECTS of Qualification; which ought to have been sPECIFICALLY 
particularized, with an Allegation © that he had not any One of 
them: I mean the Qualifications mentioned in 22 & 23 C. 2. 
c. 25, To prove this to be neceſſary, he cited Rex v. Ellers. Au. 
what, or where, or when.] H. 12 G. 1. 2 Ld. Raymond 1415, 
Rex v. John Hill moſt directly in Point. Bluet Qui tam v. Needs, 
P. 9 G. 2. in C. B. (entered Tr. 7, 8 G. 2.) Comyns 522, 523. Paſ. 


9G. 2. (which he alſo cited, to ſhew the Diſtinction between a 


Declaration and a Conviction;) A General Averment is ſufficient in 
a Declaration: But Convictions muſt ſet forth WHAT Was the WANT 


of Wal fication. 
M. 19 G. 2. B. R. Rex v. Pickles, [the 2d Exception in that 


| Caſe; ] Where it was indeed holden that it was not neceſſary to in- 


ſert. the inferred or argumentative Qualification (collected from 
* of his not 


quired by the Act of 22, 23 C. 2. c. 25. ought to be | pegatively ſpe- 


Cified. 


1 Strange 497. Rex v. Sparling, H. 8 G. 1. B. R. which was a 
Conviction for ſwearing : And his Occupation was therein faid to be 


a Leather-drefler ; but it was not ſhewn that he was not a Servant, 


Labourer, Common Soldier, nor Seaman. The Court held that 


giving Him the Addition of Leather-drefſer was not enough; and 


inſtanced the Neceſſity of ſpecifying the Particulars of the Defen _ 
dant's want of Qualification, in Convictions on the Game- AF ; 
= to give the Juſtices a Juriſdiction which they, otherwiſe, 

And they alſo held that Conviction naught, Becauſe the parti- 
cu _ Oaths and Curſes were not ſet forth. And that Conviction 
was accordingly quaſhed. 


2d Exception. The Witneſs was examined privately and ex 
ferte, run to the * of the apo, and in the Abſence | 


Z 2 


** 
2 — 
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of the Defendant : So that the Defendant had no Opportunity of 


Croſs-examining Him. 


zd Exception. The Time when the Defendant was unqualified is 
not at all aſcertained, in the Adjudication of his being guilty. For 
it is only averred © That he was THEN unqualified : But ſeveral 
Days and Times, diſtinct from each other, have been antecedently 
mentioned. [V. 148, 149, 150.] | PT 


Mr. Norton contra, for the Conviction, begun with the 2d 
Exception—lIt was neceſſary for the Juſtice to take a previous Ex- 
zmination, as a Ground and Foundation for his iſſuing the Sum- 
mons: And when the Defendant attended, after having been ſum- 
moned, the Evidence was then read to him; and the Witneſs alſo 
attended; and the Defendant was aſked © what he had to ſay for 
e himſelf; and did not deſire to croſs-examine the Witneſs. 


To the 1ſt Exception—He anſwered—firſt, by citing Rex v. 
Chandler, in 1 Ld. Raym. 581, Where Holt, in delivering the Opi- 
nion of the Court upon a Conviction for Deer-Stealing, ſays © that 
it is ſufficient for the Juſtices, to purſue the Worps of the Sta- 
© tutes; and they are not, in theſe ſummary Convictions, confi- 

© ned to nice and ſtrict legal ForMs ; it is enough, if they purſue. 
the Intent of the Statutes,” N e 


If the Defendant is really qualified, he may ſhew it : But how 
can the PRosECUTOR prove the NEGATIvE ? Some of the Qua- 
lifications are ſuch as cannot well be proved in the Negati ve: But 
it is eaſy for him to prove the Afirmative. 


Tr. 9 G. 2. Rex v. Ford Conviction for keeping an Alehouſe, 
without Licence. Objected, That there was another former Law 
upon which He might have been convicted: And in 3 C. 1. c. 3. 
there is a Proviſo to exempt ſuch as have been ſo. But Cur'. held 

that if the Defendant had been before puniſhed upon 5, 6 E. 6. 
c. 25. he might have ſhewn this. J. 1 Strange 555. S. C. 


Rex v. Theed, 1 Strange 608. Conviction for obſtructing an Ex- | W 
ciſe-Officer, who came to weigh Candles. Objection, That the - 
Exciſe-Officer's Entry might have been by Night, (by 8 Ann. c. 9.) 
And then there ought to have been a Conſtable preſent. Cur. 

That might have been ſhewn on the Part of the Defendant, if in 


Fact ſo; And then he would not have been convicted: But they 
would not preſume it. Es 


Now here, the Defendant did not inſiſt upon being any way 
qualified: but only denied the Commiſſion of the Fact. Wes * 
| This 
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This Conviction follows the very Words of the Act of Queen 
Anne ; which does not enumerate the Qualifications, as that of C. 2, 
does: And this Conviction is on the * Act of Queen Anne ; and not 
on 22, 23 C. 2. c. 25. 


10 Mod. (Lucas) fa. 27. * v. Matthews, Tr. 10 Ann, B. 
R. | 1ſt Exception, | On 


Viner's Abr. Tit. Game, Letter A. fo. 3. S. C. 


Burn, Tit. Game, fo. 304. S. C. Which was a Conviction on 
5 Ann. c. 14. Where one of the Qualifications (vis. not being a 
Game-keeper, &c. being a new Qualification allowed by that Act) 
was omitted. And Cur.” held that it was not neceſſary to enumerate 
ANY : But as soMk of them were enumerated, it was fatal to omit 
another of them. [N. B. This Caſe was adjourned. | 


Rex v. Marriot, 4 G. 1. 1 rene 66. was the very Point. 
It was holden indeed that the Wirxgss cannot take upon Himſelf 


to adjudge the Qualification: But no Notice at all was taken, in the 


Determination of that Caſe, of the JusT1CEs not having adjudg- 


ed it. 


Clearly, this Defet can, at the utmoſt, 7 only tow For in 


Subſtance, 'tis the ſame thing. And it follows the Act of 5 Anne 


in "FOO. 


As to the Caſe cited I Mr. Gould, of Rex v. Ellers—It does 
not appear what the State of the Caſe was. 


And the Caſe i in Comyns 522, 523. rather makes for Us. It is 
as reaſonable that the Defendant ſhould make it out that he was 
qualified, and ſhew how , on a Conviction, as in an Aron. 


In the Caſe of Rex v. Pickles, —The Conviftion was affirmed : 


And yet a e within the Acts was omitted. 


And this Law can never, or hardly ever, hs executed, if the 
Court ſhould think themſelves bound down by the Caſe of Rex v. 
Hill ſin 2 Ld. Raym. 1415. ] 


3dly. As to the third Exeoption— 
But Lord Marsfeld ſtopt Him from proceeding, and alſo Mr. 


_ Geuld from replying ; For he ſaid it was needleſs to enter into mau 


Reaſons for quaſhing this Conviction, when One alone is 2 ſufh- 
＋ 


| cient, 


4 
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It is now ſettled by the uniform Courſe of Authorities, that the (iſt Excep- 
Qualifications MUST be All negatively ſet out: Otherwiſe, the Juſ- ton.) 

| tices have no Juriſdiction over the Perſons killing Game, or keeping 

| Dogs or Engines for the deſtruction of it, 
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The Obiter Saying in 10 Mod. (if it was a Book of better Autho- 
rity than it is,) would ſignify Nothing, when the Daotermmationts 
are the other way. 


There 1s a great Difference between the Purview of an Act of 
Parliament, and a Proviſo in an Act of Parliament. 


In the Caſe of Rex v. Marriot, Mich. 4 G. 1. B. R. [I Strange 
66.] Where the Witneſs fwears only generally; it was holden in- 
ſufficient : And the Juſtices who convict upon the Evidence of the 
Witneſs, can have no other or FURTHER Ground to 80 upon than 
what the Witneſs ſwears. 


In the Caſe of Rex v. Hill, 2 Ld. Raym. 1415. in this Court, 
H. 12 G. 1. It is the very Point eſtabliſhed and ſettled, © That the 
« General Averment is NoT ſufficient ; and that it myſt be averred 
« that the Defendant had Nor the particular Qualifications men- 
bs toned 1 in the Statute, as to Degree, Eſtate &c.” | 


In the Caſe of Bluet Wu tam v. Needs, Comyns 52 5. The general 
Averment © of the Defendant's not being qualified,” was holden to 
| be ſufficient upon an Action; — inſuſſi cient 18 a Conviction. = 


The Diſtinction is obvious betwes an Action 20 a Conviction. 
And there it was agreed (and it is given as the Reaſon why it is not 
good upon a Conviction,) © that it muſt be made out, before the 
” * Juſtice, That the Party had 10 ſuch Qualification as the Law re- 

*© quires,” before the Juſtice can convict Him: And the Juſtice 
muſt return that he had no manner of Qualification.” 


Here, the Witneſs ſwears oily generally, „„ That the Defendant 
was not qualified Sc.“ The Juſtices adjudge it GENERALLY, 
only. The Stream can go no higher than the Spring-Head. "IS 
the Concluſion which the Juſtices draw from the Teſtimony of the 
Witneſs muſt be as grneral as that en. 


i 


In the Caſe of Rex v. Pickles, It was laid down as a Rule, « that 
the Want of the particular Qualifications required by 22 & 2 30. 
2. C. 25. ought to be negatively ſet out in Convictions:“ And the 
only Queſtion there was, Whether it was neceſſary to add Nor 
* Lord of a Manor.” Exceptio probat Regulam : Nor was the 
general Rule, at all, doubted or diſputed, in that Caſe. | 
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tion.) 


(ift. Excep- 


5 


In Indictments upon 8, 9 V. 3. c. 26. for having a Coining-Preſs, 
Every thing which ſhews that the Defendant had no Authority, 
muſt be negatively ſet out. And ſo it was done, in the Indictment 
of Bell, which was lately argued before all the Judges. 


I take the Point to be sETTLED by tbe conſtant Tenor of all the 
Authorities; And I think upon very good Reaſon, (if there was 
need to enter into the Reaſon at large, after i it t has been fully ſettled 
already.) 


Therefore I am of Opinion: that the Conviction ovght to be 


quaſhed. 


Mr. Juſt. GN concurred with Lord e 


He faid it was a clear Caſe; And that it was fully ſettled and 
eſtabliſhed, © That in theſe Corvick ions, the Want of the particular 
has Qualifications mentioned in the Act of 22 & 23 C. 2. ought to 
« be negatively ſet out: If not, the Juſtices have 70 Juriſdiction 
to convict the Defendant as an Offender. And the Evidence and 


| Adjudication ought, both of them, to be, * That he has nt theſe 
"= 3 which are ſpecified | in that Ad, nor any of them. 


Indeed you are not obliged to go further than the Words of this 
Act of e of 22 & 23 C. 2. and that was the Caſe of Rex 
v. Pickles, But however, in that Caſe, the preſent Point was eſta- 
bliſhed and taken to be indiſputable. 


Tt is ſaid, that cc It! is ſufficient to lay the Offence in the Wop: 
2. "ff the AZ of Parliament. HET 


But that is not ALWAYS ſufficient : It may be neceſſary to go 
n. a 5 


P. 28 G 2. B. R. Rex v. Chapman, about :obbing an Orchard, 
was a Caſe where the mere e purſuing the Words of the Statute was 
not ſufficient, | 


But this Point now befard Us is a ſettled Caſe: And therefore | 
there is no Need to enter into Arguments about it. 


* 


The Conviction ought to be quaſhed. 
Mr. Juſt. Feſer concurred, 


On 
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On Negative Acts of Parliament, the Point is fully ſettled and 
eſtabliſhed, ** that the particular Qualifications mentioned in the 


« Purview of them, muſt be negatively ſpecified in Convictions 
40 made upon them.“ 


By the Court unanimouſly, 
CoxvIcTION QUASHED. 


Royal-Exchange Aſſurance Company ver/. Vaughan. 


HIS Caſe was juſt mentioned to the Court, on 18th Nevem- Tg ift 


ebruary 


ber 1755; and again, on 3d February 1756: But was farſt 1755. 
argued on mm May 1756; and now, laſtly, on this Day. 


It was an Action of Treſpaſs, brought by the Company: And the 
Queſtion (upon a ſpecial Verdict) was, © Whether this Company are 
* at all, or how far, they are liable to be ASSESSED 70 the LanD-Tax,” 


The Special Verdict was very long. In it were found, at 1 
the Statute of 6 G. 1. c. 18. which gave Riſe and Eſtabliſhment to 
this Company; and the ſeveral Charters from the Crown which in- 
creaſed its Fund, and enlarged its Powers beyond what they were 

originally intended (or at leaſt explicitly eſtabliſhed) by that Act of 
Parliament; The Original Foundation of it being only for Inſurance 
of Sh1ps, with a ſmaller Fund : But the ſubſequent Charters ex- 
tended their Powers, to Inſurances of Houſes and Goods from Fi ire, 
and upon Lives; and alſo increaſed their Fund. 


In the abovementioned Act of Parliament, the Original F und 
was expreſly exempted from being taxed. 


Several Facts were alſo found: Particularly, the Manner in which 
this Company have carried on their Buſineſs, under &// theſe Powers 
Jointly, and not under each n. 


The preſent Aſſeſſinent i is for their whole Stock, and in their | 
Corporate Ca _— 


They never bad been taxed at all, ll now. And they were 
now taxed, in their Corporate Capacity, under the Land-Tax Act 
of 27 G. 2. c. 4: (ef which, ſee pages 48, 04 & 75. ) 


By the Act of 6G. 1. c. 18. their Capital was 1 3 And 
they were thereby exempted from All Parliamentary Taxes, This 
was only a Power to infure Ships and Goods at Sea 
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A few Years after, the very ſame Perſons obtained a Charter to 
extend their Power to inſure Houſes and Goods at Land, and upon 
Lives; and alſo to extend their Capital 500000 J. farther than the 


former Sum. 


Upon the firſt Argument— 


The Court ſeemed, All of them, to ſee this Matter pretty much 
in the ſame Light : And they all made two Queſtions ; into which, 
they divided the whole of this Caſe ; viz. 


iſt. Whether the Original Capital that was raiſed under the AQ 
of Parliament of 6 G. 1. c. 18. (F. 2.) and was now become part of 
the Fund of the PRESENT CHARTER-Corporation, was exempted 
from Parliamentary Taxes, by Virtue of the exempting Clauſe con- 
rained in 6 G. 1. c. 18, (F 10.) which Act of Parliament related 
only to the Original Company for Inſurance of Ships ; but did not 
extend to the preſent Corporation eſtabliſhed by Charter ; which 
Charter has extended their Powers and enlarged their Capital. 


2dly. Whether this Original Capital was the perſonal Eſtate / 
the COMPANY ; and liable to be taxed as the CoMPANY's perſonal 
Etſtate, in their Corporate Capacity: Or whether the Tax ought to 
have been laid upon each individual Member of the Company, for 
his re/pe&tive Share, in his own proper Ward, CE 


As to the iſt Queſtion The Court were unanimous and clear, 
That the Exemption under the Act of Parliament of 6 G. I. was 
confined to the Original Fund and Company eſtabliſhed by that Act; 
and could not be extended to the preſent Corporation, which was 
| founded upon a ſubſequent Charter of the Crown, which neither 
did nor could give any ſuch Exemption, e 


And they thought that this Original Capital having been part of 
the Statute- Company's Fund, and only continued by the Charter- 
Corportation, made no Difference in the Caſe. 


As to the 2d Queſtion, They thought it a Point of Importance 
and extenfive Conſequence ; and therefore deſired a further Argu- 
ment: Though they ſeemed inclined to think that it was PROPERLY 
taxed, as part of the Company's Perſonal Eſtate, in their CoRPo- 
RATE Capacity, by Virtue of the Clauſes in fo. 48 & 64 of 27 G. 
2, c. 4. It therefore ſtood over, for an 
=  ULTxRIUs CoNCILIUM. 


Upon which further Argument, Lord Mansfield was ſo extremely 
clear, that He ſaid he had been endeavouring (to the utmoſt of bis 
Power) to raiſe a Doubt; but could not. — —1 
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In 4, 5 W.& M. the Diftrits and Diviſions were allotted. So 


that the Queſtion here is only between the Divistons : Not be- 


tween the City, and the Company, 


And this ſpecial Verdi& was only meant, (as it is plain by the 


Finding, ) to try the fir Point. Nothing is found about Shares of 


Proprietors : Nor was this ſecond Point then thought of. 


It's plain they are to be rated As a CoxPORATRE Body, by Jo. 
70. And to rate the Individuals, would be almaſt impgſiblo. The 


Argument would prove too much; v/z, that No Corporation could 


be taxed. | 


The Hudſon's Bay Company are ſaid to be rated for their Stoch: 


And there is a particular Direction given, where the Bank of Eng- 


land are to be rated. 


Mr. Juſt. Deniſon concurred. 


The Original Capital raiſed under 6 G. 1. c. 18. was intended for 


another Purpoſe, The Queſtion was certainly made upon the f 
Point: And this ſecond Point was not, I dare ſay, at that Time, 
thought of. And here is nothing ſtated, to bring this ſecond Point 


within the Clauſe in fo. 75 & 76 of the Act of 27 G. 2. c. 4. 
Therefore We cannot take this to be any more than the Common 


Caſe. They are taxed as a Corporate Body, within the Clauſe in fo. 
48: And I do not fee how they could have been taxed otherwiſe. 


Therefore Judgment ought to be for the Defendant, 
Mr. Juſt. Fofter was of the ſame Opinion. 


The 1 Point, He obſerved, was determined before the preſent 


Argument, and rightly. The Company had impoſed both upon 
the Crown, and upon the Adventurers, by blending their different 


Stocks together. 


As to this ſecond Point, It can't bear a Queſtion © Whether they 


* ſhould be taxed in their Corporate Capacity, or as Individuals.” 


It was intended, and it is the natural and proper Way, to tax the 


Corporation, in their CoRroRATE Capacity. And this is what the 
Act manifeſtly meant: The Tax is to be paid out of the Stock; and 
this will occafion a proportionable Deduction out of the Dividends. 


By the Court unanimouſly, (Except that Lord Commiſſioner 

Wilmot was, at the Time of the ſecond Argument, abſent in 
Chancery,) MG TD 1 9 85 
= _JupGMENT for the DEFENDANT. 
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Thurftey 3d Maſter and Senior Fellows of St. Tohn' s College, Cam- 
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bridge, ver. Todington, Clerk. 


A Prohibition had been prayed by the College, to be directed to 
the Biſhop of Eh, to prohibit Him from proceeding upon a 
Monition ilned by Him againſt them, upon Mr. Todington's Appli- 
cation and Appeal to Him, As V1$1TOR of the College : And the 
College had thereupon obtained a Rule to ſhew Cauſe why a Prohi- 
bition ſhould not go. Which Rule to ſhew Cauſe was made upon 
a Suggeſtion © That the Biſhop was NoT Viſitor of the College, 
« As To Elections into Fellowſhips and other Offices ;” and alſo, 
that admitting him to be ſo, yet the preſent Matter (which related 
* to a SOUTHWELL-Fellowſhip) was xo within bis Juriſdictian:“ 
For the Suggeſtion ſet forth a Deed of Covenants (all on the part of 
the. College,) relating to a Foundation of 2 Fellowſhips and 2 
Scholarſhips by Dr. Keton ; in which Deed and Covenants, a Power 
is reſerved to Dr. Keton, to make Statutes (to which his Fellows 
and Scholars were to be ſworn,) ſo as they ſhould be conformable 
to the Statutes of the Foundreſs of the College. And there is alſo 
a PENALTY and Forfeiture given to Dr. Keton and his Truſtee, and 
alſo to the Church of Southwell; and a Clauſe of DisTREss, for the 
| ſaid Forfeiture or Penalty, upon two of the College Manors, in 
Caſe the College ſhould break the Covenants. The Suggeſtion adds 
That Dr. Keton, in Fact, never gave any Statutes, or made any 
Declaration, in relation to theſe F ellowſhips. 


The Gravamen wind of, is a Citation from the Biſhop of 
Ely to the Maſter and Senior Fellows, upon the Complaint of the 
ſaid Tho. Todington, Clerk, on his being refuſed an Election into 
One of theſe two Southwell-Fellowſhips ; ; ſhewing, That he was 
« within the Deſcription of the Endowment ; whereas they had 
* choſen. one William Craven, who (as Mr. 7 odington alledged) 
* was NOT /o; and that the Biſhop had alſo cited he faid William 
* Craven, as well as the ſaid Maſter and Senior Fellows, to d 
| by before Him at Ely-Houſe Sc. 


In Order to have a clear and fall Conception of this Caſe, it may 
be neceſſary to ſpecify this Suggeſtion at large; and alſo to premiſe 
ſome other Particulars which are requiſite to be known : Which are, 
1ſt. The Deed between the Executors of Margaret Counteſs of 
Richmond (the Foundreſs) and Biſhop Fiſher, confirmed by the 
Prior and Convent of Ely; 2dly. Some Extracts from Biſhop 
Fiſher's Statutes; and 3dly. Some Extracts from thoſe Statutes which 
Queen Elizabeth afterwards gave to this College, .8 and under which 
the College have ever fince acted. ED 
Hilary 
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Hilary Term in the 29th Year of the Reign of King George 
R the Second. . 

B en! 4 4 | 5 | | 

| England to wit. E it remembered that on the Eleventh Day of 
"13 PORES, February in this ſame Term, came into Court 
here Jobn Newcome Doctor in Divinity Maſter of the College of 
Saint Job! the Evangeliſt in the Univerſity of Cambridge, and the 


Senior Fellows of the ſaid College; and give the Court here to un- 


derſtand and be informed that whereas all Pleas of and concerning 
any Lands and Tenements, and of and concerning any Eſtate or In- 


| tereſt of Freehold, and alſo of and concerning the Conſtruction and 


Operation of Deeds and Writings under Seal, and of Debts ariſing 
thereby, and the Cognizance of the ſame Pleas, to the Lord 
the King and his Royal Crown eſpecially appertain and belong, 
and at the Common Law in the Courts of Record of our Lord the 


| King and not in the Eccleſiaſtical Court nor by any Ecclefiaſtical 
Judge ought to be tried diſcuſſed and determined and always 


- hitherto have been ſo accuſtomed to be tried diſcuſſed and deter- 


| mined; and whereas the Biſhop of Ely for the Time being is not 
Viſiter of the ſaid College, as to Elections into Fellowſhips or other 


Offices in the ſaid College, nor hath any Viſitatorial Power or Juriſ- 


_ diction whatſoever over the Miſter and Fellows of the ſaid College 


or any of them in that reſpet; and whereas by an Indenture Tri- 


partite made the Twenty-ſeventh Day of October in the Twenty- 


ſecond Year of the Reign of our Sovereign Lord King Henry the 


Eighth, Between Sir Anthony Fitzherbert Knight then one of the 
King's Juſtices of his Common Pleas and John Keton Doctor of 


Divinity and Canon of the Cathedral Church of Saliſbury upon the 
one Part, The Chapiter of Southwell within the County of Notting- 


ham upon the ſecond Part, and the then Maſter Fellows and Scho- 
lars of the College of Saint John the Evangeliſt in the Univerſity 
of Cambridge upon the third Part, it was covenanted condeſcended 
and agreed between the ſaid Parties for them their Heirs and their 
Succeſſors for ever in the Form following that is to wit, Firſt, The 

fame Maſter Fellows and Scholars of the College of Saint John 


aforeſaid had granted for them and their Succeſſors for ever unto 
the aforeſaid Doctor Keton, that he for himſelf, at the Nomination 


and Appointment as thereafter expreſſed, ſhould have two Fellows and 


two Diſciples founded and ſuſtained at the Coſts only of the ſaid 
Maſter Fellows and Scholars within the College of Saint John afore- 


ſaid, there to continue for ever of his Foundation, over and above 


other Fellows Scholars or Diſciples then founded or thereafter to be 
founded 


Oy 
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Founded by the Foundreſs ſs of £ the ſaid n or any other Perſon 


or Perſons that then had given or thereafter ſhould give Lands or 


Goods to ſuch Purpoſe and Intent; And the ſaid Maſter Fellows 


and Scholars of the ſaid College thereby covenanted and pranted 
unto the ſaid Sir Anthony Fitzherbert Doctor Keton and to the ſaid 
Chopiter, and to their Heirs and Succeffors, that the ſaid Fellows 


and Scholars or Diſciples of the Foundation of the ſaid Door 


Neton the ne have and enjoy all Manner of Profits, as well Meat 
Drink and Wage as all other Commodities Eaſments and Liberties, 
like and in as lor ge Manner as other Fellows and Scholars of the 
fame College, by the Foundreſs' Foundation of the ſame College 
then had or in Time then coming ſhould have in any Manner of 
wile, at the proper Coſts and Charges of the ſame Maiter Fellows 
and Scholars of the College of Saint John the Evangeliſt aforcſaid 
and of their Succeſſors for ever; And the ſame Maſter Fellows and 
Scholars by the ſaid Indenture covenanted and agreed unto the faid 


Sir Anthony Fitzherbert Doctor Keton and Chapiter of Southall and 


to their Heirs and Succeſſors, that the ſame two Pellows of the 
Foundation of the ſaid Doctor Keton ſhould have recewe and per- 
ceive of the ſaid Maſter Fellows and Scholars and their Succeſſors 
every Year twenty-fix Shillings and eight Pence Sterling over and 


above the Wage limited to other Fellows of the E ordreſy” Foun- 


dation, that is to ſay, to either of them eight Shillings and four 
Pence Sterling, at the Feaſts of Eaſter and Saint Michael yearly, by 


even Portions: Furthermore, the ſaid Muſter Fellows and Scholars 


of Saint John aforeſaid thereby covenanted and granted for them 
and their Succeſſors unto the ſaid Sir Anthony Fitzherbert and Doc- 
tor Keton or the longer liver of them, that they from thenceforth 
ſhould have the Nomination and Ele ion of the ſaid Fellows and 


Scholars or Diſciples during their Lives natural, and after the de- 
ceaſe of the ſaid Sir Anthony F:tzherbert and Doctor Keton then the 


ſaid Fellows and Scholars or Diſciples ſhould be at the Nomination 
and Ele ion of the ſaid Maſter Fellows and Scholars of the College 


of Saint John aforeſaid and of their Succeſſors for ever, after and 


' according to ſuch Ordinance and Writing as the faid DocToR 
Ex rox ſhould theresf make and declare by his laſt Will or otherwiſe; 
PROVIDED ALWAY that the ſaid Fellows and Scholars or Diſci- 


ples ſhould be ele and choſen »f thoſe Perſons that be or had been 
Querifters of the Chapiter of Southwell aforeſaid, if any ſuch able Per- 


ſon in Manners and Learning could be found in Sthroell beforeſaidz 


And in Default of ſuch Perſons there, then of ſuch Perſons as had 


been Choriſters of the ſaid Chapiter of Southwwell, which Perſons 


ſhould be then Inhabitant or abiding in the ſaid Univerſity of Cam- 


bridge; and Ir NONE $UCH ſhould be found able in the Univerſity 


aforeſaid, then the ſame Fellows and Scholars or Diſciples to be 
elected and choſen of ſuch Perſons that" ſhould be moſt ſingular in 


Manners and Learning, of what Country — they ſhould 5 wor 
2 ſhou 


Hilary Term 30; Geo. 2. 161 


ſnould be then abiding in the ſame Univerſity. Furthermore the 
ſame Maſter Fellows and Scholars ene and granted by the 
{id Indenture unto the abovenamed Sir Anthony Fitzherbert and 
Doctor Keton and to the ſaid Chapiter their Heirs and Succeſſors, 
that when the ſaid two Fellows and two Scholars or Diſciples of 
the Foundation of the ſaid Doctor Keton or any of them ſhould 
chance to die or otherwiſe depart from the ſaid College and leaved 
or leaſed his or their Title or Profits of the ſame, that then imme- 
diately aſter that leaſing leaving departing or ceafing, at the then 
next time of Election of Fellows or Diſciples of the ſaid College li- 
mited by the Statutes of the College of Saint John aforeſaid, other” 
Felleo or Fellows Diſciple or Diſciples, as the Caſe ſhould require, 
ſhould be elected named and choſen by the ſaid Maſter Fellows and 
Scholars, ACCORDING fo thoſe then preſent Covenants and Agreements, 
according to ſuch Ordinances or Will as the ſame Dofor Ketcn 
snoop Zherecf make and declare. And alſo it was covenanted and 
agreed by the ſaid Indenture, that the ſaid Maſter Fellows and 
Scholars of Saint John aforeſaid, and alſo the Fellows and Scholars 
of the Foundation of the ſaid Doctor Krton, at the Time of their 
Admiſſion, ſhould be ſworn to obſerve and keep the Statutes and Or- 


dinances that then were made or thereafter ſhould be ordeined and DR #+ 
made by the ſaid Doctor Keton for the Foundation of the ſaid Fel- | 13 
lows and Scholars; /o that the ſaid Statutes ſhould be conformable 1 
with the Statutes oft the Feundreſs of the ſaid College. , For the | N 1 
which all and ſingular the Premiſſes well and truly to be obſerved 158 
and kept by the ſaid Maſter Fellows and Scholars and their Suc- TS ++ 
ceſſors in Manner and Form as is aforeſaid, that is to ſay, as well ; 


for the Blections and Admiſſions of the ſaid Fellows and Scholars and 
for their Finding, as for Wages yearly to be paid to the ſame, with 
all other Libertics Commodities and Profits likewiſe pertaining unto 
them, as fer all other Covenants and Agreements with all and fin- 
gular. the Premiſſes according to the Ordinance above rehearſed, 
the ſaid Dofor Keton had contented given and paid to the ſaid Ma- 
ſter Fellows and Scholars, in Money Plate and other Jewels, the 
Value of four hundred Pounds Sterling. Further it was covenanted 
and agreed by the ſaid Indenture, between the ſaid Parties, for 
them and their Succeſſors, that zf the ſaid Maſter Fellows and Scho- 
lars and their Succeſſors did fail in taking admitting or receiving of 
the ſaid Fellows and Scholars in any Time of Election next after 
the Avoidance, and not choſen nor admitted into the ſaid College 
according to the Ordinances and Agreements above rehearſed, or 
had not nor enjoyed not their full Commodities and Profits as is 
aforeſaid, then the aforeſaid Maſter Fellows and Scholars and 
their Succeſſors hi FORFELT as well to the ſaid Sir Anthony Fitz- 
berbert and Doctor Keton as to the Chapiter if Southnwell, and to 
their Heirs and Succeſſors, in the Name of a PeNALTyY or Pain 
for every Default made or no due Eleflion of the ſaid Fellows and CI 
— — 4 * = 
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Scholars or any of them, TWRERNTV SHILLINGS for every Monti 
that it ſhould happen the ſaid Fellows and Scholars not to be cho- 
ſen nor admitted into the ſaid College as is aforeſaid, or reſtrained 
of any Profits Commodities or Eaſements as 1s aforeſaid; and that 
then it ſhould be lawful as well to the ſaid Sir Anthony Fitzherbert 
and Doctor Ketcn on their Party, as to the Chapiter of Southwell, and 
to their Heirs and Succeſſors for their Party, into the Manors of Mar- 


Alete and Myllington in the County of York, and into the Manor of 


Little Markham in the County of Nottingham, to Enter, and Di- 
STRAIN fr the ſame Twenty Shillings and the Arrears of the ſame 
for every Time or Times of Forfeiture, and the Dz/treſs to wwithbold 
until the ſaid Twenty Shillings with the Arrearages of the ſame 


ſhould be to them well and truly Satisfied Contented and Paid. 
Alſo the ſaid Maſter Fellows and Scholars by the ſaid Inden- 


ture Covenanted and Granted unto the ſaid Sir Anthony Fitzher. 
gert and Doctor Keton, that they the ſaid Maſter Fellows and 


Scholars and their Succeſſors, at every Time and Times during 


the Life Natural of the ſaid Sir Anthony Fitzherbert and Doctor 
Keton, ſhould give Notice and Knowledge to the ſaid Sir Antſny 
Fitzherbert and Doctor Keton or to the longer Liver of them, 
within fix Days, when and as often as it ſhould fortune any of the 
ſaid Fellowſhips or Diſcipleſhips to be void or vacant; ſo that the ſaid 
Sir Anthcny Fitzhervert and Doctor Keton or the longer Liver of 
them might nominate and appoint other Fellow or Fellows Diſciple 


or Diſciples apt and able to have receive and take the ſaid Fel- 
lowſhips or Diſcipleſhips ſo then being void. And Whereas the 
ſaid Dodtor Keton did Nor at any Time, by his laſt Will or other- 


Wiſe, MAKE or DECLARE any Statute or Ordinance, other than 
what was contained in the ſaid above recited Indenture, of or cen— 
cerning the ſaid Fellowſhips called Southwell Fellowſhips, or of or 
concerning either of them; Nevertheleſs the Right Reverend Mat- 


 thias by Divine Permiſſion Lord Biſhop of Ey, well knowing the 


Premiſſes, but contriving and intending to aggrieve and opprels the 
ſaid Mofter and SENIOR Fellows of the College aforeſaid, againſt 
the due Courſe of the Law of this Realm, and to Diſinherit our 


Lord the King and his Crown, and to draw. the Cognizance of a 


Plea which belongs to his Majeſty's Temporal Courts and ought there 
to be tried diſcuſſed and determined, to another Trial before the ſaid 


Lord Bijhsp, hath lately drawn into a Plea the ſaid Maſter and Se- 
nior Fellows of the College aforeſaid, before the ſaid Lord Biſhop, 


by a certain Inhibition Citation and Monition bearing Date the 
Twenty-ninth Day of January in the Year of our Lord One 
thouſand Seven hundred and fifty-ſix, Reciting that © Whereas 
“ on the Part and Behalf of the Reverend Thomas Jodinglen 


« Clerk, of the ſame College, Batchelor of Arts, it had been 


(with grievous Complaint) alledged and ſhewn to the ſaid Lord 
e Biſhop, that the Reverend John Newcome Doctor in Divinity, 


« Maſter 
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we f the ſaid College, and the Senior Fellows of the ſame, 
Uh and Unduly Proceeding in the Election of Fellows of 
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A e, did on or about the Seventeenth Day of March 
w Oe a9 Elect the Reverend William Craven, Bachelor of 
Arts, into a Fellowſhip in the ſaid College commonly called a 
Southwwell Fellewſhip, founded by the Reverend Jobn Keten Doctor 
in Divinity, Vacant by the Reſignation of the Reverend Theophi. 
lus Lindſey Bachelor of Arts late one of the Southrwell F ellows of 
the ſaid College as aforeſaid, and did REFUSE fo elect and admit, 
at leaſt did vor admit and elect the ſaid Thomas Tedington into 
the ſaid vacant Southwell Fellowſhip, notwithſtanding the ſaid 
Thomas Todington who was an Inbabitant abiding within the ſaid 


ge and had been Choriſter of the Church of Southnoell in the 
88 of Nottingham ſeveral Years, OFFERED Hemel, a Candi- 


date and PRAYED to be elected and admitted into the ſaid Fellxc- 


*/} | . 4 7 HA 7 
ht d vo OTHER Chorſ/ter of the ſaid Churth of Southavc 3 
| ee hiar a Candidate for the ſaid vacant Fellowſhip; And 
that he the ſaid Thomas Todington, apprehending himſelf to be 


| ured and aggrieved by the pretended Election aforeſat; 
11 Ae en , ee e of the ſaid Maſter and Senior 
Fellnos, as well by Virtue of their pretended Office as at the un- 


juſt Inſtigation Solicitation Procurement and Petition of the ſaid. 


William Craven, and juſtly fearing that he might be further in- 


jured and aggrieved thereby, had FROM the ſame and every of 


them, and ESPECIALLY from the fard pretended Choice and Elec- 
tion of the Perſon of the faid William Craven into the aforemen- 
mentioned vacant Feilnefhip in the ſaid College, fo made or pre- 
tended to be made by the ſaid Maſter and Senior Fellows, not- 
withſtanding the ſaid Thomas Todington offered himſelf a Quali- 
date and prayed to be Elected and Admitted into the ſaid vacant 


oriſter well imſelf a 
Fellowſhip, and no other Choriſter of Sourbwell offered him 
8 the ſame, and FROM heir refuſing to elect and ad- 


mit, at leaſt net Electing and Admitting the ſaid Thomas Toding- 


len into the ſaid vacant Fellowſhip, and from all and every thing 


that did or might follow therefrom, and from all and ſingular 


other Grievances Nullities Iniquities and Errors in Proceeding, 


and Things ies; cne, that 

d from All other Acts Facts and Things illegally done, th, | 
ues dire collected from the pretended Proceedings of the ſaid 
Maſter and Senior Fellows in the ſaid pretended Election, To 
the ſaid Lord Biſhop, the VisiToR OF THE SAID COLLEGE, 


rightly and duly APPEALED, and of and concerning the Nullity 


and Iniquity of all and ſingular the Premiſſes aforeſaid had equalt 
and alike veinelpally alledged and complained ;”” And alſo reci- 


ting That “ whereas the ſaid Lord Biſhop, rightly and duly pro- 


ceeding, had at the Petition of the Proctor of the ſaid Thomas 


Tedington (Juſtice ſo requiring,) Pecreed the Iniubitton Citation 
and Monition thereunder written, The ſaid Lord Biſhop 0 here” - 
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fore thereby authorize impower and ſtrictly injoin and command 
* all and ſingular Clerks and Literate Perſons whomfoever and 
**© whereſoever, jointly and ſeverally, that they ſhould inhibit cr 
cauſe to be inhibited, perſonally, if they conveniently could fo do, 
otherwiſe, by publickly affixing the ſaid Monition for ſome Time 
on the outward Door of the Chapel belonging to the ſaid College 
* and by leaving there affixed a true Copy thereof, the ſaid Mafter 
* and Senior Feliows, and alſo the ſaid William Craven, in Special, 
and all others in General, who by Law were required to be In- 
e“ hibited in that Behalf; All and every of whom, the ſaid Lord 
% Biſhop alſo by the Tenor of the ſaid Monition did inhibit and in- 
« join, that they nor any or either of them ſhculd innovate or at- 
e tempt or cauſe or procure to be done innovated or attempted 
any thing to the Prejudice of the ſaid Thomas Todington or his ſaid 
* Cauſe of Appeal or the Authority or Juriſdiction aforeſaid of the 
* fajid Lord Biſhop, pending the ſaid Cauſe of Appeal and Com- 
e plaint and fo long as the ſame ſhould remain undecided before 
* the ſaid Lord Biſhop, ſo that the ſaid Thomas Todington the Ap- 


pellant might have free Liberty and Power (as in Juſtice he ought) 


© to proſecute that his ſaid Cauſe of Appeal and Complaint, under 
ce Pain of the Law and their Contempt; And alſo that they ſhould 


in like Manner c1TE be ſaid Maſter and Senior Fellows and alſo 
the ſaid William Craven, or cauſe them to be peremptorily cited 70 


„ APPEAR before the ſaid Lord Biſbop at his Manfion Houſe com- 
ce monly called Ely Houle fituate in the Pariſh of Saint Andrew Hol- 
* bourn in the County of Midaleſex, on Monday the ninth Day of Fe- 


e bruary then next enſuing, between the Hours of Three and Six in 


c the Afternoon of the ſame Day, then and there ? answeR 70 
* the ſaid Thomas Toddington in his ſaid Buſineſs of Complaint; and 
further to do and receive as to Law and Juſtice ſhould appertain, 
« under Pain of the Law and their Contempt; And Moreover that 
* they ſhould Moniſh or cauſe to be moniſhed Peremptorily, in 


La) 


c 


© like Manner, the ſaid Majtcr and Senior Fellows and Officers of 


Ts 


Fa 


the ſaid College in Special, and all Others in general, that they 
ſome or one of them ſhould 7ranſmit or cauſe to be tranſmitted 
< to the ſaid Lord Biſhop, at the Time and Place aforeſaid, All 
* and ſingular the Statutes Acts Original Exhibits Books Indentures 
«© Miniments Initruments and Proceedings in or any wiſe concern- 
ing the ſaid pretended Election or the ſaid Cauſe of Appeal and 
« Complaint, and more eſpecially the Statutes Books and Inden- 
e tures in the thereunderwritten Schedule mentioned, under Pain 
« of the Law and their Contempt; And what they ſhould do in 
the Premiſſes, they ſhould duly certify to the ſaid Lord Biſhop, 
« together with the {aid Monition: And the ſaid Lord Biſhop bath 
ce annexed the following Schedule to the ſaid Monition, (To wit) 
The Original Statutes of the College given by Queen ElizabetÞ 
* or an authentic Copy thereof, The Indenture bearing Date the 
4 F rar nr twenty 
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twenty ſeventh Day of October in the twenty ſecond Vear of the 
„Reign of King Henry the Eighth relating to Doctor Keton's or 
« the Southwell Fellowſhips founded in the ſaid College, The Book 
« or Books wherein the Election of Fellows and the Proceedings 
« thereon are entered, The Book of Battles or Buttery Book for 
« the Months of February and March laſt; as by a Copy of the 
ſaid Monition, and Schedule thereto annexed, here in this Court 
read, more fully appears. And although the ſaid Maſter and Senior 
Fellows of the ſaid College have pleaded and alledged all and ſingular 
the Matters aforeſaid by them above ſuggeſted and alledged, before 
the ſaid Lord Biſhop, in their Diſcharge of and from the Premiſes 
aforeſaid ; and have offered to prove the fame by undeniable Teſti— 
mony and Proof; Yet the ſaid Lord Biſhop hath wholly REFusED 
to receive or admit the ſaid Plea Allegation and Proof, and them by 
Definitive Sentence of the ſaid Lord Biſhop, in the ſaid Premiſes, 
with all his might doth endeavour and daily labour to condemn ; in 
great Contempt of our Lord the now King and his Laws, and to 
the great Damage and Injury of the ſaid Maſter and Senior Fellows 
of the ſaid College: All which ſaid Premiſes the ſaid Maſter and 
Senior Fellows of the ſaid College are ready to verify and prove as 
this Court here ſhall direct. Wherefore the ſaid Maſter and Senior 
Fellows of the ſaid College, imploring the Aid and Munificence of 
this Court, here, pray Relief and His Majeſty's Vit of PROHIBI- 
T1ON to be directed to the ſaid Lord Biſhop in this Behalf, 70 pro- 
libit hum that he do not any further hold Plea before him, touching 
the Premiſes aforeſaid or any Part thereof. And it is granted to 


The Deed. 
 Suppreſſio Domi Sandi Yohannis in Cantab: 


Hs Indenture made the twelfth Day of December in the 
| ſecond Year of the Reign of our Sovereign Lord King Henry 
the Eighth, Between the Reverend Father in God Richard Biſhop | 
of Wincheſter John Biſhop of Rocheſter Sir Charles Somerſet Knt. 
Lord Herbert Sir Thomas Lovell Knight Sir Henry Marney Knt. Sir 
_.fobn Saint John Knight Henry Horneby Clerk and Hugh Afheton 
Clerk, Executors of the Teſtament of the excellent Princeſs Margaret 
late Counteſs of Richmond and Derby and Grand-Dame to our faid 
Sovereign Lord King Henry the Eighth, on the one Party, and the 
Reverend Father in God James Biſhop of Ely and ORDINARY of the 
Houſe or Priory of Saint Jobn in Cambridge, on the other Party, 
Witneſſeth That Whereas our Holy Father the Pope, by his Bulls 
under Ledd, for the Increaſe of Virtue Learning and Doctrine and 
Preaching of the Word of God, and to the eſtabliſhing of Chriſt's _ 
| U u Faith, 


| 
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Reverend Father James Biſbop of Ely, confirmed by the Prior and 


ſents, avoid and cauſe to be voided and removed out of the ſaid 


to be utterly excluded from the ſame for ever, and to be really and 


Faith, and for divers Confiderations expreſſed in the ſaid Bull, Hath 
ſuppreſſed extinguiſhed and determined the Foundation and Religion 
of the ſaid Houſe and Priory, by the Royal Aﬀent of our ſaid 
Sovereign Lord the King that now is, by his Letters Patents under 
his Great veal, and alſo by the Aſent and Agreement of the ſaid 


Convent of the Cathedral Church of Ely, as in the ſaid Bulls Letters 
Patents and other Writings thereof made, more plainly appeareth , 
It is now covenanted betwixt the ſaid Parties and fully concluded, 
and by the ſaid Reverend Father Biſhop of Ely granted, that he, tor 
the better Execution and Aſſurance of the Premiſes, ſhall before the 
ſixteepth Day of January next enſuing after the Date of theſe Pre. 


Houſe and Priory, all ſuch and as many religious Perſons as now 
be incorporated and poſſeſſed in the ſaid Houſe and Priory of Saint 
John, or that can or may pretend or claim any Right Title or In- 
tereſt in or to the ſaid Houſe or Priory or to the Poſſeſſions thereof, 
by reuſon of their Profeſſion or Incorporation within the fame; and 
utterly make void and diſpoſe the ſaid religious Perſons from the 
ſaid Houſe and Priory, and all ſuch Right Title Claim and Intereſt 
as they or any of them have pretended or claim to have within the 
ſame Houſe and Priory or to the Poſſeſſions or to any thing there- 
unto belonging; and alſo cauſe the fame religious Perſons and every 
of them, by Authentic Inſtrument, in ſure and ſufficient Form to 
be made, to reſign and renounce all ſuch Right Title Claim and In- 
tereſt as they or any of them have or in any manner of wiſe may 
have to the ſaid Houſe or Priory or to the Poſſeſſions or to any 
thing thereunto appertaining; And that the ſame Biſhop ſhall tran- 
{late or-cauſe to be tranſlated all the ſame religious Perſons into other 
Houſe or Houles of the ſame Religion, and cauſe them and every 
of them clearly to renounce relinquiſh and leave the ſame Houle 
and Priory and all the Poſſeſſions thereof, and clearly to depart and 


effectually accept and incorporate in ſome other Houſe or Houſes of 


the ſame Religion; and cauſe the ſaid Houſe and Priory of Saint: *- 


Fobn and the Foundation and Corporation thereof to be clearly diſ- 
lolved and determined for ever, before the faid ſixteenth Day of 
January next enſuing. And alſo the ſaid Biſhop of Ely covenanteth 
and granteth to the ſaid Executors, by theſe Preſents, that he, be- 
fore the Feaſt of the Purification of our Lady next enſuing, and at 
all Times after, when he ſhall be reaſonably required by the ſaid 
Executors or any of them, ſhall make and cauſe to be made all ſach 
Grants and Aſſurances ro THE SAID EXECUTORS their Heirs di 
Aſſigns, or the ſaid Houſe and Priory of Saint John, and of all the 
Manors Lands Tenements and Poſſeſſions and all other that belong- 
eth and at any time belonged thereunto, To have and hold 4 dle 


ſame Executors their Heirs and Aſſigns, as ſhall be W . 
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Learned Counſel of the ſame Executors, their Heirs and Aſſigns or 
any of them, at their Coſts and Charges; and cauſe all the ſame 
Grants and Aſſurances to be confirmed by the Prior and Convent of 
the ſaid Cathedral Church of Ely, by their Deed and Deeds ſealed 
with their Common Seal, in ſuch wiſe as ſhall be adviſed by the 

ſaid Executors or any of them; ſo that the ſaid Executors or ſome = 


LY *6 Aa. - __ Ys "Y ts. it. A. a. a. 


of them, by Reaſon and Authority of the ſaid Bulls and of the ſaid 
Letters Patents and other Premiſes, may make lawful perfect and 


ſure Tranſlation of the ſaid Houſe and Priory of Saint John and 


the Poſſeſſions thereof, unto a perpetual CoLLEGE, of a perpetual 


Maſter and Fellows, and there ere& found and eſtabliſh a perpetual 


Col LOGE, of a perpetual Maſter and Fellows, according to the Will 


Mind and Intent of the ſaid Princeſs, and according to the Ordinances 


and Statutes of the ſaid Executors, thereof to be made by Virtue and 


Authority of the ſaid Bulls and Letters Patents, there perpetually to 
endure: And on this, the ſaid B:/hop of Ely covenanteth and granted 
70 the ſaid Executors, by theſe Preſents, that the fame Biſhop and 


his Succeſſors, and alſo the ſaid Prior and Convent of the ſaid 
Cathedral Church of Ely and their Succeſſors, ſhall at all times do 
and cauſe and ſuffer to be done all things neceſſary and requiſite for 
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the ſaid Tranſlation and for the Foundation and eſtabliſhing of the 
ſaid College for ever to endure, as by the Learned Counſel of the 
ſaid Executors or any of them ſhall be adviſed, at the Coſts and 
Charges of the ſaid Exccutors. And the ſaid Executors, by theſe 
\ Preſents, permit and grant to the ſaid Reverend Father Biſhop of 
Eh, that the ſaid Maſter and Fellows, within one Month next after 
that they ſhall be founded and have real and corporal Poſſeſſion of 
the ſame Houſe and Priory and of the Manors Lands and Tene- | 
ments and Poſſeſſions of the ſame, ſhall grant, by their ſufficient _ 
Writing under their Common Seal, for the Exhibition and Finding 
of the ſaid religious Perſons during their Lives, to every of them or 
to other Perſons at their Nomination, an Annuity of 6/. 13s. 4d. 
by the Year, to be had and perceived to every of them during their 1 
Lives, out of the ſaid Houſe, Manors Lands and Tenements, at d = 
Two Feaſts of the Year, that is to ſay Eaſter and Michaelmas, by = 
even Portions, with a ſufficient Clauſe of Diſtreſs in the ſame Houſe 
and in all the ſaid Manors Lands and Tenements, for ſake of Pay- 
ment of the ſame. And the ſaid Executors covenant and grant 10 
the ſaid Reverend Father in God Biſhop of Ely, by theſe Preſents, 
that after the ſaid Tranſlation of the ſaid Houſe and Priory and 
Foundation of the ſaid College, the ſame Executors, in their Sta- 
tutes and Ordinances thereupon to be made and ordained for the 
Ordering and Continuance of the ſame College, ſhall ordain and 
ſabliſb (among other things) that the Juriſcliction Ordinary of the 
Jame College and of the ſaid Churches and Chapels thereunto belong- 
ing ſhall appertain and belong to the ſame Biſhop and his Succeſſors fer 
*Vermere, and that the Maſter and Fellows ſhall pray for the good 
Eſtate 
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Eſtate of the ſaid Biſhop during his Life, and for his Soul after his 
Deceaſe, as the SECONDARY Founder Benefactor and Partner in the 
ſaid Holy and Meritorious Work, And alſo for the good Eſtate 
of all his Succeſſors in Time to come Biſhops of Ely, during their 
Lives, and for the Souls of his Predeceſſors Patrons and Founders of 
the ſaid Houſe and Priory, and for the Souls of his Succeſſors as 


ſecondary Founders of the ſaid College; And on that, the ſaid Execu- 


tors ſhall provide and make Statutes and Ordinances of the ſaid Col. 


Elections of the Maſters and Fellows of the ſaid College. 


lege; in ſuch Manner that there ſhall not be any Ambiguity in the 


And 


alſo the ſame Executors granten to the ſaid Reverend Father in 
God Biſhop of Elv, by theſe Preſents, that the ſame Reverend Fa- 
ther in God, during his Life, ſhall name and chooſe three apt and 
able Perſons, Scholars; And his Succeſſors, after his Deceaſe, one 
apt and able Perſon, Scholar; to be made Fellows of and in the 
ſaid College, and there to be accepted and admitted Fellows of 
the ſame College, at their Nomination and Election; and that to 
be renewed and uſed, as oft as the Place of any of them ſhall hap- 
pen to be void: And on that, the ſaid Executors granten to the ſaid 


| Reverend Father in God Biſhop of Ely, that they ſhall ordain and 


provide in the ſaid Statutes, that the Maſter and Fellows of the ſaid 


College ſhall be bounden to pray for all ſingular Perſons as well 


alive as dead, for the which the ſaid religious Brethren of the ſaid 


Houſe and Priory were bound to pray, in likewiſe as the ſaid Exe- 


cutors have before this time promiſed and covenanted with the ſame 


Hands and Seals, the Day and Year abovewritten. 


The Confirmation of the above Indentu re, by the 
Prior and Convent of the Cathedral Church of Ey. 


Reverend Father in God to be done. In Witneſs whereof, the 
ſaid Parties to theſe Preſent Indentures interchangeably have ſet their 


. 


4 


ND We the Prior and Convent of the Cathedral Church of 


IX Eh, having and taking theſe preſent Indentures and all and 


ſingular Premiſſes contained therein, freely agreed accept and ap- 


prove; And the Indenture, and all the ſame Premiſes contained 


and ſpecified therein, unto the ſaid Executors their Heirs and Aſ- 
ſigns, for Us and our Succeſſors, ratify approve and confirm, by 
theſe Preſents, (Rents Conſuetudes and all other Rights of our Mo- 
naſtry and Priory of Ely, to Us and our Succeſſors, in all Things, 


always ſaved and reſerved.) In Witneſs whereof, We the ſaid Prior 


and Convent to theſe Preſents have ſet our Common Seal. Given 
in our Chapter Houſe, the fifth Day of January in the Year of 


our Lord God 1510. 
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EXTRACTS from Biſhop Fiſher's Statutes, 


Statuta pro Collegio Divi Jobis Evangeliſt infra Gimnaſium Canta- : 
| brigienſe ſito. 


Preamble — 1 . 5 5 
T TT conſtet univerſis qui Statuta præſentia lecturi ſunt, quinam 
Auctoritate ſancita fuerint, hoc Frontiſpicio locandum cen- 
ſuimus Inſtrumentum quoddam Sigillis et Subſcriptionibus omnium 
Executorum præſtantiſſimæ Viraginis Dominæ Margarete Richmon- 
diæ, Fundatricis Collegij divi Johannis Evangeliſtz in Cantabrigia : 
Quo Inſtrumento per eoſdem Executores confecto, plane conſtat ple- 
nariam Auctoritatem mihi Johanni Epiſcopo Roffenſi traditam, pro 
condendis Legibus et Statutis, quibus tam Magiſter quam Socij et 
Scholares pariter et Diſcipuli teneantur obedire. Cujus quidem Inſtru- 
menti Tenoris eſt, qui ſequitur. 


« Univerſis Chriſti fidelibus præſentes literas inſpecturis, Ricar- 
dus Winton, Epiſcopus Carolus Somerſet Comes Wigorniæ Tho- 
mas Lovel Miles Henricus Verney Miles Johannes Seynt John 
Miles Henricus Horneby et Hugo Asſheton Clerici, Executores 
Teſtamenti et ultimæ Voluntatis nuper excellentiſſimæ Principiſſæ 
e Margaretæ Comitiſſæ Richmondiæ et Derbiæ, Matriſque et Avia: 

* duorum Regum nimirum Henrici Septimi et Octavi, ſalutem in 

© Domino, et fidem indubiam præſentibus adhibere. Quum ſit 
<« optandum potiùs ut non erigerentur Collegia, quam ut erecta 
male gubernarentur, nos Executores antedicti, qui Sumptibus et 
Impenſis præfatæ Principiſſæ Collegium Sancti Johannes in Can- 
tabrigia extrui curavimus, ſimul et dotari, magno Affectu cupi- 
mus id ipſum juſtis Legibus ſanctiſq; adminiſtrari Sanctionibus. 
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Verùm quoniam omnes Nos una adeſſe commodè non poſſumus, : B 

* ut vel novam Electionem Sociorum in Collegio prædicto faciamus = 
vel Sociis ita electis Leges et Sanctiones juſtas ac ſanctas exhibe- ©&@  @& is 
* amus, denique Juramentum ab eiſdem exigamus pro Legibus 3 


% hmoi inviolabiliter obſervandis, Idcirco noftras Vices commuttimus = 
« Reverendo Patri Johann: Roffen. Epiſcopo, ut ille tam noſtri 
* quam ſua Auctoritate poſſit numerum Sociorum ibidem augere, 

% Magiſtroq; et Sociis omnibus Statuta ſalubria noſtro Nomine exhi- 
« bere, atque ab eiſdem Juramenta exigere pro eorundem inviola- 

e bili Obſervatione, Recuſantes vero (ſi qui fuerint) amovere, vio- 

* lantes corrigere, ac cetera omnia et ſingula peragere quæ pro ſa- 

* lubri Gubernatione ejuſdem Collegy ſibi opportuna viſa fuerint, 
© xqueEac ſi nos illic omnes præſentes eſſemus: Quæ omnia et ſingula 
Vniverſitati Ggnificamus per Præſentes. In quorum omnium et 
äſingulorum Fidem ac Teſtimonium, Sigilla noſtra præſentibus 

1 Xx aaappoſuimus, 
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e appoſuimus. Dat. vigeſimo Die Menſis Marty Anno Domini 
« Millefimo quingenteſimo quinto decimo.“ 


Ad Cultum optimi maximi Dei, ad honorem divi Johannis Evan- 
geliſtæ, ac mox ad Fidei Chriſtianæ Incrementum, Nos Johannes 
Roffen. Epiſcopus, unus Executorum ultimæ Voluntatis Nobiliſſimæ 
Viraginis Dominæ Margaretæ Richmondiæ Derbizque Comitiſſæ 
Genitricis et Avia duorum Regum Henrici ſeptimi pariter et octavi, 
Nomine et Autoritate caterorum Co-Executorum ejuſdem Comitiſſæ, 


nempe Ricardi Wintonienſis Epiſcopi Caroli Somerſet Comitis Wi- 


gorniæ Thome Lovell Henrici Verney Johannis Seynt John Equi- 
tum Henrici Horneby Hugonis Aſhton Clericorum, Leges et Statuta 
gue ſequuntur EDI DIMus, Magiſtroq; et Sociis ac Scholaribus Col- 
legij Divi Johannis Cantabrigiæ fradidimus, quatenus eiſdem om- 


\ 


ninò ſe conforment, tam hi qui jam ſunt Magiſter Socij et Scholares, 


quam eorum Succeſſores quotquot futuri ſint in perpetuum. 


De Electione Magiſtri. 


Qd fi tung per Viam Spiritus ſancti concordibus animis, Nemine 
diſſidente, in quempiam ejuſmodi Virum conſenſerint, qualis in 


Statuto ante led deſcriptus eſt; aut fi major Pars omnium ſuper 


aliqua ejuſmodi conſenſerit; Volumus et ſtatuimus ꝗ vis abſque Mora, 
(nulla prorſùs Licentia Patroni Ordinary Viſitatoris aut alterius cu- 
juſcunque juriſdictionem ordinariam prætendentis, nec Ceſſionis aut 
Reſignationis hujuſmodi eis vel eorum alicui exhibiaſne, aut ab 
eorum aliquo ejuſdem Approbatiane expectatâ aut requiſita,) per 


Præſidentem Magiſter Collegij pronuncietur, his Verbis 


De juramento Magiſtri. 


Ego N. in Magiſtrum Collegij Sancti Johannis Evangeliſtæ in 


o 


Univerſitate Cantabrigiæ nominatus electus et præfectus Juro, tactis 


et inſpectis per Me hiis facro-fanctis Evangeliis, dictum Collegium 
omnia Beneficia Terras Tenementa Poſſeſſiones Reditus ſpirituales 


et temporales Jura Libertates Privilegia et Bona quæcunq; ejuſdem, 


nec non omnes et ſingulos Socios et Scholares et Diſcipulos ipſius 
Collegij, juxta Statuta et Ordinationes dicti Reverendi Patris Domini 
Johannis Fiſher Roffen. Epiſcopi, abſque Perſonarum Scientiarum 


Facultatum Generis et Patriæ acceptione quacunque, pro mea virili 


regam cuſtodiam dirigam et gubernabo, et per alios regi cuſ- 
todiri dirigi et gubernari faciam; Nec ero factioſus, magls fa- 
vens uni quam alii, contra Juſtitiam et Fraternitatis Amorem; 
nec eorum alicui Gravamina vel Moleſtias injuſte inferam; Cor- 


rectiones quoq; Punitiones et Reformationes debitas juſtas ratio- 


nabiles 
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nabiles de quibuſcunq; delictis Criminibus et Exceſſibus Sociorum 
et Scholarium et Diſcipulorum dicti Collegij, quoties ubi et quando 
opus fuerit, ſecundum Rei Qualitatem et Quantitatem omnemq; 
vim Formam et Effectum Ordinationum et Statutorum per dictum 
Reverendum Patrem editorum, abſq; Favore aut Odio Aﬀectione 
Conſanguinitatis Affinitatis aut alia quacung;, diligenter et indiffe- 
renter faciam et procurabo: Et ſi hujusmodi Correctiones Punitiones 
et Reformationes ut præfertur debite et juſtè exequi non potero, 
propter Metum et Potentiam ſeu Multitudinem Delinquentium, i 
ſorum Nomina et Cognomina, cum Qualitate et Quantitate Delic- 
torum et Exceſſuum hujuſmodi, quam citò potero, intra Menſem, 
Domino Epi ſcopo Elienſi qui pro tempore fuerit, aut Domino Can- 
cellario Univerſitatis vel ejus Vicem-gerenti, denuntiabo et revelabo, 
et per eos hujuſmodi Correctiones Punitiones et Reformationes juxta 
Statuta et Ordinationes Collegij in omnibus folerter et celeriter fieri 
ptocurabo. Io 


Item quoties Electio vel Aſſumptio alicujus Socij ac Scholaris vel 
Diſcipuli in Collegium prædictum fuerit facienda, intendam et eni- 
tar ut ſolùm tales eligantur et aſſumantur quos ſecundum Condi- 
tiones et Qualitates in Statutis dicti Collegy expreſſas habiles. et ido- 
neos reputaverim, et quos in Virtutibus et Scientiis ad Honorem et 
Utilitatem Collegy prædicti plus poſle proficere et ac profecturos cre- 1 
diderim, ſine Perſonarum vel Patriæ Acceptione, Amore Favore 1 
Odio Invidia Timore Prece et Pretio poſt poſitis quibuſcungz. Item = 
ſi ab Officio meo amovear, aut ſi ſponte ceſſero, Bona Collegij per . 
Me recepta aut apud me remanentia, Præſidenti et Theſaurariis 
Collegij aut (Przfidente abſente) Socio maxime ſeniori in Univerſi- 
tate præſenti et dictis Theſaurariis, ſi commode potero continuò, fin 
minus faltem infra quindecim Dies ex tunc prox. ſequen. ſine Con- 
tradictione ſeu Diminutione, per Inventarium inde inter me et illos, 
{ub Feſttmonio et Subſcriptione eorundem et mea, reſtituam. 


Item, ſi per me ſeu Occaſione med, aliqua Materia Diſſenſionis 
Ire vel Diſcordiæ in dicto Collegio (quod abſit) ſuſcitata fuerit, et 
per Præſidentem Decanos vel Theſaurarios et duos alios ex ſeptem 
Collegij Senioribus finis rationabilis ſeu placabilis infra quinq; Dies 
factus non fuerit, tunc Cancellarii Univerſitatis Cantabrigiæ qui pro 
Tempore fuerit, præpoſttigue Collegii regalis, ac Magiſtri Collegij 

Cyriſti in eadem Univerſitate, fi tunc infra eandem præſentes fue- 
rint, ac, dicto Cancellario præpoſito aut Magiſtro extra Univerſita- 
tem Agentibus, abſentis aut abſentium Vices in Univerſitate geren- 
uum, una cum totidem ex prenominatis quot in Univerſitate præ- 
lentes fuerint, Ordinations Arbitrio Decreto et Auftoritati perſona- 
iter et effectualiter me ſubmittam : Et quicquid duo ex illis pro 
tempore, ſecundum Formam infra limitatam pro tempore con- 

ſulti, arbitrati fuerint ſtatuerint ordinaverint vel diffinierint in e& 
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Parte, id omne fideliter obſervabo et iiſdem cum effectu parebo, 


fine Contradictione quacunque, ceſſantibus Provocationibus Appel- 


lationibus Querelis Exceptionibus et aliis Juris et Facti Remediis 
quibuſcunq;, quibus omnibus et ſingulis in Vim pacti renuncio in 
his Scriptis. 


Item, omnia et ſingula Statuta et Ordinationes dicti Collegij per 
dictum Reverendum Patrem Dominum Johannem Roffen. Epiſco- 
pum, Executorem ultimæ Voluntatis Dominz Margaretæ Comi- 


tiſſæ Richmondiz et Derbiæ, edita, et per eundem Superſtes fuetit 
edenda, quantum me concernunt, ſecundum literalem et gramma- 


ticalem Senſum et Intellectum inviolabiliter tenebo exequar et ob- 
ſervabo, et quantum in me fuerit faciam ab aliis obſervari. 


Itemque nulla Statuta ſeu Ordinationes Interpretationes Mutationes 
Injunctiones Declarationes aut Expoſitiones vel Gloſſas aliquas, pra- 
ſentibus Ordinationibus et Statutis vel qualitercunq; vero Senſui et 
Intellectui eorundem repugnantes vel repugnantia derogantes vel de- 
rogantia contrarias vel contraria, per quemcunq; ſeu quoſcunq; 
alum vel alios quam per Reverendum Patrem Dominu Jonannem 
Roffen. Epiſcopum prædictum faciendas vel facienda, quomodo libet 


ſcienter. acceptabo, vel ad ea conſentiam, aut ipſa aliqualiter admit- 


tam, nec eiſdem parebo ullo tempore, vel intendam, nec illis vel il- 
lorum aliquo ullo Modo tar in Collegio prædicto vel extra, tacite 
vel expreſſè; ſed eis et eorum cuilibet contradicam et etiam reſiſtam 
expreſſè, ipſaq; fieri viis et modis omnibus quibus potero oho et 


impediam. 


Item, Juroque, quantum in Me fuerit et quatenus meam per- 
ſonam concernat aut concernere poterit, me laudatas ac probas hujus 
Collegij Conſuetudines obſervaturum, una cum aliis Ordinationibus 
per Magiſtrum et Socios ac Scholares editis pro Suſtentatione quo- 
rundam Sociorum ac Diſcipulorum, juxta Tenorem cujuſdam Ju- 
ramenti quo Magiſter olim et Socij ſe devinxerunt oraturos tam pro 
dicto Domino Johanne Roffen. Epiſcopo quam Henrico Ediall Archi- 
diacano Roffen. Hugone Aſhton Archidiacano Eborgcenti Johanne 
Ripplynghani in ſacrà Theologia DoRore et Roberto Dokket in ea- 


dem Baccalaureo ac Marmaduco Conſtable Equite aurato et Roberto 


Symſon in Artibus Magiſtro cæteriſq; qui privatas aliquas aut Soci- 
orum aut Diſcipulorum fundationes fecerint aut in poſterum factur1 
ſint; ſimulq; et curabo, quantum in me ſuerit, a cæteris omnibis 
tam Sociis quam Diſcipulis idem fieri; neque extortas eorundem ] - 
terpretationes (per quemcunque factas) admittam, aliter quam Se! .us 
eorum apertus patitur et mea Conſcientia magis conformem indicabit 
animo Conditoris. 72» 


= 
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De Sociorum Qualitatibus. 


Nunc itidem et Leges dabimus reſiduo Corpori; quod nimirum 
ex Sociis, quocunq; numero eos fore contigerit, tanquam ex potio- 


ribus et ſolidioribus Membris, volumus integrari. Pro Fundatrice 
vero, tametſi Rex illuſtrinmus in Carta Licentiæ ſuæ quam Aviæ 
ſuæ, Dominæ Fundatrici, conceſlit, mentionem fecerit de quinqua- 
ginta Sociis ac Scholaribus, Nos tamen, qui ob Subtractionem red- 


dituum Annuorum ad Velomm quadringentarum Librarum, ipſum 


numerum implere non poſſumus, quantum ad præſentem Ordina- 


tionem ſpectat (ſi fieri poteſt) octo ſuper viginti deputari volumus 


et ordinamus. 


De Sociorum Electione, ac ipſius Circumſtantiis. 


Et quò poſſit exactior fieri Sociorum Delectus, convocari volumus 


et ſtatuimus, per Magiſtrum vel (ipſo abſente) præſidentem, cunce- 


tos Socios in Univerſitate præſentes, primo Die Lunæ cujuſq; Qua- 


drageſimæ, ſimul et comone fieri *©* quatenùs quiſq; ſolitam Inqui- 
* fitionem faciat de Juvenibus quibuſdam, tam Moribus quam 


Eruditione magis idoneis, qui in Sociorum numerum cooptentur ; 
et ut repertorum Nomina ſimul cum Nomine Comitatiis quo 
quiſq; fuit oriundus, in Scedula conſcribatur, una cum aliis Do- 
tibus quibus ipſe Juvenis fuerit præditus;“ Ad quam Inquiſi- 


tionem teneri ſingulos volumus, in Vim Jaramiens ſui: Cujus autem 


Nomenclatura non ante ſeptem Dies Electionis future, tradita ma- 
giſtro fuerit aut ejus Vice-gerenti quando Magiſter aberit, hunc, pro 


ea Vice, ineligibilem Pronunciamus. Porro, Delectum hunc, quo- 


ties eveniet, celebrari volumus et ordinamus quaq; Die Lunæ quæ 
proxime ſequitur Dominicam Paſſionis: Quo Die, Magiſter et So- 


oy cuncti præſentes conveniant in Sacellum, quum Horologium in- 


ſonuerit octavam; et illic, primum lecto Statuto de Cooptandorum 
Qualitatibus, Magiſter primum, deinde reliqui per Ordinem Socij, 


| Jugurandum quod ſequitur, tactis Sacris Evangeliis, preſtabunt. 


Ego N. N. Deum teſtor et hæc ſancta ipſius Evangelia, me ne- 
minem in Socium hujus Collegij electurum, mf quem juxta Sta- 
tutum anteletum me Conſcientia mags denen indicabit; neq; 


expectata.”' Juratis 1 Itag; ſingulis, at è veſtigio Scrutinium, per 


Magiſtrum et duos è Sociis maximè Scnioribus.- (fic tamen ut hi 


non fuerint de Numero Septem Seniorum conſeriptoram,) qui 
Prius etiam tactis ſanctis Dei Evangeliis promittant © ſe veraciter 

et abſq; dolo Scrutinium ipſum pro futuro Sociorum Electione 
Y y c tractaturos, 


iſtud faciam Pretio vel Mercede quivis, a quopiam aut datt aut 


* 
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* tractaturos, et ſecretum penitus habituros, neq; Signo aut Nutt 
e aut alio quovis pacto rem indicaturos.” Auditis ergo fingu- 
lorum Votis et Suffragiis, illum vel illos in Socium vel Socios 
dicti Collegij Magiſter pronunciabit, in quem vel in quos ipſe Ma— 
giſter, cum majori aut æquali parte Sociorum, conſenſerit. Et ſi 
Magiſter, cum majori aut æquali parte Sociorum, in aliquem aut 
aliquos eligendum vel eligendos haudquaque convenerint, fed in ed 
Diſſenſione triduum ab incepto Delectu perſeveraverint, tum Volu- 
mus ut hujus Negotij diffinitio, pro hac Vice, ad ſeptem conſerip- 
tos Seniores referatur: itaque pro his de quibus non eſt conſenſus 
factus, Electio ſeptem illis Senioribus deferenda fit, ad hunc Modum 
ut ſequitur. Quarto igitur Die poſt inchoatam Electionem conve- 
niant iterùm omnes in Sacellum, et primitus, per ſeptem ipſos Se- 
niores Juramento præſtito “ quod illum vel illos, de quibus fit diſſi- 
% dium, in Socium vel Socios cooptabunt, qui ſuis Conſcientiis 
* magis videbitur aut videbuntur idonei;“ Præſtito igitur hoc Jura- 
mento, fiat alterum iterato Scrutinium, in quo Magiſter et duo 
prædicti Scrutatores Suffragia Septem illorum Seniorum ſcrutabun- 
tur, et is vel ij in quem vel quos major Septem Seniorum Pars con- 
ſenſerit, pro electo vel electis habeantur, atq; ita a cæteris accepten- 
tur. Quod ſi forte Conſcientiis eorum ſeptem Seniorum non vide- 
atur inter eligendos aliqua Diſparitas, aut forfitan inter ſe major 
corum Pars haudquaquam conſenſerit, tum Volumus ut is vel ij 
qui a Magiſtro prius nominatus aut nominati fuerant, pro Socio vel 
Sociis protinus declarabitur aut declarabuntur. Proviſo ut neque in 
hac Electione neq; alia quacunq; cujuſcunq; Perſonæ infra dictum 
Collegium facienda, ſuam Vocem aut Suffragium alterius Perfonz 
cujuſcunq; Arbitrio et Diſpoſitioni quovis Modo committat, aut in- 
certam Perſonam aut pro incerto Comitatu vel Dioceſi ſub Disjun- 
ctione vel Conditione quovis Modo nominet aut eligat : contra fa- 
ciens, et Suffragium deinde ſuum et etiam dicti Collegy Societatem, 
jpſo Facto, ex tunc imperpetuum amittat. Nec liceat, ſub pœna 
Perjurij, cuique ex illis Scrutatoribus, nomina aliorum eligentium, 
alii cuipiam, quovis modo per ſe vel per interpoſitam Perſonam 
Nutu Verbo Signo vel Scripto, ante completam et publicatam Socij 
Electionem, oſtendere. 11 1 . „„ 


De Morum Honeſtate ſervandi, et Diſſentionibus ſe- 


dandis. 


Quo d fi inter Magiſtrum et alium aut alios hujus Collegii Socios, 
aut illius Cauſa, aliqua Materia Diſſenſionis Irz Rixæ vel Diſcordiæ 
in dicto Colle gio ſuſcitata fuerit, et per Magiſtrum Decanos et ma- 
jorem partem Septem Seniorum Finis rationabilis ſeu placabilis infra 

octo Dies proximè ſequentes factus non fuerit, tunc — 5 
— mn es Part 
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Partes diſſentientes, Virtate Juramenti ſui, triduum poſt illos octo 
Dies, duos Socios eligant, qui electi, in ſui Virtute Juramenti, in- 
fra biduum poſt eorum ad hoc Electionem et deputationem, Præ— 
fectum Collegty Regalis, et Magiſtrum Collegi; Chriſti, et Magiſtrun 
foe Cuſtodem Collegiy divi Michaelis, aut dictis Præfecto Magiſtro et 
Cuſtode vel eorum aliquo extra Univerſitate agentibus, tunc eorum 
Vices Abſentium in dictis Officiis infra Univerfitatem gerentes, ac 
etiam reliquos prenominatos ſiqui fuerint in Univerſitate præſentes, 


adeant; et eiſdem hujuſmodi Diſſenſionis Cauſam five Materiam, in 


Scriptis ſignificent et referant: Et quicquid duo ex illis, pro tempore 
conſulti, arhitrati fuerint et decreverint, illi omnes pareant et in 
ſui Virtute Juramenti chediant. 1 


De Modo procedendi contra Magiſtrum &c. 


His Ordine diſpoſitis, ad errata quæ accedere poſſunt pervenimus, 
adhibituri quæ poterimus Remedia, incipientes a Magiſtro ut Duce 
et Principe, quo bono et provido ut nihil eſt utilius, ita imprudenti 


inepto indigno criminoſo nihil eſt deteſtabilius. Quo circa ſtatui- 
mus ut Magiſter quicunq; propter Terrarum Tenementorum Reddi- 
tuum Poſſeſſionum fpiritualium ſeu temporalium ſua Culpa Diminu- 
tionem ſeu Alienationem, vel propter Detractionem Oblationum 
Alienationem illicitam Bonorum et Rerum ipſius Collegij infamiam 
incontinentiamq; notabilem Negligentiam intolerabilem Homici- 
dium voluntarium aliamve Cauſam enormem ipſum Magiſtrum 


omninò reddentem criminaliter irregularem vel aliter inhabilem, 


nec non propter infirmitatem infectivam et contagioſam perpetuam, 


cujus occaſione non poterit abſque Scandalo hujuſmodi Officium 
exercere, ab eo penitus amoveatur : Ad cujus Amotionem hoc modo 


procedatur ; videlicet, ut ſtatim, vel ſaltem infra quindecim dies 
_ poſtq;” aliquod Præmiſſorum commiſerit vel in eorum aliquod in- 


ciderit, primo per Præſidentem, aſſiſtentibus ei aliis duobus Offi- 
cigriis Clavi-geris et quatuor aliis Sociis ex Septem Senioribus dicti 


Collegij, vel ſaltem cum Aſſenſu et Aſſiſtentia duarum tertiarum 
artium omnium Sociorum dicti Collegij (ſic quod inter eos ſint 
quatuor Seniores ex Septem electi,) vel, Præſidente nolente aut neg- 


ligente, per Decanum Theologiæ cum prædictorum Aſſiſtentia, 
moveatur Magiſter ut ſuadeatur ad voluntariè recedendum ab Offi- 
cio. Quod fi ſponte infra triduum cedere noluerit, tune infra octo 
Dies poſt hujuſmodi Monitionem, Præſidens, Aſſenſu et Teſtimo- 
nio omnium Sociorum dicti Collegij vel ſaltem omnium prædictorum 


modo aliquo prædicto fibi in Magiſtri Monitione Aſſiſtentium, vel, 


ipſo nolente aut negligente, dictus Decanus Theologiæ, cum Aſ- 
ſenſu et Teſtimonio prædictorum, DENUNCIABIT Domino Eps- 
copo ELIxNs I, aut, eo in remotis agente, Vicario in Spiritualibus 
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generali, ſeu (Sede vacante) Cuſtodi in Spiritualibus xjuspE, per 


duos aut tres Socios ipſius Collegij Seniores, cum literis aliquo Sj. 


gillo authentico ac Signo et Subſcriptione alicujus Notary public! 
fignatis, vel ſaltem loco Sigilli authentici Subſcriptione dicti Prafi- 
dentis vel Theologiæ Decani et prædictorum Aſſiſtentium ac Notarj 
Publici Signo communitis, Cauſas Defectus Crimina exceſſus vel 


enormia Magiſtri continentibus. Proviſo quòd omnes hujuſmodi 


Aſſiſtentes et Teſtimonium perhibentes, priùs tactis ſacro ſanQis 
Dei Evangeliis, coram Præſidente aut Decano Theologiæ, ipſo pri- 
mum id coram eis præſtante ac deinde a ſingulis illorum exigente, 
jurabunt * quod non per Invidiam Malitiam Odium vel Timorem 
** ipſus Magiſtri, Amorem vel Honorem alicujus promovendi ad 
illud Officium, nec per Conſpirationem /Emulorum aut Con- 
fœderationem, nec per Procurationem alicujus vel aliquorum, nec 
Prece aut Pretio aut alio quocunq; Modo illicito inducti, ſed 
pro bono Zelo et Utilitate prædicti Collegy et pro utiliori et con- 
venientiori Regimine ejuſdem et Honore, Teſtimonium illud 
prohibuifſe.” Fe1scopus VERO ELIENSsIs, vel, ipſo in remotis 
agente, sous VICARIUS in Spiritualibus Generalis, aut (Sede Elienfi 
vacante) Cusros SPIRITUALITATIS EJUSDEM, de Cauſis crimi- 
noſis Criminibus Exceſſibus et Defectibus contra dictum Magiſtrum 
expoſitis, SUMMARIE ef de Plano et extra JUDICIALITER C06- 
NoSCAT : et fi, per Informationes ſufficientes miniſtratas, hujuſ- 
modi ſuggeſta quæ ad dicti Magiſtri amotionem ſufficere debeant, 


cc 


cc 


rectpriat eoffe VERA, ſtatim, aut Tale: infra triduum proximè ſe- 


quuturum, % AB Orrici0 ſuo et ab ADMINISTRATIONE 
ſud AMOVEAT ne ulterior: Dilatione ; dicti quogz Collegij Soctis 
DENUNCIET, ef INJUNGAT ut ad Eleetionem novi Magiftri hbere 
procedere valeant et debeant, juxta Formam in Statuto ſuperiùs ex- 
preſſam; CESSANTIBUS ArrRELLATIOxISG RrCUsATITONIS QUE- 


REL AUT CUJUSCUNQUE ALTERIUS Juris aut Tacti REMEDI1S, 
quibus bujuſmod! AMOTIO VALEAT IMPEDIRI AUT DIFFERRI 3 gue 


einnia IRRITA «fe, volumus Rlatuimus ef decernimus. 


De Modo procedendi contra 80810 Sehalares et Diſci- 
pulos 1 1n majoribus Criminibus. 


Et Pen vel eorum aliquod i in præſenti Statuto contentorum, 
coram Magiſtro aſſiſtentibus et Præſidente Decanis et Theſaurariis, 
vel ſaltem uno Decano Theſaurario et aliis quatuor ex Septem Seni- 
oribus, publicè confeſſus fuerit, vel per Teſtes idoneos prædictorum 
Judicio comprobandos, aut per Facti coram eis evidentiam, mani. 
feſte reus eorum Judicio et Sententia convictus fuerit ; eum ſtatim à 
dicto Collegio, præſentis Vigore Statuti, nulla alia Monitione Præ- 


miſſa, excfuſum et privatum fore ipſo facto decernimus, able; 


0 cuſrung; Appellationis vel Querelæ Remedio. 5 
x e 
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De ambiguis et obſcuris interpretandis. 


Diſtribuiſſe igitur jam univerſis Collegij Membris Officia ſimul 
et Officiorum Leges nobis videmur, et exactè quidem: quæ fi ſer- 
ventur ad amuſſim et inviolate, (quod utiq; vehementer optamus,) 
ex eodem viros haud dubiè ſperamus prodituros, qui magnæ tum 
Utilitati tym Honori non ſolum huic Collegio, verùm etiam toti 
Regno futuri ſint. Proviſum etiam eſt, quoad fieri poteſt per 
uniuscujuſq; Juramentum, quo nihil apud Chriſtianos firmius aut 
antiquius haberi debet, ut Statuta hæc per Nos jam tradita et 
Auctoritate Sedis Apoſtolice corroborata, exactiſſimè ſerventur a 
ingulis, quatenus unumquemque concernant. Czterum quia mihi 
Johanni Roffenſi, per quem hæc edita ſunt, tam a Summo Pontifice 
Julio ſecundo, quam a Fundatrice cæteriſq; omnibus Co-Executo- 
ribus, Auctoritas eſt tributa non ſolum condendi Statuta quæ mihi 
viderentur huic Collegio conducibilia, verum etiam Magiſtro ſimul 
et Sociis eadem exhibendi, Juramentaq; a ſingulis tam Sociis quam 
Diſcipulis pro illorum inviolabili Obſervatione diſtrictiùs exigendi, 
ſed et cætera cunQa peragendi quæcunq; pro ſalubri Collegij hujus 
Moderamine mihi viſa fuerint opportuna, atq; id tam efficaciter quam 
{i cundi ſimul hic eſſemus Præſentes; Ego igitur horum omnium 
pariter et meo ipſius nomine caſſatis aliis quibuſvis Statutis prius 
excogitatis, quatenòs præſentibus adverſantur, hæc preſentia ceu 
vera et Salubria pronuncio: Quibus obſervandis, tam Magiſtrum 
quam Socios et Diſcipulos adſtringi volo; refervata mihi nihi- 
lominus Poteſtate quoad vixero, vel adjiciendi vel minuendi ſeu re- 
formandi interpretandi declarandi mutandi derogandi tollendi diſ- 
penſandi novaq; rurſum alia (fi licebit) ſtatuendi ſimul et edendi, 
non obſtantibus his Statutis factis et Juramento firmatis; Cæteris au- 
tem omnibus, cujuſvis Dignitatis AuRtoritatis Statiis Gradiis aut 
Conditionis exiſtant; a Magiſtro quoq; et Scholaribus tam Sociis 
quam Diſcipulis omnibus hujus Collegij, prorſus inhibens ne cum 
aliquo diftorum Statutorum diſpenſent, aut quævis nova Statuta ſive 
pro Collegio ſeu pro quovis ejuſdem Membro, quæ dictorum Statu- 
torum alicui repugnabunt, condant aut decernant. Quod ſi forte 
Cancellarius aut Vice. Cancellarius aut Reverendus Pater ELIENs1s 
 Eerscopus aut demùm quivis alius contrarium attemptaverit, et 
_ neoum aliquod Statutum aliud a præ dictis adhibere molitus fuerit, ab 
ejus Obligatione, per hanc Autoritatem ab Executoribus aliis mihi 
commiſſam, Magiſtrum et cæteros omnes tam Socios quam Diſci- 
pulos penitùs abſolvo, eiſque omnibus et ſingulis interdico ne cuivis 
hujuſmodi Statuto aut Ordinationi pareant admittantve quovis Pacto, 
ſub Pœna Perjurij atq; etiam Amotionis perpetuæ à dicto Collegio 
ipſo Facto. Cæterùm quia Nihil eſt uſq; adeo luculentum quod 

— ä L 2 non 
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non à Captioſis verti poterit in Quæſtionem, ob eam Rem volumus 

quòd fi quicquam in aliquo Statutorum prædictorum aut Obſcuritatis 

aut Ambiguitatis Magiſtro et Majori Parti Sociorum occurrat quoad 

nos vixerimus, eorum fingulos in Chriſti Viſceribus obteſtamur ut 

ca dubia nobis proponant quoties oriantur, quemadmodum et hac- 

tenus fecerunt; noſq; libenter (ut et ante non ſemel fecimus) illo- 

rum dubiorum Obſcuritatem excutiemus: Qdod fi poſtquam Nos 

ab hae Luce migraverimus, novi quidem Scrupuli reperti fuerint aut 

de novo ſuſcitati, volumus et Ordinamus ut rectus et laudabilis Sta- 

tutorum Uſus interea juxta Mentem noſtram obſervatus, et qui 

maximè congruat Inſtituto Pientiſſimæ Fundatricis, ſit Magiſtro pa- 
riter et Sociis Norma quædam et Regula quam cum Puritate Con— 
ſcientiarum ſuarum ſequantur in ejuſmodi Scrupulis et Ambiguitati- 

bus omnibus. Neque tamen per hoc intendimus, ut fi præter No- 
titiam noſtram quiſpiam abuſus in Statutis ipſis, aut in quavis eorun- 
dem Parte, per Magiſtrum aut Officiarios aut quemlibet cæterorum 

in Curſu fuerit, qd 11s pro recto et laudabili Statutorum Uſu recipiatur; 

aut ſi nos cum ipſo Magiſtro qui nunc eſt, aut cum alio quovis So- 

ciorum, in ulla Statutorum Parte diſpenſaverimus, Nolumus tamen 

ut hoc Privilegium, uni aut alteri ex cauſis nos moventibus con- 

ceſſum, pro communi quada Licentia teneatur: Sed et cunctos ora- 

mus et per Chriſti Vulnera precamur, ut Juramentorum ſuorum 

meminerint, atq; noſtram Mentem in ipſis Statutis reſpiciant, magis | 

quam aliquem qui præter Aſſenſum noſtrum clàm irrepſit eorun- 

dem Statutorum Abuſum; Nam omninò prohibemus, ne per ali- 

quam Declarationem aut Conſuetudinem ullam aut diuturnum quem- 

libet Abuſum vel demum Actum aliquem, Verbis aut Intentioni 

{> dictorum Statutorum in aliquo derogetur. VIsITATIONEM autem 

D huus Collegij Reverendis in Chriſio Fatribus Episcopis ELIENSIBUS 

COMMENDAMUS: Quibus et conceſſimus cujuſdam idonei Præſen- 

tationem, qui fit futurus in hoc Collegio Socius. Idoneum autem 

intelligimus, qui Qualitates habeat eas quæ deſcribuntur in Statuto 

de Qualitate Sociorum: Neq; enim alium quempiam recipi volumus 

2 Collegio. Eoſdem etiam oramus et per Dominum Jeſum oble- 

cramus, ne quenquam præſentent niſi talem qui pro ſuis Meritis hoc 
Sodalitio dignus fuerit, et cui cum Statutis per omnia conveniat. 


* 


— 


De Vifitatore. 


Nihil adeò bonis Legibus firmari muniriq; poteſt, quin ab his 

qui licenter vivere et Luxui Libidiniq; Fræna laxare ſtudent, aliquo 

Fraudis Commento facile queat eludi, Nos igitur Fiducia Benig- 

nitatis Reverendiſſimorum Patrum Epiſcoporum Elienſium freti, et 

cum primis amantiſſimi Domini Dni Nicolai Weſt qui Sedem Epiſ- 

copalem jam ſuis Meritis obtinet, nempe quod tam ipfe quam * 
1 | $117 10061” ie 
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ceflores ejus, pro Zelo quem erga rem publicam Chriſtianam ge- 


runt, nullis futuris Temporibus PATIENTUR bæc Statuta contra 


noſtram Mentem et contra ſanctiſſimum Pientiſſimæ Fundatricis 
Inſtitutum violari, ſtatuimus ordinamus et volumus quod Epiſcopo 
civis Elienſi qui pro Tempore fuerit, Quorirs per Magiſtrum et 
Præfidentem Decanoſj; et Theſaurarios, froe per Magiſtrum et quatuor 
e ſeptem Senioribus deputatis, ſrve per quing; ex eiſdem Senioribus re- 


ſuclante Magiſtro aut Pr ſidente, ſeu per duas tertias Sociorum Partes, 


requifitus fuerit, ſed et CITRA quamvis Requiſitionem, DE TRIENNIO 
IN TRIENNIUM ſemel ad Collegium accedere liccat, per Se, vel per 
Commiſſarium ſuum Specialem quem duxerit deputandum, N 


quam per Cancellarium Univerſitatis Cantabrigiæ ſeu Vice-Cancel- 


rium aut Procuratores Univerſitatis ejuſdem, et præterquam per 


alios qui ex dicto Collegio pro aliquo Crimine aut Delicto amoti ſint 


aut Amotionem hujuſmodi fugientes receſſerunt, ac præterquam per 
Magiſtrum aut aliquam aliam Perſonam dicti Collegij aut alios 


quoſcunq; in Univerſitate per unam quindenam anno proximo eam 


Viſitationem præcedenti Studentes, et præterquam per religioſos 
qualeſcunq; prædictorumve aliquem aut Conſanguineum alicujus 


Socij dicti Collegij; liceat inquam, ad cus VISITATIONEM liberè 
accedere, Magiſtrumq; ac alios fingulos Soctos Scholares ac Diſeipulos 


ejuſderm Colligij in Sacellum ejuſdem oN VNC ARE: Cui quidem Reve- 


rendo Patri aut ejus Commiſſario, Vigore præſentis Statuti, PLE- 
NAM coNcEDIMUS FOTESTATEM, ut ſuper omnibus et ſingulis Par- 


ticulis et Articulis in noftris Statutis contentis, ac de quibuſcung; Ar- 


ticulis Statum Commodum aut Honorem didi Collegty concernentibus, 
aut que in ditto Collegio aut aliqud illius perſona fuerint reformanda 
aut corrigenda, præterquam de Secretis et Occultis, Magiſtrum So- 
cios Scholares et Diſcipulos interroget et inquirat, COGATQUE eorum 
numquemq; in Virtute Juramenti, ET PER Cenſuras ſi Opus fuerit, 
ad dicend. Veritatem de Præmiſſis omnibus et ſingulis, præterquam 
(ut prædictum eſt) de ſecretis et occultis; exceſſuſq; ac negligentias 
crimina et delicta quorumcunque dicti Collegij, qualitercunq; com- 
miſſa, in ea Viſitatione comperta, ſecundum Exceſſus Exigentiam et 
Crimints aut Delicti Qualitatem debite PUNIAT ef REFORMET; C 


TERAQUE OMNIA ET SINGULA FACIAT ET EXERCEAT, que ad 


eorum Correctionem et Reformationem ſint neceſſaria aut quoviſmodo 
opportuna, etiam fi ad PRIVATIONEM aut AMOTIONEM Magiſtri 
aut Præſidentis aut alterius cujuſcunq; ab Adminiſtratione ſua vel Of 


ficio, ſeu fi ad Amotionem alicujus Socij Schelaris vel Diſcipuli ab co 


Cillegio, fi tamen hoc ipſum Statuta et Ordinationes exigant, pro- 
cedere contingat. Quos quidem Magiſtrum Socios et Scholares 


Diſcipulos, ac præterea Miniſtros quoſcunq; etiam Famulos, præ- 
dicto Domino Epiſcopo et ejus Commiſſario, quoad omnia et 
ſingula Præmiſſa, volumus et præcipimus effectualiter intendere et 


parere; Statuentes inſuper, ut nullus in Viſitationibus prædictis ſeu 


alis Scrutiniis faciendis in dicto Collegio, contra Magiſtrum aut 


4 aliquem 
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aliquem alium ipſius Collegij quicq® dicat deponat ſeu denunciet, 
niſi quod verum crediderit, ſeu de quo publica Vox et Fama labora. 
veljt contra eundem, in Virtute Juramenti ab eis Collegio præſtiti 
Ordinantes præterea quod Dominus Epiſcopus Elienſis cum in Per. 
fond proprid vifitare et præmiſſa facere dignetur, Magiſter et The- 
ſaurarij unicam ei intra Collegium Refectionem faciant ; fi verd per 
Commiſſarium Epiſcopus viſitaverit, Commiſſario duæ Refectiones 
intra Collegium exhibeantur: Quibus tam Reverendum ipſum Pa. 
trem q” jus Commiſſarium oramus ut contenti ſint. Cæterùm in- 
ceptam aliquam Viſitationem ultra duos Dies proximè ſequentes, aut 
ex Cauſis urgentiſſimis et rariſſimis ultra quinq; Dies, prorogari aut 
continuari nullo Pacto volumus: Sed lapſo et exacto illo triduo, et 
quando ex Cauſis prædictis ulterius prorogatur ſexto die tranſacto, eo 


ipſo Vibratio illa pro terminata et diffoluta habeatur. Et fi quæ in 


ea Parte compererit corrigenda et reformanda, quæ Brevitate Tem- 
poris corrigere et reformare non potuit, ea Magiſtro in Seriptis tra- 
dat; Qui ea omnia, ſecundum Formam et Exigentiam Statutorum, 
quam primum corrigere et reformare, in Virtute Juramenti et ſub 
Pœna Privationis ab Officio ſuo ipſo facto, teneatur. Prædictorum 
quoq; Reverendorum Patrum Elienſium Epiſcoporum et Commiffa- 
riorum ſuorum quorumcunq; Conſcientias, apud altiſſimum (quan- 
tum, poſſumus) graviùs oneramus, ac in Viſceribus Domini noſtri 
Jeſw.Chriſti hortamur et obſecramus, ut in faciendo et exequendo 
Pramiſſa, ' ſecundum Apoſtoli Doctrinam * non quærant quæ ſua 


« ſunt fed que Jeſu Chriſti,” ſolumq; Deum habentes prez Oculis 
Mentis, Favore Timore Odio Prece et Pretio Coloribus Occafionibus 


poſt poſitis quibuſcunq; Inquiſitionis Correctionis et Reformationis 
Otficium diligenter impendant et fideliter in omnibus exequantur, 


ſicut coram Deo in ejus extremo Judicio in hoc Caſu voluerint red- 


dere Rationem; Statuentes præterea ut Magiſter Socius Scholaris 


aut alius quiſ piam hujus Collegij, ſuper Exceſſibus vel Delictis, mn 


Viſitationibus et Inquiſitionibus per dictum Reverendum Patrem vel tjus 
Commiſſarium ut premittitur faciendis, accuſatus vel detectus, co 
piam compertorum vel detectorum hujuſmodi fibi tradi dedi dati 
oſtendi, ac Nomina detegentium vel denunciantium ſibĩ ex oni aut 
declarari, nullo Modo petat; neq; ipſa comperta et detecta, avt No- 


/ 


mina detegentium, tradantur eidem aut oſtendantur; fed 1 per el. 
dem compertis et detectis, ſſatim coram ipſo Domino Epiſeopo * ef 
ejus Commiſſario perſonaliter reſpondeat, ac Correctionem debztam fi, 
eat pro eiſdem, ſecundùm noſtrarum Ordinationum- et Statutorbm 
Exigentiam et Tenorem, ce/ſantibus quibuſcung; Provocationibus Ap- 
pellatiouibus Querelis et aliis Juris et Fadi Remediis, per quæ ipſius 
Correctio et Punitio differri valeat ſeu alias quoviſmodo impediri. 
Si tamen ad Privationem aut Inhabilitatem Magiſtri aut Expulſionem 
Socij aut Scholaris per Epiſcopum aut ejus Commiſſarium agatur, 


tunc oſtendantur ei detecta: Quæ fi non poterit rationabiliter et pro- 
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babiliter evitare, et juſtia Defenſione propulſare, amoveatur /me 


Appellatione aut ulteriori Remedio; dummodò ad ejus Expulſionem 
concurrat conſenſus quatuor è ſeptem deputatis Senioribus tunc in 
Univerſitate præſentibus, fine quorum Conſenſu irritata fit hujuſmodi 
Expulſio et nulla ipſo facto. Et inſuper, fi contra Magiſtrum, ad 
Amotionem ab Officio, per hujuſmodi Domini Epiſcopi Commiſſa- 
rium, etiam conſentientibus ut prefertur quatuor illis Senioribus, 


5 wn non negamus ei omnes Querelas et Defenſiones juſtas et 


oneſtas apud ipſum Dominum Epiſcopum Elienſem, dummodo ulterius 
non appellet; non obſtante noſtra Ordinatione Leg aut aliis qui- 
buſcunqg;, PRATER HUNC Viſitationis Modum, nos ALIUM NUL- 

LuM Elienſibus Epiſcopis concedimus ; ſed nec a Sociis tolerari per- 

mittimus, aliquo Pacto: Quod etiam eis mandamus, in Vim Jura- 
menti ſui. Scimus enim quod eximia virago Domina Fundatrix, 

dum in humanis egit, ?mpetravit ab Elienſi Epiſcopo qui tunc fuerat, 

Jus Fundationis, ed quidem Ratione ut ex deſolatis Ædiculis tam il- 
luſtre Collegium erigeret: Quod cum effecerit et conſummaverit 


magno ſuo Sumptu, par eff ut Elienſes Epiſcopi Nino * MAJOREM · 7, py; 


in hoc Collegio ſibi vindicent Autoritatem quam in CATERIS Aca- 
demiæ Collegits ubi non ſunt Fundatores. His itaq; dictis Legibus, 
quas tum ſalubres tum juſtas exiſtimamus, Magiſtrum et Scholares 
omnes tam Socios quam Diſcipulos Collegij divi Johannis in Canta- 


brigia, regi volumus et gubernari: 


Quibus ſi ſeſe diligenter attem- 


perent, nihil dubitamus quin afflatus aderit divini Spiritus, qui rect 
| perducet obſequentes ad magnam Eruditionem cum pari conjunQta 
Santimonia, Neque enim fas eſt ambigere, quin ſacer ille Spiri- 
tus qui in quavis Congregatione Chriſtianorum reſidet, preſto fit 
adjuturus cunctos qui cum Fide et pura Conſcientia converſari co- | 
nantur, juſtiſq; et ſalubribus Monitis obtemperant; . 
eos qui Studio ſacrarum Literarum inſudant. Nam ob has potiſſi- 


mum reſerandas ille miſſus fuit; Quum inquit, © Venerit ille qui 
* eſt Spiritus Veritatis, ducet vos in omnem Veritatem.“ At quos 
ducet? Nimirùm, humiles et obſequentes. Super hujuſmodi re- 


quieſcit, fovens eos, et indicibilibus eos Conſolationibus reficiens: 


Sed et iſtis quum fit oſtiarius, aperit ac reſerat Arcana Scripturarum. 


Nihil igitur vobis hæſitandum eſt, Fratres, quin ſi ſtudueritis has 


Leges obſervare, pariter et unanimes in Charitate jugiter converſari, 


Patri noſtro complacitum erit ſuo vos tandem afflare Spiritu: Quod 
ut faciat, ipſe, tametſi Peccator ſim, aſſiduè precabor; et vos viciſ- 


Sim, quæſo, pro me precemini. 


De 
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De quatuor Sociis et duobus Diſcipulis per Johannem 
Roffenſem Epiſcopum fundatis. 


Quinetiam decerno quod ad Exercitamenta Scholaſtica, et ad ex 
quæ per Statuta Collegij cæteri Socii perimplere tenentur, fimiliter 
obſtringantur ; et ad ea perimplenda, pariter et ad has meas Ordina- 
tiones fideliter obſervandas, protinus ut electi fuerint, Juramentum 
præſtent corporale, et cætera faciant quæ ad hunc Effectum exigun. 
tur; et ſi deliquerint, ſimili modo per omnia ſubjaceant Correctioni: 
Et idem etiam, quantum ad duos illos Diſcipulos attinet, fiat, juxta 
Modum et Formam qua cæteri tractantur Diſcipuli. Poſtremò volo 
quod ad has meas Ordinationes citra Fraudem obſervandas, tam 
Magiſter quam cæteri Socij, mox ut electi fuerint, Jurejurando ſint 
obſtricti; ne forte per Negligentiam et Incuriam ſuam, ob Inden- 
turarum inter nos confectarum Violationem, Collegio gravis infera- 
tur Jactura. . „ 


_ EXTRACTS from Queen Eliaabetb's Statutes, 


Preamble VV 
5 Elizabetha Dei Gratia. 


Itaq; multis ſuperioribus Statutis abregatis, multis mutatis et emen- 
datis, nonnulliſq; nevis additis, hac, Authoritate noſtri, inviolabiliter 
ab omnibus qui in hoc Collegio commorantur et commoraturi ſunt, 
cuſtodiri et obſervari volumus, quem ad modum uniuſcujuſq; Offi- 
cium in Statutis ſequentibus deſcriptum deſignatumq; fuerit; “ re- 
ſervat. ſemper nobis et Succeſſoribus noſtris &c. 


* Note. This Clauſe of Reſervation is i complete, in the 
Original; but it is more fully expreſſed in the goth Chapter 


CHAP. 2d. De Electione Magiſtri. 


Quod fi tune per viam Spiritũs ſancti concordibus animis, nemine 
diſſentiente, in unum quempiam ejuſmodi Virum conſenferint, 
qualis in Statuto antelecto deſcriptus eſt ; Aut fi major Pars Præſen- 

tium ſuper uno aliquo hujuſmodi conſenſerint, Volumus et Statul- 
mus abſq; mori (nulla prorſus Licentia Ordinarij Viſitatoris aut alte. 
rius cujuſcunq; Juriſdictionem ordinariam pretendentis expectata) 
Magiſter Collegii pronuncietur: Quòd ſi quinq; illorum 9 
—— 4 eee e e aliquo 
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aliquo non e tum ad CoLLEGII Vir Arent denia- 
fur ; et ille pro Magiſtro habeatur, quem ſolus VISI NA TOR duxerit 


5. ficiendum, modò is Statuto de Qualitate et Officio Magiſtri in 
omnibus reſpondeat. 


Cray, 11 th. De Electione Præſidis. 


Quad ſi poſt tria aperta Scrutinia, ipſe Magiſter cum quatuor de 


uno non convenerint, tum is electus erit in quem ipſe Magiſter cum 


tribus maxime Senioribus. ex dictis octo Senioribus Sociis Domi 
præſentibus aut majori eorundem Parte, conſenſerint. Quod fi ne 
ii quidem ante horam tertiam ejuſdem Diet de uno cooptando (ut 
dictum eſt) concordare poſſint, omnes tamen octo Seniores vel ſep- 
tem ex his de uno eligendo unanimiter conſenſerint, eo Caſu volu- 
mus Magiſtrum illis Octo vel Septem fic conſentientibus Aſſenſum 
ſuum accommodare. Quod fi ne Septem quidem fic ut prædictum 


eſt unanimiter conſenſerint, tum 1s pro electo habeatur quem ISE 5 


MAGISTER SOLUS nNominaverit. 


Cuae. 13th. De Sociorum EleGione, ac ipſius Cir- 
F cumſtantiis. 


Porro, delectum 23 quoties eveniet, celebrari volumus et or- 
dinamus quaq; Die Lunæ quz proxime ſequitur Dominicam quin- 
tam Quadrageſimæ: quo die Magiſter et octo Seniores convenient in 

Sacellum, cum Horologium inſonuerit octavam; et illic, primùm 
lecto Statuto de Cooptandorum 
inde reliqui per Ordinem Seniores, Jusjurandum quod ſequitur, 
tactis ſacris Evangeliis, præſtabunt. Ego N. N. Deum teſtor, et 
Sancta ipſius Evangelia, me Neminem in Socium hujus Collegi 

« eleturum, niſi quem juxta Statutum antelectum mea Conſcientia 
* magis idoneum judicabit ; 
* aliqui à quopiam aut dat4 aut expeQata, neq; ulla alia finiftra aut 
* prava Affectione.“ Juratis fingulis, fiat ſtatim apertum Scruti- 
nium. Seniores vero, ut Simulatio promittendi et Spes decipiendi 

è medio tollatur, juxta Senioritatis Ordinem, publicè, et ut cæteri 
exaudire poſſint, Suffragia conferant ; Et de quo Magiſter et qua- 
tuor ex dictis Senioribus conſenſerint, is pro Socio habeatur : Quòd 
fi poſt alterum aut tertium Scrutinium, de uno, quatuor cum Ma- 
giſtro non conſenſerint, tùm eodem Mods procedatur, quo in Elec- 
tione Præſidis et Lectorum et aliorum Officiariorum dictum eſt; Et 
18 Socius e qui 60 modo electus fuerit. 


Cu Ap. 


” 
7 
- — y PET oo adn ti om — . Ss LESS als ae 
— — tha * A * E727 ͤĩũ ] Iy:XV T yer gh 3 4 P 2 . 
Ls 1 e . 8 4 1 . r 2 * = 228 2 3 = 
K 1 oY G fp - AP . ; 3 f 2 n N * 4 2 ee +, \ . hh 95 . — 
, 5 TTP ͤ ͤ TT OO OT io on 9 7 , . . 0 
2 3 r x * w_ - ers = 2 * S oe te AE {4 4 . 2 j — — 5 
* Glad =o je: wc. 2 2 * a. 8 1 — wd = : * II - —_— 
r 2 6 ef 2 - 4-6 g * $2" . N y es ” = 8 
RY * . 1 1 3 * 8 c s 54 5 1 — 
PER So” r ON *** : 5 6 — 5 1 s a = a _ 1 L * 
— 4 2" #4 2 8 - 
— 2 22 5 3 s N By 
a A PE * 1 


FOG — 


* E541 _ a : * 2 


Qualitatibus, Magiſter primùm, de- 


neq; illud faciam, Pretio vel Mercede 


* > — wy — 


4 ao hem . 
AE 


tit 


S — 2 


= = 
$12 2.9%. 


A” 
EPS EL net” 
ES . $ 
8 2 * 


— Cl 


3 oy — 


AA — — I 


— NS PE 2 


K 5 1 
ed) mr 


i AER 33 
PFF „ 


— 


„ ” _— — 


rr 
—— 4 4n.+ * 


Hilary Term 3o Geo. 2. 
Cray. 14th, Jusjurandum electi Socii. 


ce Quod ſi contingat me poſthac propter Contemptum, Rebellj. 


onem Inobedentiam, malos Mores, vel alia Merita, vel propter 


STS 


Cauſas in præſentibus Statutis contentas, per Magiſtrum vel alios 


* 


in hujuſmodi Pie 80 habentes intereſſe, corrigi aut puniri aut à 
c | 


dicti Collegii Suſtentatione et Societate ſecundum Formam Sta- 
e tutorum excludi expelli vel amoveri, ipſum Magiſtrum aut aliam 
© Perſonam ullam, Occaſione Expulſionis aut Amotionis hujuſ- 
e modi nunquam perſequar ſeu inquietabo, per me, alium, vel 
ce alios; nec ab aliis moleſtari, vexari ſeu inquietari procurabo in foro 


* 


La) 


_ « Ecclefiaſtico, ſeu Seculari, ſeu alio quocunq; Modo: Sed contra, 


<« ex certa mea Scientia pure, ſponte, ſimpliciter et abſolute, omni 
e Actioni, Occaſione Correctionis, Punitionis, Excluſionis, ſeu 
« Amotionis hujuſmodi, adverſus Magiſtrum, ſeu alios dicti Colle. 


e pii Socios et Scholares, mihi quomodolibet conjunctim five divi- 


« ſim competenti, Appellationi quoque et Querelz in ea Parte fa. 


« ciendis, ac quarumcunq; Literarum Impetrationi, etiam Preci- 
c bus Principum Procerum, Magnatum, Prælatorum et aliorum 
ee quorumcunq; (quantumcunq; mihi alias Probitatis et Vitz Me- 
ee rita ſuffragabuntur,) in Vim Pacti renuntio. “ e 


Char. goth. De ambiguis et obſcuris interpretandis. 
Diſtribuimus jam univerſis Collegii Membris Officia ſimul et 


Officiorum Leges : que fi ſerventur ad amuſſim et inviolata, (quod 
'utiq; vehementgr optamus,) ex eodem viros haud dubio ſperamus 


prodituros, qui magnæ tum Utilitati tum Honori, non jolùm huic 


Collegio, verùm etiam toti Regno futuri ſunt : Proviſum etiam eſt, 
| quoad fieri poteſt per uniuscujuſq; Juramentum, (quo nihil apud 


Chriſtianos firmlus aut antiquius haberi debet,) ut Statuta hæc per 


Nos jam tradita exactiſſimè ſerventur a ſingulis, quatenùs unum- 


quemq; concernant. 94155 


155 Abrogatis igitur quibuſvis aliis Statutis pro hujus Collegii Guber- 


natione priùs excogitatis, hæc Præſentia cum vera tum ſalubria pro- 
nunciamus; quibus obſervandis, tam Magiſtrum quam Socios et 
HDiſcipulos aſtringi volumus; reſervatd nobis nihilominus Poteſtate, 


vel adjiciendi vel minuendi, ſeu reformandi, interpretandi, decla- 


randi, mutandi, derogandi, tollendi, diſpenſandi, novaq; rurſus ala, 
fi Opus erit, Statuendi et edendi, non obſtantibus his Statutis fagtis 
et Juramento firmatis; Cæteris autem omnibus, cujuſcungz Dignita- 


tis, Authoritatis, Stats, Gradäs, aut Conditionis exiſtant, ac Ma- 


giſtro 


— -— - — 
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viſtro quoq; ac Scholaribus tam Sociis quam Diſcipulis omnibus 


hujus Collegii inhibentes, ne cum aliquo dictorum Statutorum diſpen- 
ſent, aut ulla nova Statuta fave pro Collegio ſive pro quocunq; <ul- 
dem Membro, quæ dictorum Statutorum alicui repugnabunt, con- 
dant et decernant. Quod ſi forte Cancellarius, aut Vice-Cancella- 


rius, aut Reverendus Pater Elienſis Epiſcopus, aut demùm quivis 


alius contrarium attentaverit, et novum aliquod Statutum ſaliud] 4 


prædictis adhibere molitus fuerit; ab ejus Obligatione, Authoritate 


noſtri, Magiſtrum et cæteros omnes tam Socios quam Diſcipulos 


hujuſmodi Statuto aut Ordinationi pareant, admittantve quovis pacto, 


nitus abſolvimus, eiſq; omnibus et fingulis interdicimus, ne ulli 


ſub Pœna Perjurii atq; etiam Amotionis perpetuz, a dicto Collegio 
ipſo Facto. nes FA) 


Qudd ſi inter Magiſtrum et Socios, aut inter Socios ipſos, alioſve 
noſtri Collegij, ſuper aliquo Articulo Statutorum noſtrorum, Dubi- 
um aliquod, aut Ambiguitas, Controverſia ſeu Opinionum Varietas, 
vel Diſcordia oriatur, cujus Deciſio ſeu ſanus et planus intellectus, 
intra octo Dies, a Tempore exorientis emergentis et commotæ Du- 
bitationis computandos, nequiverit inter eos haberi ; tune Volumus 
ut Partes diflidentes duos ex Collegio Socios eligant qui ita electi 


quam citò poterint, REvERENDUM EpIiscoru ELIENSEM pro 


tempore exiſtentem, (in quo ſinceram fiduciam ponimus, quemq; 


juxta planum, communem, literalem et grammaticalem Senſum et 
ad Dubium prætenſum aptiorem, omnes hujuſmodi Ambiguitates 


interpretaturum, diſſoluturum, declaraturum, arbitramur,) ubicunq; 
intra Regnum Angliæ fuerit, adeant; vel ſaltem totam Controver- 


ſiam, in duobus Scriptis, ſua ipſorum Manu aut Notarii Publici Sub- 
ſcriptione, vel alicujus Sigilli authentici Appoſitione, munitis, idem 


Reverendo Patri ſignificent. 
a . | | 


Cufus quidem Reverendi Epiſcopi Determinationi, Interpretationi 
et Declarationi, ſuper prædicto Dubio ita ut præfertur diſputato ac ad 
eum delato, faciendis, Magiſtrum Præſidem Socios et cœteros omnes 


9 


dicti Collegii obtemporare Volumus, et cum effectu parere; ſub 
ipſorum debito Juramento Collegio præſtito, et Pœna Amotionis 
perpetuæ a dicto Collegio, fi contra fecerint, ipſo Facto; Nolentes 
quod per Conſuetudinem ullam, aut diuturnum quemlibet Abuſum, 
aut demùm Actum aliquem, Verbis aut Intentioni dictorum Statu- 


F 
6.4 


torum in aliquo derogatur : Illud autem imprimis mandamus;cut 
ee ſuorum meminerint, atq; noſtram Mentem in ipſis 


- 


Itaturis reſpiciant, magis quam aliquem (qui præter Aſſenſum no- 


ſtrum clàm itrepſit,) eorundem Statutorum Abuſum. VISIT AI- 
' ONEM autem bujus Collegi/ Reverendis in Cbriſto Patribus Ep isoorus 


2\ 


1 


LIENSIBUS,' conMERDAMus; quibus et concgſſimus cujuſdam adbei 


Preſentetionem, qui ſit futurus in hoc Collegio Socius: idoneudi uu- 


47 


3B „ Statuto 
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citò commodè poterit, cauſas omnes dijudicet et determinet, ac Fi- 


* 


Statuto de Qualitate Sociorum; eq; enim alium quempiam RECIPI 
Volumus d Collegio ; neminem autem illi præſentent, niſi talem qui 
pro ſuis Meritis hoc Sodalitio dignus fuerit, et cui cum ſtatutis per 


omnia conveniat. 


Car. 5 iſt. De Viſitatore. 


Nihil adeo bonis Legibus firmari muniriq; poteſt, quin ab iis qui 
licenter vivere et Luxui et Libidini Fræna laxare ſtudent, aliquo 
Fraudis Commento facile queat illudi. Nos igitur Fiducia Benigni- 
tatis Reverendi in Chriſto Patris Fprſcop: Elienſis qui nunc eſt, e- 


Succefſorum ſuorum, treti, confiſiq, quod Orthodoxæ Fidei et Rei- 
public Chriſtiane Zelo hæc noſtra Statuta perpetuis futuris Tempo— 
ribus inviolabiliter, ad Laudem Dei et Honorem Collegii, obſervar 


procurabunt et nitentur ; et ea vel eorum aliqua, contra noſtram 
Mentem et ſanctiſſimum piæ Fundatricis Inſtitutum, minime violari 


_ patientur ; 


Statuimus ordinamus et volumus ut Ep1scopus ELIENSIS qui pr» 
tempore fuerit, QUOTIES per Magiſtrum et quinque ex Senioribus, 


| five per ſeptem Seniores, reluctante Magiſtro, REQUIsITUs fuert, 


ad Collegium valeat et pot accedere; Magiſtrum, Præſidem, De- 

canos, Theſaurarios, Socios, Scholares et Diſcipulos Collegii, in 
Eecleſiam ejuſdem convocare ; Collegium tam in Capite, quam in 
Membris vISITARE ; ac de et ſuper omnibus et ſingulis, Statum 
Commodum et Honorem dicti Collegii, Statuta, Magiſtri, Præſidis, 
Decanorum, Theſaurariorum, Sociorum, Diſcipulorum vel Mini- 
ſtrorum Reformationem et Correctionem, concernentibus, diligen- 
ter inquirere; Juramentum, © de dicendo Veritatem in Præmiſſis 
* omnibus et ſingulis,“ ab iſdem exigere ; Crimina, Exceſſus, De- 
licta et Negligentias quorumcunq; dicti Collegij, qualitercunq; Com- 
miſſa in ca Viſitatione comperta, ſecundum Criminum, Exceſſuum, 
Delictorum et Negligentiarum Qualitatem et Exigentiam, debitc 
pumre corrigere vel reformare, ac JURISDICTIONEM SUAM ORDI- 

NARIAM, guam volumus et hoc Statuto noftro ordinamus ad eundem 
Epiſcopum Elienſem et Succeſſores ſuos in perpetuam ſpectare et 
pertinere, in Magiſtrum et Socios dicti Collegij exercere, c E- 
RAQUE OMNIA ET SINGULA facere et exercere qua ad eorum Cor 


rectionem et Reformationem ſunt neceſſaria aut quovis modo opportund z 


etiam fi ipſum ad Privationem ſeu Ametionem Magiſtri Præſidis aut 
alterius cujuſcunq; ab Adminiſtratione vel Officio, ſeu ad Amotionem 
alicujus Socii Scholaris vel Diſcipuli ab eo Collegio, (Si tamen hoc 
ipſum Statutum et Ordinationes exigant,) procedere contingat. Eum 
autem volumus, Viſitatione ſemel incepta atq; inchoata, ut quam 


nein 
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nem Viſitationis ſuæ omnino zntra quindecim pot cjus ad Collegium 
Acceſſionem Dies faciat. | 


Statuimus inſuper, ut in Viſttationmbus Collegty per Reverendum 
Patrem lienſem Epiſcopum quemcunq; pro tempore exiſtentem, 
nullus Sociorum aut Scholarium contra Magiſtrum aut aliquem alium 


illius Collegii quicquam dicat, deponat, detegat, vel denunciat, niſi 


quod verum credat, ſeu de quo publica Vox et Fama contra eun- 
dem laborat, ſub Pœna Violationis Juramenti ab jiſdem Soclis et 
2 


Scholaribus Collegii præſtiti: Et ſuper Exceſſibus vel Delictis in 


Viſitatione et Inquiſitione hujuſmodi, Detecti, denunciati vel accu- 
ſati, (Copiis detectorum et compertorum, nominibuſq; detegentium 
iis minime traditis vel oſtenſis,) ſuper Exceſſibus et Delictis huju!- 
modi conſtituti coram Domino Elienſi Epiſcopo, ſummariè et de 
plano procedente reſpondeant et eorum quilibet reſpondeat per le, 
Correctionem debitam pro uſdem ſubeant et eorum quilibet ſubeat, 
ſecundum noſtrarum Ordinationum et Statutorum Exigentiam et 
Tenorem; ceſſantibus quibuſcunq; Provocationibus, Appellationi- 
bus, Querelis, et aliis Juris et Facti Remediis, per quæ ipſorum ct 
cujuſlibet eorundem Correctio et Punitio differri valeat, ſeu alias quo- 
modolibet impediriSi tamen ad Privationem Magiſtri, aut Expul- 
ſionem Socij Scholaris vel Diſcipuli agatur, tunc volumus et ſtatui- 
mus ut oſtendantur ei Detecta: Quæ ſi rationabiliter et probabiliter 


evitare et juſtà Defenſione propulſare non poteſt, volumus ut amo- 


veatur, fine Appellatione aut ulteriori Remedio. 


Et fi quæ alia in Membris corrigenda et reformanda fuerint, quæ 


Brevitate Temporis corrigi et reformari non poterunt, ea omnia et 
ſingula Magiſtro in Scriptis tradet : qui, ſecundum Formam et Ex- 
igentiam Statutorum, et in virtute ſanctæ Obedientiæ ac Juramenti 
ſui, ſub Violationis Poeni, hujuſmodi corrigenda et, reformanda di- 
ligenter et fideliter corrigere et reformare ſtudebit, et tenebitur. 
Diffolutiq; Viſitatione, pro Eſculentis, Poculentis, Expenſis, Oneri- 
bus, et Procurationibus ratione Viſitationis hujuſmodi debitis, volu- 
mus et ſtatuimus ut Summa pecuniaria, in bonæ Memoriæ Domini 
Jacobi olim Elienſis Epiſcopi Conceſſionibus et Ordinationibus li- 
mitata et declarata, abſq; dilatione qualibet ſolvatur. Reverendi vero 
Patris Epiſcopi Elienſis cujuſcunq; pro Tempore exiſtentis Conſcien- 


tiam apud altiſſimum oneramus, et in Viſceribus Domini noſtri Jeſu _ 


Chriſti hortamur, ut in faciendo et exequendo Præmiſſa, ſecundum 
Apoſtoli Doctrinam © non quærat qua: ſua ſunt, ſed qua Jeſu 


© Chriſti”, ſolumq; Deum habens prez Oculis Mentis, Favore, 


Timore, Odio, Prece, aut Pretio Coloribus aut Occaſionibus poſt 
habitis quibuſcung; Viſitationis, Inquiſitionis, Correctionis, Refor- 


mationis Officium diligenter impendeat et fideliter, in omnibus 
exequatur, ſicut coram Deo, in ejus extremo Judicio, in hoc Caſu 


Voluerit reddere Rationem. 
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His igitur dictis Legibus, &c. (ſicut in Concluſione Capitis de 
Viſitatore, in Epiſcopi Fiſheri Statutis.) ® 


Curar. 25th. De Modeſtia, et Morum urbanitate. 


Omnes Lites domeſticæ INTRA Collegium et cognoſcantur et di- 
judicentur. Qui foras aliquem in Jus vocaverit, fine Conſenſu Ma— 
giſtri, aut (eo abſente) Præſidis et majoris Partis Seniorum, Collegio 
amoveatur. Diſſentiones inter Socios Diſcipulosve ortæ intra bi- 
duum, fi fieri poſſit, a Magiſtro, aut (co abſente) Præſide et octo 
Senioribus, ſedentur: Sin fieri non poſſit, quatuor Socij per diſſen- 
tientes eligendi, cum Magiſtro, aut (eo abſente) Præſide, Litem 
audiant, et cum Æquitate dirimant ; et quam illi omnes, vel Ma- 
giſter (aut ſi ille abſit,) Præſes, cum duobus fic electis, Sententiam 
tulerint, in ea conquieſcant diſſentientes: qui ſecùs fecerit, Collegio 
- -privetur. Lis vero inter Magiſtrum et Socium unum aut plures orta, 
à Prefide et reliquis Senioribus, aut (ſi Præſes unus litigantium fit) 
a Socio maximè Seniore, qui unus litigantium non fit, et cognoſca- 
tur et (ſi fieri poſſit) tranquilletur: Sin intra biduum hoc fieri non 
poſſit, ad Pr epofitum Collegiy Regalis, Magiſtros Collegiorum Trinita- 
ts et Chriſti, per duos Socios utrinq; eligendos, Lis deferatur ; et 
quod duo ex illis ſtatuerint, juxta Formam Statutorum aut Leges 
Regni noſtri, 1d ratum eſto. Qui non paruerit, Collegio amoveatur. 


= Wh . 
In the Chapter relating to the Election of the Maſter, 


It is ordained That if Five of the Fellows, after two Scrutinies 
(to be ended upon the ſame Day) ſhould not agree upon One Per- 
ſon, Then they are to come to the Viſitor of the College; And He 
is to be eſteemed as Maſter, Whom the VISIT TOR only ſhall THINK 
FIT fo ſet over them: Provided He anſwers to the Statute, in all 
Points, concerning the Quality and Office of Maſter; And the {aid 
Viſitor ſhall ſignify to the Fellows of the ſame College, within 20 
Days from the Day of ſuch Devolution upon Him, by an Inſtru- 
ment ſealed with the Seal of his Paſtoral Office, the ſame Perſon 
ſo promoted to the Maſterſhip. = i 


In the Chaper relating to the Election of Preſident Lecturers and 
other Officers, „ | 


It is ordained that if the Maſter and Fellows ſhould not agree 
in the Election; And the Maſter ſhould be out of the Kingdom; 
Then He whom the Biſhop of Ely, VisiToR of the ſaid College, be- 

4. | | | | Ing 


62-14 
= 


_ 11 n 8 8 R 3 8 
* | * 
_ * * _ 2 RY a. 4 — * 5 
. » I 47 — p © : * I AS BY ? | 
Hilary [ ErM ; o Geo. 
. 3 ” - 


7 © 1 EA CORE 


ing within ths Kingdom, fl wap, is to 0 be elected into the 
Office. | > 
N. B. By the annexed Foundation, (1. e. the before mentioned 
Foundation of the two Southwell-Fellowſhips,) Some Objects 

of Election were made preferable to others : And Todington's 
Right, upon the Merits, depended upon his being a PREFER- 


ABLE Object; whereas Craven was only a general One. But 


the Exception taken to Todington, againſt electing Him into 
the Fellowſhip, though otherwiſe a preferable Object within 
Dr. Keton's Deſcriptions, was his being MUTILATED, and 


thereby excluded, by the Foundation, from being capable to be 


choſen : For that by One of the old Statutes, (prior to Dr. 
| Keton's Deed, which refers to them,) it is Ordained * That 
e the Perſons eligible as Scholars, ſhould be Corpore nullis 
© contagiolis aut incurabilibus Morbis vitioſo, aliaſve deformi 
« aut MUTILO.” From whence it was inferred that though 
this Clauſe is not indeed repeated as One of the Qualifications 
of a Fellow, yet it muſt be fo intended: For the Statutes could 
never mean to require leſs Perfection in the Fellows than in the 
Scholars; ſince the Fellows are exprefly deſcribed as Pottora 
et ſelidiara Membra Collegij, and are to be elected our of ' the 
| Scholars; and are conſidered as deſigned for the Miniſtry. and 
Holy Orders, into which no deformed or mutilated Perſons 
are admiſſible. „ = 


The conte who Wewed Cauſe againſt the Prohibition, and 
who argued (at firſt) only from Queen Elizabeth's Statutes, (for 
Biſhop Fiſher's were not laid before the Court, till ſome time alter 
wards, made three Points ooo them; v2. 


1ſt. Whether the Biſhop' 8 General Viſitatorial 1 does 


not extend to the Election of F ellows, upon the Original Founda- 
. 


2d. Whether it extends to this amexed Foundation, 


5B Whether the Clauſe which gives Diſtreſs upon the Eſtates of 
ho College, excludes the Viſitor. 


And ſeveral of Queen El:zabeth's Statutes were read, on Bchalf 175 


of the Viſitor; particularly, the goth (de ambiguis et obſcuris 
interpretandis,) And C. 5iſt. (de Viſitatore) And alſo C. 2. (de 
EleQione ban d f 

Cintra, on Behalf of the College, were read and relied on, 
C. 2 5th. (de Modeſtia &c.) C. 13th. (de Electione Sociorum) and 
C. 11th, (de Electione Erefidis). 


30 NV. B. 


2 
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VN. B. All theſe were Queen Eligabeth's Statutes: And it was 
ſaid by the Counſel for the Viſitor, that though Br/hop Fiſher 
AS ſurviving Executor of Margaret Counteſs of Richmond, 
gave Statutes; Yet He had no Power, As Executor, to do ſo; 


and that therefore Queen Elizabeth afterwards r freſß Su- 
* | | 


Cur, Let it ſtand over till to Morrow : And Let Us Neve Copics 


of the material Statues, in the mean time. 


On Friday the 26th of November 1776. This Motion proceeded. 
And on Behalf of the Viſitatorial Power, it was argued, iſt. That 
the Biſhop had a GENERAL Right of Viſitation of the College; which 


zncluded the ELECTION OF FELLOWS, as well as other Matters that 


concerned the College ; 2dly. That this General Right extends to 
the ANNEXED, as well as to the Original Foundation; and zdly. 
That the Clauſe of DisTREss, (which had been ur ged to be a di- 


/linet and particular Remedy given by the annexed Foundation,) 4:4 


NOT exclude the general Bag of the Biſhop to viſit, 


Firſt—The original Foundation of the College was upon expreſ; 
Condition © That the Biſhop of Ely ſhould be Viſitor.” And Dr. 
Keton's Foundation is incorporated with the Original Foundation : 
He was, in Effect, only a Purchaſer of two Fellowſhips and two 


Scholarſhips. 


And the new Statutes (of Queen Elizabeth) were ſubſequent to 


Dr. Keton's Foundation: And Dr. K.'s Fellows were Part of the 


College, at the Time when theſe Statutes commend the Viſitation 
of the College, i. e. of the whole College, to the Biſhops of Ely tor 
the Time being. Theſe Statutes conftantly ſpeak of the Biſhops of 
Ely, as General Viſitors of the College at that Time, and already 
ſo ; and not as being conſtituted ſo, merely and only BY zhoſe Sta- 


tutes of Queen Elizaheth. And his General Viſitatorial Power Its 
cludes the Election of F ellous, as well as other Matters. 


The General Viſitor. upon eee bene, 18 the Funden: 


Un pon Spiritiial Foundations, the Ordinary. 


The general Power of Viſitation of the College is given to the 
Biſhop of Ely, co nomine of © Vi/:tor.” 


No particular ſet Form of Words 1s necefſiry to the Appoint- | 
ment of a Viſitor. Fizz-Gib. 305. Dr. Bentley v. Biſhop of EH 
* Viſitator fit Epiſcopus Elienſis, was the Biſhop s acbole Right to 


AD .- general Viſitor of Trinity College. 


3 And 
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And He is complete Viſitor: And ſuch Power may ceaſe and re- 


vive again. The Caſe of The King v. Biſhop of Cheſter, Warden of 
Mancheſter College, 2 Strange 797. proves this. 


The late Caſe of Dr. Green v. Dr. Rutherford in Chance was 
only a Truſt, given upon another Footing. 


No Objection can ariſe, as to executive Part, Hind the legiſla ative 
Power being reſerved to the Crown. 


Deprivation and Admiſſion of Fellows are incidental and eſſential 
to the General Power of a Viſitor. Sir 7. Jones 175. The * v. 
Warden of all Souls College, in Oxford. 


Neither is it any Objection < that particular Times and Occaſions 
of going to the College, are ſtated and ſpecified :'” For upon par- 


ticular Gravamens, He may exerciſe the Power of Admiſſion and 
Deprivation, eo nomine as Viſitor, 


Second Point—The Biſhop's General Viſitatorial Authority ex- 
tends to the ANNEXED Foundation, as well as to the original Foun- 


dation. Both are within the ſame Reaſon : And theſe ingrafted 
Fellows are to be bound by, and even to {wear to the Statutes then 
in being. And here, No new Statutes are given by the annexed 


Founder: And the Power he reſerved was only to give additional 
Ones conformable to the old Ones. And the Indenture refers, 
throughout, to the Original Foundation : Which is a ſtrong Im- 
plication. In 5 Mod. 421. indeed this Point, Whether the Vi- 
ſitor appointed by the Founder, can be extended to the new Fel- 
e lows,” was doubted. This is called Mr. Jenning's Caſe, of Clare- 
Hall: It was then adjourned, and does not appear ever to have been 
determined. But on 21ſt March 1647. in the Caſe of the Attorney 
General, at the Relation of Mapletoft, v. Talbot, (the Caſe of the 
Maſter and Fellows of Clare-Hall in Cambridge, ) Lord Hardwicke 
held That the annexed Foundation, where no new Statutes are 

given, muſt follow the Original F oundation. 


Third Point — This Deed giving another Remedy, VIZ. . by Dis- 
TRESS, does NOT preclude the Viſitor. It is not ad idem: It is given 
ro the Church of Southwell ; xo to the Par ty injured in Point of 


Election and Admiſſion. But however, if it nap been given to 


— Party injured, it could not have taken away his Appeal to the 
Viſiter, for Relief: For the One is in Order to obtain Election and 


Aumiſinn; the Other, for the Profirs, The spECIT IC Relief muſt 


come from the YV1/icor : The Diſtreſs would be only for the Delay. 
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2 Strange 1061. Middleton et Ux. v. Croft in B. R. (the third and 
laſt Queſtion) It was reſolved © That the Statute of 7 & 8 VV. z. 
« did not, by inflicting a Penalty, take away the Juriſdiftion of the 
© Spiritual Court.” The Diſtreſs may be intended, to prevent Col. 
ſuſion between the College and the Viſitor; And as a Method to 


bring the Matter collaterally in Queſtion : For notwithſtanding what 


may be ſaid in the Books, particularly in the Caſe of Philips v. Bury 
(Exeter College Caſe,) it would be very difficult to maintain a direct 
Action for ſuch Colluſion. 


Theſe new Fellowſhips were, by the Deed, to have All the Rights 
of other Fellows. Now one of theſe was a Right of Appeal. And 
ſhall the Nomine Pane and Clauſe of Diſtreſs given to the CyHurcy 
of Southnoell, take away the DISTINCT Rights of the CAN DIDATE, 


and of the BIsor? No: They have a Right to the Remedy ; but 


none to the Penalty; The Penalty belongs to the CHURCH of Seuthree!l, 
But zf the Penalty had been given To the CANDIDATE ; Would 
that have DISCHARGED the College's Obligation to perform their 
Contract? And the Reſtriction from going“ foras,” does not ex- 


clude the YVjitcr, (for He is domeſtic ;) but it only excludes foren/ic 


Juriſdictions, Courts of Law. 


And the collateral Penalty cannot hurt the spec1F1c Remedy: For | 
it is ot adequate to the Injury; Nay, It is not even given to the 


PrrsoN zwured; and it is temporary. However, the ſame Perſon 


may have SEVERAL Remedics. And this is not the firſt Inſtance 
of the preſent Queſtion, in this very College; For Mr. Pegg's Caſe 


in 1726 was in Point; and there the College ſubmitted. The Caſe 
was exactly the fame with the preſent, excepting only that it was 
upon Dr. Beresferd's Foundation; which alſo was by Deed, and 
with a Clauſe of Diſtreſs, as this is. His Foundation was likewiſe of 
two Fellowſhips and two Scholarſhips in this College, by Indenture 
tripartite, made 12 February 11 H. 8. between the College, the 


Dean and Chapter. of Litchfzeld, and Himſelf ; in Conſideration of 
400 J. given by Him to the College: In which Indenture a Forfei- 


ture is fixed; And a Right of Entry into the College-Lands, given 


to the Dean and Chapter of Lizchfield, to diſtrain for it. Mr. Pegg 


to the Viſitor, 2 


was elected. Mr. Burton appealed to the Biſhop of Eh, as Viſitor. 
Mr. Pegg proteſted againit his Juriſdiction. Civilians and Common 
Lawyers were heard, upon the Point of the Juriſdiction. The Viſitor 
pronounced for his own Juriſdiction; and afterwards gave Sentence 
for Mr. Burton, the Appellant ; and iflucd his Monition to the Mi- 
ter Preſident and Six Senior Fellows, to admit Mr. Burton. 1:18 

Monition was obeyed; and Mr. Burton admitted into the F ellowth1p, 
by the Preſident : By whom a Certificate thereof was duly returned 


The 
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The Right of Viſitation ariſes from the Common Law; as Ld, 1 
Ch. J. Holt held in the Caſe of Philips v. Bury: * (though Biſhop * 7. Stine. nt 
Stilling fleet ſaid it aroſe from the Canon Law.) There was a Caſe 483, 484. . 
of this very College, which 1s reported in 4 Med. 233. Rex & Re- 3 
gina v. St, John's College, Cambridge; and Comb, 279. S. C. and 1 
Shinner 359, 368, 393, 546. 8. C. Where the Court thought they 1H 
ought to ſee that the Law be executed. And another Caſe alſo, w 
relating to this ſame College, was Dr. Rutherfcrd's Caſe ; which 1 
was upon a ſpecial Truſt. But the Courts of Juſtice will not inter- 7 
fere, unleſs the Viſitor abuſes his Power, in exerting it where He 1 
ought not. | | 
Then the Counſel for the Biſhop and Mr. Todington offered Ar- 1 
FIDAVITS, as to Matters of Fact. 5 1 
= 

But Land Mansfield ſaid, This Court cannot enter into the 1 
MrRITs of the ELECTION : For the Queſtion before Us is 1 

« Whether the Biſhop of Ely appears to have a Right to judge b 

jn this Caſe, as Viſitor.” If He has, there is No Ground to "i 
prohibit : If He has no ſuch Juriſdietion, He ought to be pro- 1 
hibited. i 
The Counſel who argued for the Probibiton, begun with Jaying 1 
down ſome General Poſitions—As, that Plundatarial Right takes its 6 
Riſe from the Property of the Donor ; That a Founder may give i 
Statutes ; That 7 He does not, the Right of viſiting remains in the © 
Founder or his Heirs ; That He may appoint a Viſitor, either 9 
general, or partial, (with Regard to his Powers,) as He himſelf b 
ple: es; That if He gives him only partial Powers, the Viſitor can- i» 
not exceed them; That if the Viſitor ſhould attempt it, the Court 8 
will by Prohibition reſtrain the Exceſs of Juriſdiction ; That the bi 
Court will never refuſe Liberty to declare in Prohibition, wherever 1 
there is the lea Doubt, (in order that the Matter may be ſolemnly 18 
determined upon Record, and ſo be ſubject to a regular Courſe of 1 
Appeal;) That a Viſitatorial Power is not to be inferred by Imph- i 
caticn, but muſt be given by expreſs and direct Words; (as was | bi 
determined by Lord Chancellor King, aſſiſted by two great Judges N bt 
of the Common Law, in the Caſe of Eden v. Fofter, reported in —_ 
2 Peere Ws. 325. the Caſe of Birmingham School, Es bl 


T hea they entered upon their Argument, to the 8 Ef- 
fect. iſt. The Biſhop of Ely is not GENERAL Viſitor of this Col- 
lege; but only Viſitor in particular Inſtances : And the General 
Right of Viſitation in all other Inftances, remains in the Crown. 
This, they ſaid, will appear from the coth, 51i{t and 25th Suu 
ters of Queen Elizabeth 5 Statutcs. 

2 —— C. Soth. 
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C. goth. © Reęſervatd Noz is Poteſtate vel adjiciendi vel minuendi, 


10 reformandi interpretandi &c. Ceteris autem OMNIBUS "hy 


inhibentes &c. And immediately after, the Biſnop of Ely is pay. 
TICULARLY there named, as One of the Perſons Probibited from 
counteracting the Statutes. And it concludes with giving the 
Biſhop of Ely a Compenſation, viz. the Nomination of a Fellow; 

who muſt be 7doneus : And the College are appointed to judge of 


the Idoneity; For it is ſaid“ Negue enim alium quempiam recip; 


« volumus 4 Collegio.“ Indeed the Biſhop is immediately after- 
wards admoniſhed to offer no Other than a proper Perſon: But 
{till the College are to be the Judges, even of the Biſbop's own No- 


minee. 


C. 5 1ſt. (de Viſitatore) gives him Power accedere, only ate he 


ſhall be requeſted &c. and He is thereby reſtrained to cloſe his Viti- 
tation within 15 Days: And there are many particular Powers, 


1 88 given him; Which exclude the Suppoſition“ That He has 
the General Power. 8 


C. 25th. (de Modeſtia) directs that omnes Lites domeſticæ intro 


Collegium et cognoſcantur et dijudicentur; and orders Expulſion to 
Him qui foras vocaverit &c; and refers their Domeſtic Diſputes 
to be fertlel either amongſt themſelves, in College; or by the rei- 


ou Maſters of other Ce particularly therein named, 


They denied that in Dr. Bentley 8 Caſe, the Expceſlion 6 Si 
Viſſtator, was the Ground of the Reſolution: (Which Words, 


| however, are not, as they obſerved, in the preſent Caſe.) But in 


that Caſe the Intent of the Crown fully appeared, throughout, © to 
give the whole Power to the Biſhop of Ely. Whereas here, the 
Crown reſerves Powers to itſelf, of various Kinds ; and might have 


appointed zer Viſitors : But there, on the contrary, the Right was 
perpetually given to the Biſhops of Fly. Here, the Biſhop's Viſita- 


torial Power is /zmited and circumſcribed: Whereas a General Viſitor 


might do all that a Founder could do. Here, He cannot viſit ex 
Officto, in leſs than 5 Years. 


As to FREE 767. The Biſhop. of Cheſter” 8 Caſe, as ; Warden of 
Mancheſter College — They agreed that in certain Caſes, the Viſita- 
torial Right may be ſuſpended, and revive again. But that Caſe, 
they ſaid, was not at all like the preſent Caſe. 


As-to-the Caſe of Dr. Green v. Dr. Rutherford —lIt was a a 
Conſtruction of a Will, containing a Truft ; which was not an Ob- 
ject of the Viſitatorial Juriſdiction. Beſides, the Point of Judg- 


And 


ment in that Caſe, — ſaid, was with chem. 


— — 
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And they concluded that therefore No Appeal lies to the Biſhop 
of Rh in the preſent Caſe, upon the Foot of its being, in general, 
OxE of the Fellowſhips of this College. | 


2dly. Much leſs does it lie, in this Caſe of an annexeD Fellow- 
ſhip given by a ſubſequent Foundation. The Law will xor imply 
that Dr. Keton's Foundation is ſubje& to any other Viſitor than Him- 
ſelf and his Heirs. An ingrafted Foundation does not fall under 
the former Powers, 1F the annexed Founder gives other Laws. 


Now this is not a Co-Foundation, but a New Foundation. 


It is not true, © That Dr. Keton knew the Biſhop of Ely to be 
« General Viſitor.” On the contrary, the Biſhop was NOT %, by 
Biſhop Fiſber's Statutes ; For by thoſe Statutes, the Biſhop had no 
Right to intefere in the“ Election of Fellows, And Dr. Keton re— 
ſerved a Power to give Statutes conſiſtent with the Statutes of the 
College: And this Right is either „i, ſubſiſting in Dr. Keton's 
Heir; or devolved to the Crown. Now at that Time of Dr. Keton's 
Foundation, the Biſhop of Ely had no Right of Viſitation as to the 
Election of Fells, e 5 


zaly. Here is a Common-Law Redreſs given : Which No Vi/i- 
tor can have a Right to diſcuſs. And the ſpecific Remedy is not to 


J. arte, da. 
Pojt. 190. 


come from ihe Biſhop of Ely at leaſt; Whatever it may be, or from 
whomſoever it is to come. They may go to a proper Juriſdiction, 


for it. And as to.the Caſe of Burton v. Pegg, perhaps the Biſhop 
of Ely was appointed Viſitor by Dr. Berigford: Or the Party con- 
cerned might not think proper to oppoſe, or not be able to oppoſe 


the Biſhop's Proceeding. However, the Submiſſion of the College 


cannot take away the Right of the Founder, nor the Right of his 
Court; nor give to the Biſhop a Right which He has not in Him. 


As to 4 Mod. 233. Rex et Regina v. The Maſter and Fellows of 
Sl. Jobn's College, and Skinner 359. &c. S. C. (Dr. Gower's Caſe,) 
and Comberb. 279. S. C. The Return was not the Dictum of he 
College: And ſuch General Terms were out of the Cafe and im- 
proper. And the Caſe of Middleton & Ux' v. Croft is not applicable. 


The Regiſter of Writs, Title Prohibitiones, pa. 38. is fimilar to this 


Caſe, as to the being a Common-Law Contract: Cum placita de 
* annualibus redditibus.&c. &c. &c. ad nos et Coronam et Digni- 
tatem noſtram ſpecialiter pertineant &&c. 


The Viſitor is bound by the Deed; And He cannot have any Pre- 


tence to proceed in this Caſe, until the Covenants are broken, and 


4 


the College have incurred the Penalty: And of Tuts, the Courts 
— . of 


** 
$14 


e 
Be. | 
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* Vie ante. 


of Commen Law are to judge. It both Juriſdictions ſhould proceed 
together, their Determinations may directly claſh—Theretore the 
Common-Law Courts will prohibit Him from procecding at all. 


Dr. Teton was a PURCHASER of theſe two Fellowſhips: And He 
reſerved a Power of Diſtreſs. The Requiſites to his Fellowſhips 
are, being a Choriſter of Southwell, if, &c. and having Learning, 
and Morals, If the College ſhould fail to chooſe ſuch Perſons, &c. 
they are ſubjected to a Forfeiture; for which, a Diſtreſs may be 
taken: This is the Sanction annexed ; And this is an adequate Re- 
mnie. And upon this Deed, the Chapter of Souhweil are only 


I uſlees for the Candidate; And they would be anſwerable to Him. 


And this would ſubje& the Matter to the Court of Chancery, as a 


Truſt; and might alſo ſubject it to this Court; as to granting a 


Mandamus to admit him. And therefore, though the Biſhop thould 
even be conſidered as general Viſitor of the College, Yet this Court 
would prohibit Him, from proceeding in this particular Affair, or 
at leaſt, give the College Leave to declare in Prohibition. "1 his 
Court will prohibit Juriſdictions who are proceeding without Right 
ali/hough they themſelves cannot, perhaps, give an adeguate Remedy. 


However, here, the Founder conſiders the Diſtreſs as an adequate 
Remedy. They concluded with ſaying that they only deſired Leave 


to deciare in Prohibition; not an abſolute Prohibition. 


Mr. Juſt. Fer faid He had not ſeen Biſhop Fſber's Statutcs ; 
which tbcagh now repealed, were yet in Force at the Time of this 
annexed Foundation : And they are ſaid * fo re/train the Biſhop 
from exerciſing any Powers relating to the Election of Fellows. 
Now THAT may deſerve Conſideration, though theſe Statutes ſhould 
be u expired: For they were underſtood to be I FoRce at {at 
Time when Dr. Kcton made his Foundation. 


On the Day following (viz. Saturday 27th November 1756.) 
Ld. Mansfield faid that upon looking into the Papers left with Him, 
He found it neceſſary, towards coming to a complete Underſtanding 
either of the Statutes or of the Deed, © That. the PRIOR Conſtitution 
of the College, antecedent to Both, ſhould be laid before the 
{© Court;” As both the Deed and alſo Queen Elzzabetb's Statutes 


expreſly REFER to this prior Conſtitution of the College, and conſe- 


quently muſt be (in ſome meaſure) unintelligible and inexplicable, 
unleſs it be alſo known, © WHAT that prior Conſtitution was.” He 
propoſed therefore that the Parties ſhould, in the beſt manner they 


could, lay this Conſtitution before the Court; and that the Caſe 
ſhould be ſpoken to again in the next Term; not by all the Coun- 


ſel arguing it over again, but by only One Counſel on each Side, 
who thould apply themſelves to ſuch Concluſions as might ariſe from 


ſuch prior Conſtitution of the College, and. be applicable to Queen 


Elizabeth's Statutes or to the Deed of Covenants. 11 
. | : 
| 2 | 


tha. 
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The Caſe was accordingly Adjourned till next Term, to be then 
ſpoken to by One Counſel on each Side, on the prior Conſti- 
tution of the College, antecedent to Dr. Keton's annexed Foun- 
dation and Deed, and conſequently to Queen Elizabeth's Sta- 
tutes likewiſe. e 


On this Day (i. e. Thurſday, 3d February 1757,) this Caſe was 
again ſpoken to, by One Counſel on each Side. 


Mr. Yorke, Solicitor General, on the Part of the Biſhop and Mr. 


Todington, made 3 Queſtions, viz. 


1ſt, Whether the Biſhop is not as extenſive a Viſitor, under the 


014 Conſtitution, as under the New. 


new Statutes, HS, Wh 


zely. Whether Dr. Keton's Fellnwſtips are not bound by the Ar- 
ceptance of the new Statutes, as well as the Reſt of the College. 


 Firſt—He inſiſted that the Biſhop is as extenſive and complete 


a Viſitor under the O/d Statutes, as under the New. This he en- 


deavoured to make out, from the Old Statutes of the College. [And 
upon theſe, the Queſtion muſt depend.) LE e 


Secondly The College are bound by the Acceptance of the New 


Statutes, 


14. Mansfeld—The College ul nt (moſt undoubtedly,) agitate 

bat Queſtion: For if they do, they muſt give up All their 
Lieings, Sc. and all other Advantages that they claim ux DER 
them. e . 


Mr. Norton, on the part of the College, readily agreed to this; 


ſaying that they ould not (certainly) make a Queſtion of his; ha- 
ving acted 200 Nears UNDER theſe new Statutes, 


Mr. Solicitor General then proceeded to his 3d Queſtion— 


Thirdly He infiſted that Dr. Keton's Fellowfhips are bound by the 
New Statutes, as well as the Reſt of the College: For as He has not 
given new Statutes, theſe Fellowſhips are to be conducted and bound 
by the ordinary Statutes of the College; And the rather, for that 
theſe Fellows enjoy All Privileges, and come into the Seniority, in 
the ſame Manner as the Reſt of the Fellows do. 


3 E Mr. 
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Mr. Norton, contra,—for the College. 


This Caſe ſtood over, in Order to ſee what was the State of the 
College, at the Time when Dr. Keton's Deed of Covenant was made; 


At which Time, Biſhop Fiſher's Statutes ſubhſſſted. 


The Biſhops of E/y were Owners, originally, of the Site of the 
College; And, As Biſhops of Ely, were ordinary Viſitors of this 


Place: From One or both of which Circumſtances, they might 
poſlibly ſet up a Right of Viſitation, Now Biſhop Fiſher s Statutes 


proteſſedly mean to obviate any fuch Pretenſion; and to prevent the 
Biſhops of E!y from claiming a Right of Viſitation, as General Vi. 
ſitors of the College. Which Poſition Mr. Norton endeavoured to 
prove from Biſhop Fiſher's Statutes. And He ſaid that if the Sta- 
tutes were to be conſtrued otherwiſe, it would occaſion a Claſhing of 


_ Juriſdictions and the utmoſt Confuſion in the College. As to any 


Power of Viſitation that the Biſhops of Ely may have at Commun 


Laco, He ſaid He did not mean to diſpute that, with them: But as 
- to the Claim of a GENERAL Viſitatorial Power over the College, 


He prayed Leave to declare in Prohibition; that it might be ſolemn- 
ly determined upon Record, and that each Side might have an 
Opportunity of appealing elſewhere, if diſſatisfied with the Deter- 


mination of the Court, 


He ff ongly 35 That it was premature, to determine now, 
Whether the Biſhop of Ely had Juriſdiction;“ That there ought 


to be a Rule for the Plaintiffs to declare; That ſuch was the Courſe 


of the Court, and it had not been uſual to examine the Matter upon 
 ſhewing Cauſe : After a Declaration in Prohibition, the whole 
would appear upon Record, be ſolemnly judged, and the Judgment 
might be reviewed upon a Writ of Error. 


Lord Mansfield —If the Party who Re for a Prohibition has 


a Right to declare, though the Court ſhould ſee no Ground for the 


the Motion ; A Rule © to ſhew Cauſe why the Prohibition ſhould 
Les not be granted, is to no Purpoſe; and Hearing Counſel upon 
the Sufficiency of that Cauſe is Time miſpent. | 

When the Matter ſeems doubtful to the Court, upon a Queſtion 
of Fact or Law, the Plaintiff has Leave to declare that the Partics 
may have the Fact properly tried by a Jury, or the Law ſolemnly 
conſidered, as in a Cauſe. | 


When the Court is clearly of Opinion that there 7s ſufficient | 


Ground for the Prohibition, the Defendant has a Right to pur the 


Plaintiff to declare ; that his Juriſdiction may not be taken from 
him, in a ſummary Way, where no Writ of Error will lie. Put 
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if the Court be clearly of Opinion That there is No Ground for a 
Prohibition, It ought to be denied, wrthout putting the Defendant 
to Expence, and delaying, in the mean Time, the Exerciſe of what 
appears to them a /awful Juriſdiction, 


This Denial is ct concluſive to the Plaintiff, F there is 10 Ju- 
riſdiction, the Sentence will be a Nllity; and upon any Attempt to 
execute or inforce it, the whole may be tried in an Action. The 
Plaintiff may alſo apply to any other Court in Weſiminſter-Hall, for 


a Prohibition; and take heir Opinion. 


If, in Caſes of this Kind, the Court ſhould too catily yield to 
hang up the Matter, by letting the Plaintiff declare in Prohibition; 
Redreſs would come too late, and coſt too much. _ 


Il was very deſirous, as there is no Fact diſputed, to go fully into 
the Argument ] and if I ſaw no Ground to doubt of the Bithop's 
Juriſdiction as Viſitor, to ſtop unneceſſary Delay, Vexation, and Ex- 
pence. | 


The Subject. Matter of the Complaint to the Viſitor is a Com- 


_ petition for preſent Maintenance and Education; upon an Eleemo- | 
ſynary Foundation: The Cauſe of the Contention is a controverted 


Eleclion; which is too apt to engage and animate the Electors. 


In Compaſſion to the Candidates, and for the Peace of this lear- 


ned Body; the Diſpute czght not to be ſuffered to continue longer 
than is abſolutely unavoidable. 


If the Plaintiff might, as of Right, demand to declare in Prohi- 
bition, the Conſequences would be fatal, in both Univerſities. The 
College, as here, (i. e. the Majority which determines the Body,) 
wou'd ſupport the Election they had made, and may eafily keep the 


Viſitor off for Years ; their public Stock would be applied to defray 


the Charge: In the mean Time, Elections of new Fellows might 


come on; their Validity might depend upon the Rights in Diſpute ; 
the Election of Maſters might come on; Great Abuſes, in ſuch a 


State of Confuſion, would naturally creep in; Diſcipline could not 
be kept up; Inteſtine Heats and Diviſions would counteract the 
whole Intention of the Founder. The Reaſon of a Vifitor would be 
_ deſtroyed. He is appointed and made abſolute upon this Principle ; 
That, in theſe Societies, Error of Judgment, the Chance of Par- 
„ taality, or Injuſtice, is a % Evil than the Duration of Conten- 
tion: But if, by diſputing His Juriſdiction without Ground, 
His Exerciſe of it may be protracted as long as a Cauſe can be kept 
up for Delay, by Parties who do not regard the Coſts, The Mem- 


bers of every College in both Univerſities who complain of an In- 
| | + Jy -- 


nt : pl 24 
* Ss 

* 4 2 * * hy © * — — + 0 AS; "a * 
„ = OE $8 go - 1 8 r = 

= ERIE ind fe ALFA oy 2 4 0 [ 

—_ way ore AED GOT = 
of - — My Tr 1 . 1 
m4 - 8 1 


r n 
n —— —— 
. 2 —#4 r e 


£ Wa ed 
- OE i Bd 


2 RS OE a ? c 
* —— my 
engl 4 


K RR 


BD 2 


r 
2 
nu PT ack 
* —— — —— — res. a. I" 


* A = 
- 1 D 2 8 
r CE I a SR res 1 A S . » — IL IS —_ 
— > a i, oy. - . 8 þ 4 4 * - - 


9 


9 3 r 


r ͤ Kd as 0 a 
= : ... DO VV 
3 = ne 3 \ ; a 
\ 7 c 2 : 3x ot | 
IE EIS n 
0 


n N z 
„ 
Wo r 5 , 
1 * Se 
— 


ern S r 


— 


—B LG Fes 


Cay 


#57 
: 
7 
+} 
| 
* 
ti 
1 
1 
6 
N 
1 
* 
{- 
5 
57 
7 


200 


Hilary Term: 30 Geo 1 


5 F. 4 Mad. 
106. 
Sinner 447. 
S Hoαναοαũ . C. 
35% Ec. 


jury done, muſt be ſubjected to both 6 Iſt. To the 


Taw's ih ay, in the moſt deliberate Method of Judicial Proceeding , 


And, at laſt, To the Award of an abſolute Judge, in the moſt 
ſummary Method of Trial. 


If We are clear that the Biſhop has Juriſdiction, We ſhould do 
Injuſtice in the preſent Caſe, and ſet a bad Precedent for keeping up 
Groundleſs Strife, if We did not diſcharge the Rule. And therefore 
I think, the Merits ſhould be fully gone into cb. 


As to the Merits— 
The iſt Queſtion is Whether te Biſhop of Fly is Viſitor of 


©« St. John's College, as to the ELECTION of Fellows and other 


e Officers:”” (For so is the Suggeſtion ; where the Averment is 
„That He is not Viſitor in THAT Reſpedt ; And the Maſter and 


Senior Fellows make the eee ) 


The 2d Queſtion is, „ Whether, ſuppoſing Him to have this 
© Power, as to the Fellows of the OLD Foundation, He has allo 


© the hs Power, as to F ellows of this NEW ANNEXED F oundation 
5 f Dr; Keton's,”' 


The Viſitatorial Power if properly exerciſed, without Expence 
Or Delay, is uſeful and convenient to Colleges. However, (be that 

as it may,) We mult take it, as it is now e/tabhſhed by Law : And | 
it is now ſettled and eſtabliſhed, (ſince the Caſe of * Philips and 


Bury in Doms. Prec'.) * That the Juriſdiction of the Viſitor is 
” * Jummary and without Appeal from it.“ 


Gt heſe Feundations of Colleges are to be conſidered in 7400 Views, 
vis. as hey are Corporations, and as they are Eleemeſynary. 


As Eleemoſynary, They are the e of the Founder : He 


” may delegate his Power, either generally, or ſpecially ; He may pre- 


ſeribe particular Modes and Manners, as to the Exerciſe - of Part 


of it. If he makes a General Viſitor, (as by the general Words 


iſitaton /t,”) the Perſon fo 00 has all incidental Power: 


But he may be refrained as to PARTICULAR Inſtances. The Foun- 


der may appoint a ſpecral Viſitor for a particular Purpoſe, and 1 


Farther, The Founder may make a general Viſitor; And yet ap- 


point an inferior particular Power, to be executed without going to 
the Viſitor in the firſt Inſtance. 


No 1 preciſe Form of Words 1s \ neceſſary for the Appoint- 
ment of either General or Special Viſitor. In a Caſe before Lord 


 Harawicke, on 2 1ſt March 1 1747. Attorney General v. Talbot, in 
555" 5 Chancery, | 
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2 The Chancellor of the Univerſity was held to be 
« general Viſitor of Clare-Hall without expreſs Words of Appoint- 
ment: But it was implied, from various Branches of the Viſitatorial 
Power being exprefly given to Him ; from his having the Interpre- 
tation of the Statutes ; and from an expreſs Excluſion of the Foun- 
der's Heir.” Therefore it muſt be collected from the hole Pur- 
view of the Statutes conſidered together, WHAT Power the 
« Founder MEANT to give to the Viſitor.” 
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Under theſe general Rules, I will now confider the preſent Caſe, 
as it ſtands upon the Statutes of this College. 


The F oundation of this College i is to be taken (as to this Que- 
ſtion) from the Statutes of Queen Eligabetb: Which are the now 
governing Conſtitution of this College. Theſe Statutes reſerve to 
the Crown the Legi/lative Power: So that the Caſe of ALTERING 
the Statutes is certainly excepted ; if ſuch Power be included in the 
Office of Viſitor, But where a Bady of Statutes has been given by 
the Founder, I ſhould doubt extremely, Whether a Viſitor cn 
« alter thoſe Statutes, or give new Laws: (Whatever may have 

been me N otion in former Times. * 
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ALL orurk Viſitatorial Power is oiven to the Biſhop of Bb, by 
the Statutes ; and principally by the 2d Chap. De Electione Ma- 
giſtri, the 5oth. De ambiguis interpretandis, And the 51ſt De Vi- 
ſitatore; (For the Ref of the Statutes are leſs clear and A 
. than theſe are, as to the Proof of this Point.) 


And His Lordſhi p then went minutely through theſe PIE Statutes, 
and ſhewed that they gave the Biſhop of Ely the general Power of 
Viſitation : Which He ſpecified in many Inſtances, and particularly 

in the Words, © Vi/tationem Hyjus Collegy Epiſcopis Faro pbus 


* commendanus.” 


In the Caſe of Cram v v. Rutherforth, in 'e SER 23d May 1750. 

Upon ſo much of theſe Statutes as was hen ſhewn, Ld. Hardwicke 

gave his Opinion, © That the Biſhop of Ely was general Viſitor of 

* this College; but that He could ar make new Statutes ; and if 

© He ſhould attempt it, the Juriſdiction would devolve t to the 

King's Courts, as in the King v. Biſhop of Chefter, the Caſe of 

0 Manchefter College, Paſch. the 1ſt of his preſent Majeſty.” .“ [od . 2 Strange | 
More Statutes are now ſhewn ; but W ariſes from them to 

vary this Conſtruction. 


Nothing appears upon the old F pungation or the other Statutes, 
to impeach this Conſtruction. 
3F * 
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*V. ante 188, 
compared 
with 181, 


ence. þ 


The Viſitatorial Power is almoſt as ſtrongly given Him by the 
old Statutes, as by the new : The Difference 1s, that in the new 


| Statutes the Ambiguous Clauſe in Reſtraint of the Biſhop's Power, 


towards the End of the old Statute de Viſitatore, is * omitted. 


What is there ſaid does not reſtrain the Power of the Biſhop of 


Ely, fo ſtrongly as may at firſt Sight appear. 


The Meaning of the Proviſion ſeems to be, that he ſhall claim 
no Right as a Co-Founder, though he was Owner of the Site; but 
only act as in other Colleges, where He is not Founder. And in 
Colleges where He is not Founder, He may a& under Powers of 
Viſitation delegated to Him, However; be the Meaning as it may, 


this Clauſe is rotally omitted in Queen Elizabeth's Statutes. 


. ante 181. 


This is zt the Caſe of Expulſion ; where the Maſter and four 
ſenior Fellows are to * conſent, The Power of judging and giving 
Relief upon Complaints and Appeals, is incident to the Office of Ge- 


neral Viſitor: And if this Caſe related to one of the old Fellowſhips, 


the Statutes have laid the Viſitor under no Reſtraint, as to the Mode 


and Manner of exerciſing it. 


As General Viſitor therefore of this College (which I think clearly 


the Biſhop is,) He would certainly have Juriſdiction, if this Ap- 
peal related to One of the old Fellowſhips, Which brings me to the 


Second Point— © Whether the Viſitor of an d Foundation, has 
< the ke Power and Juriſdiction over a NEW ANNEXED Founda- 


tion, as he has over the Ol One.” 


It is a Queſtion of Extent and Conſequence. 


In this College, there are 32 Original Fellowſhips; and 27, upon 


annexed Foundations. 


I find that the General Method of ingrafting Fellowſhips, is by 
Indenture, and vith a Clauſe of Diſtreſs. J apprehend that this 


Method took its riſe from the old Tenures by Divine Service, (which 


differ ſomewhat from Tenures in Frank Almoigne;) where the Do- 
nor had a Power of Diſtreſs, of Common Right, when the Ser- 
vice was certain, (But this is only a Conjecture.) 


I have procured Information, concerning oft of the Colleges in 


Oxford and Cambridge; And J find that mot of the oLD Colleges, 


in both Univerſities, conſiſt and are made up, (leſs or more, ) 0 
INGRAFTED Fellowſhips; and 7ngraſted BY INDENTURES, And 


| 
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And all theſe are conſidered as Par of the old Body; Unleſs there 


be any particular Exception, by the Terms of the new Foundation, 


'There was a Caſe (oth July 1740.) of Univerſity College in Ox- 


ford (founded by King Alfred;) where Mu. of Durham afterwards 


founded two Fellowſhips, “de proximis Dunelmiæ Partibus.“ A 
Complaint was made to My Lord Chancellor, as GENTRAL Viſitor 


of the College in Right of the King: And it was determined again/t 


the College. Yet Mu. of Durham had in that Caſe, given No Sta- 


tutes Himſelf: But theſe ingrafted Fellowſhips were conſidered as 
| ſubje& to the general Viſitor of the o Foundation. In that Capa- 


city, Lord Hardwicke took Cognizance: And the College never 
made any Objection. 


In the Caſe of the Attorney General v. Talbot, which I menti- 


oned before, The Counteſs of Clare was Foundreſs of Clare-Hall. 


One Freeman annexed 2 Fellowſhips by Indenture, (I don't obſerve 


there is any Clauſe of Diſtreſs in it.) The Conteſt was for one of 
theſe Fellowſhips. Lord Hardwicke held © That the Queſtion be- 
* longed to the general Viſitor of the College; that new Fellow- 


e ſhips ingrafted muſt be ſubject to the Juriſdiction and Diſcipline 


© exerciſed over the original Foundation.“ 


In the Caſe of Dr. Green v. Rutberforth & al. (which I menti- 


oned before,) both Lord Hardwicke and Sir J. Strange expreſsly 


laid it down, © That new zngrafted Fellowſhips, if no Statutes were 


„given by the Founders of them, muſt follow the original Foun- 
dation, and be ſubject to the ſame Diſcipline and Judicature.” 


l am ſatisfied that, upon mature Reflection, the College would 
tremble at the Conſequence of leaving every Election into any of theſe | 

ingrafted Fellowſhips, or any other Diſputes concerning them, open 

to Courts of Law, and the Expence and Delay attending Suits in 


them. 


I think clearly, that Dr. Keton did so conſider and intend * that 


his new and annexed Foundation $HOULD BE ſubje to the old 

* Statutes and Conſtitution of the College, in Caſe he Himſelf 
_ * ſhould happen to die without making any Ordinance by Will 
or otherwiſe,” Theſe Fellows of his Foundation are to be elected 


a5 the other Fellows; and at the Time limited by the Statutes. They 


are to enjoy the ſame Liberties, &c. as the other Fellows. The 
Oath they were to take during the Life of Dr. Keton, to obey 


** ſuch Statutes and Ordinances as ſhould be made by Him,” 


is qualified with this Reſtriction, © So that the ſaid Statutes 


"* ſhould be conformable with the Statutes of the Foundreſs. of the 7 ant 161, 


« ſaid 
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q « (aid College”: Which neceſſarily ;mplics that they were, in the 
firſt Place, to obey the Statutes of the Foundreſs of the College. 


He explained this, by many other Paſſages in the ſaid Indenture. 


Beſides, Eo Nox, the ingrafted Fellow becomes ſubjef and 
liable to the Juriſdiction of the Viſitor over the Fellows of the Col. 
lege. Theſe ingrafted Fellows are exactly the ſame as all the Reft 
of the Fellows, except as to the Money ariſing to them from the 
New Foundation; and are intitled to al the /ke Privileges a as the 
Old-Foundation Fellows are intitled to. 


The Objection to the Biſhop's Right of viſiting | in the preſent 
Caſe, ariſes from the Power of Diſtreſs here given for the Forfei- 
ture, in Caſe the College do not obſerve certain Terms which are 


| preſcribed to them. 


But ſeveral other ingrafted Fellowſhips are juſt in the ſame Situa- 
tion: And therefore it would go a great Way, (in Point of Conſe- 
quence,) if, upon this Ground, We were to determine them NO 70 


be Part of the old F oundation, 


Theſe are Proviſions ene ir And indeed the Di- 
fireſs would be a veiy INADEQUATE Remedy, to the Perſon injured: 
Nor is it even given To the Perſon injured, but to other Perſons. So 
that it is manifeſt, that this Clauſe of Diſtreſs, given to the Church 
of Southawell, ought not to take nay the SPECIFIC Remedy from the 
PERSON INJURED, 


Tt ſeems to me very clear, that the Bilkiop4 is as much Judge of 


this Complaint, as if it related to One of the Old F ellowſhips: And 
if it related to One of the Od Fellowſhips I think the Juriſdiction 


of the Biſhop, as Viſitor, moſt evident. Therefore I am of Opinion, | 


that the Cauſe ſhewn againſt this Rule 1s ſufficient; and it ought 


to be aſcharged. 
Mr. Juſt. Deniſon concurred, in the whole, with Lord Mansfield 


He thought clearly, that the Biſhop of Ely was General Viſitor, | 


except in the Inſtances particularly excepted. 


No particular technical Werds are neceſſary to create a Viſ tor. 
And fo was the Opinion of the Court, in Dr. Snape's Caſe H. 2. 
G. 2. B. R. as well as in the Caſe of Philipps v. Bury. And the 


main Buſineſs of a Viſitor, is to interpret the Statutes. 


Now 
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"_ this Deea, though with a Clauſe of Diſtreſs, cannot take 


away the Authority of the Viſitor: It is for another Purpoſe. And 
Dr. Keton never meant to exclude his Scholars and Fellows from the 
Benefit of an Appeal, which the other Fellows of the College enjoyed. 
And bis Fellows are ſworn 70 obſerve ALL the Statutes of the College. 


The Diſtreſs is very little more than the Form of the Conveyance; 
And it is given to the Church of Southawell too: But ſurely it is 1! 
an ADEQUATE Satisfaction To the REJECTED Fellow, who has a 


Right to be elected into the Fellowſhip. 


The Viſitor has a Right to the Interpretation of the Statutes; 
And the ingrafted Fellow has a Right to appeal to Him; And the 
Clauſe of Diſtreſs does not tate it away from Him. And there is 
no manner of Reaſon why the ingraſted Fellow ſhould not have the 


ſame Privileges, as the other Fellows have. 


I am fo clear about this Matter, that I think there is no Reaſon 
for ſuffering the Party applying for the Prohibition to declare in 
Prohibition: But the Rule ought to be di/charged. 


Mr. Juſt. Foſter alfo concurred. 


He took particular Notice of the goth Chapter of Queen Eliza- 


beth's Statutes, about interpreting what might be ambiguous or 
obſcure. Which Statute, he agreed, does reſerve to the Queen a 


Power to add or diminiſh, reform, interpret, declare, change, alter 


or diſpenſe, &c: But the DocTRINAL1s Expgſctio is expreſsly given 


to the Biſbop of Ely, in the very ſame Statute; and the College are 


thereby injoined, in virtue of their Oath, and under Penalty of 


perpetual Amotion, to * obey his Determination, Interpretation, 
and Declaration. CE NETS 


He declared that He had no Doubt that the General Power of 
Viſitation 1s given to the Biſhop: And He ſaid, He faw no Incon- 
ſiſtency in the Statutes. As to the Clauſe of Diftreſs—That would 
give no Sort of adequate Satisfaction to this REJECTED Felkw; who 
comes for a ſpecific Remedy for the Injury done to him. Therefore 


He declared his Concurrence with Lord Mansfield and Mr, Juſt, 
Deniſon. 85 55 


And Per Cur. * unanimouſly 
The RuLE was DISCHARGED. 


N. B. Mr. 
Juſtice Wilmot 
was not pre- 
ſent at any 

one Part of 


this Motion; 
being engaged 


20 Earl 


in the Court 
of Chancery 
during the 
whole of it. 
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— 


N Earl of Bath ver/. Abney, Spinſter. 
1757 | 
A” Caſe out of Chancery for the Opinion of this Court. 

The Queſtion was, Whether an Executor of a Copynornep 
for a TiRM oF YEARS, was obliged to be admitted; (and, conſe- 
quently, liable to pay a Fine upon ſuch Admittance.) 

[f | The Manor in which the Lands lay, was Stoke Newington, in 
= Middleſex; the Defendant, Mrs. Abney, is Lady of this Manor; the 
| Premiſſes demiſed, were 60 Acres of Meadow, let at 12 51 per 


14 | Annum. 


The State of the Caſe was pretty long and particular: but the 
Queſtion was ſhort; vig. Whether an ExEcuToR of a Tenant 

« for YEARS, coming into the Copyhold, as a Chattel Real, under 
18 Teſtator' s Will, is obliged to be admitted. {For the Coun- 
ſel for the Plaintiff, acknowledged that the being liable to a Fine 
would conſequentially follow a Neceſſity of Admittance:) That is to 
ſay, they admitted that zf he was compelloble to come in and be ad- 
mitted, he would alſo be compeliable to pay a Fine. 3 


The full State of the Caſe was in Subſtance this - — 


That * Guy being ſeiſed in Fee of 60 Acres of Meadow in 
the Manor of Stoke Newington, let at 1251. per Annum, the aid 
Henry Guy ſurrendered the fame to the Uſe of his Will: And having 
ſo furrendered (in a proper Manner) to the Uſe of his Will, He 
died ſeiſed in Fee; Having firſt duly made his Will and thereby 
deviſed to John Ta aylour and Arthur Lake their Executors and Admi- 
niſtrators for 99 Years, if three Perſons (in his ſaid Will named) or 
any of them ſhould fo long live; upon ſeveral Truſts, viz. firſt, to 
the Uſe of the preſent Earl of Bath, for Life; then to his Iſſue Male, : 
( vi. firſt and other Sons, &c.) in ſtrict Settlement; then in the like 
Manner, to the uſe of the Earl's Brother, General Pulteney ; then 
to the late Mr. Daniel Pulteney, in like Manner; then to the Uſe 
of the Earl of Bath in Fee. And after the Death of the ſaid Teſta- 
tor, the ſaid Taylour and Lake, the Truſtees, claimed to be admitted 
according fo the Tenor of” the Will; [V. poſt. ] land were 
thereupon admitted according to the Cuſtom of the ſaid Mano!; 


did Fealty; and paid a Fine of 2801. to the then Lord of the Manor, 
on ſuch Admittance. 
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One of the three Lives is ſince dead; the other two, living; And 


both of the ſaid two Leſſees, John Taylour and Arthur Lake are 
dead; but J Tayiour ſurvived Lake. Taylour, the ſurviving, 
(but now deceaſed) Leſſee, appointed Dr. J Taylour and Ano- 
ther Perſon his Executors; and Dr. Taylour is now the ſurviving 


Executor of John Taylour, the Original and Surviving Co-Leſſee. . 
Mrs. Abney is now Lady of the Manor. 
It did not appear to the Lord or Lady of the Manor, that the 
Leſſees, Taylour and Lake, were dead, till 1752: When this Fact 


was found by the Homage. 


Then the Executor of the Survivor, (which was Dr. Jol Tay- 


hur, the ſurviving Executor of the ſaid Jobn Taylour the original 


Co-Leſſee) was ſummoned to come in, and be admitted; the Jury 
having found that the original Leſſees were both dead. And Pro- 


clamations iſſued Sc. [N. B. The Proclamation was for the Heir 


of Taylour or other Perſon claiming &c. to come in &c.] 


It is ſtated that the General Cuſtom of the Manor is, to grant 


the Copyholds for Life, or in Fee; and that No orHER Jnſtonce 


of a Grant for YtaRs, beſides the preſent Inſtance (now before 


the Court,) has been known in the ſaid Manor of Stoke-Newington. 


: The Caſe further ſtates, that Fines have been uſually paid hon 


Admiſſion ; And that the uſual Rate of ſuch Fines has been 14 


Years improved Rent of the Premiſſes to which the Tenant is ad- 
——] „ 


And by the Uſage of this Manor, the Fine uſually taken for 


two Lives, is as much ard half as much, as the Fine for one Life: 
And the Fine uſually taken for three Lives, is as much and half as 
much, as the Fine for two Lives. IG ES 


The two Queſtions made upon this Caſe, and ſent to this Court 
for their Opinion upon them, were 1ſt. Whether the ſurviving 


Executor of John Taylour (the Surviving Truſtee of the Term for 


99 Years) ought to come in, To BE ADMITTED Tenant of the 
Copyhold Premiſſes in Queſtion : 2dly. In Caſe he ought, then 
Whether the Lady of the Manor will be intitled to any Fix E upon 
ſuch Admittance. ” A” 


This Caſe was twice ſpoken to, in this Court: firſt, on Tueſday 


13h May 1756, by Mr. Pratt for the Plaintiff, and Mr, Seel 
for the Defendant ; and a ſecond Time, on Friday 4th Feb. 1757, 
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quite applicable to the preſent Caſe. 


by Mr. Norton for the Plaintiff, a and Mr. Gould for the Defen- 
dant. | 


And the two Queſtions being reduced into one, as is abovemen- 
tioned, (it being agreed“ that if the Executor was compellable to 
1 admitted, he would conſequently be liable to pay a Fine ;”) 


It was argued 0 on the part of the Plaintiff the Earl of Bath, That 


the Fine becomes due to the Lord (or Lady) of the Manor, upon 
every Change of the ESTATE ; not upon the Change of the TEN Ax, 


where there 1s 70 Change of the Eſtate. 


For where there are ſeveral Remainders, to ſeveral Perſons, the 
Admiſſion of the F1R8T Taker is the Admiſſion of Every Perſon in 
Remainder. 4 Co. 22. b. Copybold Caſes ; and 4. Co. 23. a. Caſe the 
6th. Cro. Elig. 504. Gyppyn V. Bunney. Kitchin 122. 


And ho T: aylour and Late were admitted according to the Tenor- 


of their Teſtator's 3 Will: Which muſt have been to the whole Eftate 
comprized in the Will. And therefore the Fine muſt have been 


proporttonable to the Value of the whole Term of 99 Years : And 'tis 
againſt Conſcience that the Executor of the deceaſed Leſſee ſhould 


pay another Fine for the i ps Eſtate. Neither is He compellable to 
come min and be dr. uittecd afrefh; it being the ſame Eſtate. 


And that no freſh Adinitrance is neceſſary, nor any farther Fine 
payable, appears from the Caſe of Dell v. Iligden in Moore 358. 


and the Caſe of J.ping v. Bunning, Moore 46 5. In both which Cafes 


it was holden and reſolved © that the Admittance of a Tenant for 

« Life, of a Copyhold, is an Admittance of Him in Remainder ; 
« and that no new Fine is due from him in Remainder ;” And 
in Cro. Eliz. 504. Gyppin v. Bunncy (which is S. C. with Mere 
465.) Popham and Fenner held accordingly; and that, becauſe 
They bave but One Eſtate in Law: And they held that oNLY One 
Fine is due; which the firſt Taker ſhall pay. ts 


In 3 Lev. 308. The Caſe of Rerwer v. Gr. 1 V. & A. in 
C. B. It came directly in queſtion; And Ld. Coke's Dicſum in 4 Rep. 


23 8, was taken into Confideration, and explained to be reſtrained 


to SPECIAL Cuſtoms only : But the general Principle of Law was 
ſettled to be, © That xo Fine is due to the Lord, from the Remain- 
der-Man, abi, a ſpeczal Cuſtom for it.” 


And the Reaſon is, (as Popham ſaid, in the Caſe of Gyppyn v. 
Bunney,) & becauſe Both Ns but one Eſtate in Law, And the 
Lord has already admitted to the whole : Which Reaſoning is 


2 It 
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Rae 


—_— 


If a Copyholder in Fee grants his Copyhold upon Condition, and 


enters for the Condition broken ; There ſhall be no freſh Admit- 


tance, nor Fine: becauſe he is in flatu quo pris. Coke's Compleat 
Copybolder 8 56. So, if there be two Joint-tenants, And one die; 
the Survivor needs no Admittance, nor ſhall pay a Fine. ibidem. 
So the Widow of a Copyholder, for her Cuſtomary Free-bench : 
Becauſe 'tis Part of the Old Eſtate, and is caſt upon Her and veſted 
by Law. 25 | 


$o it is alſo in Dower, and Tenancy by Curteſy ; though there 


a new Tenant intervenes, 


Ney 29. Rennington v. Cole, is full in Point. Alſo Hutton 18. 


Yurden v. Stone, S. C. Hob. 181. Howard againſt Bartlet S. P. 
2 Danv. 184. Title Copybold, Letter M. pl. 1. in Point. Cro. Jac. 
573. Waldoe v. Frances Bertlet Wid. S. C. with Hob. 18 1. [but not 
this ſame Point.] 2 Ro. Rep. 178. Walter v. Bartlet, S. C. It is 
conſidered only as an Excreſcence out of the Original Eſtate, by Ld. 


Hobart, pa. 18 1. And an Executor of a Copyholder for Years is 


within the ſame Reaſon ; For tis only the Old Eftate continued. 


But the Caſe of DrscEx rs may be objected: For there the Es- 


TATE is the ſame; Only the Tenant altered. 


Now it may be difficult to enter into the true Reaſon of this. 


Bat it may be conſidered as a Change of Eftate; and as a new 
Grant : The Lord gave a new Admittance, a new Grant. 


But perhaps that Caſe of Deſcents may be an Exception from the 
General Rule. 8 


There are ſeveral Caſes in Point, for the Plaintiff: And no Au- 
thority againſt Him, except Meſton's Opinion in Dedicott's Cale. 


Dedicott's Caſe itſelf, in 3 Leon. 9. is moſt expreſs in Point: And 


Dyer 251. is S. C. [But Dyer does not mention this Point at all.] 
The Wife's Intereſt was there a Chattel-Intereſt ; And She was to 
have it for 16 Years: And her ſecond Huſband, who ſurvived her, 


had it as her Aſſignee, without paying any Fine, or being admitted. 
And in 3 Leon. 9. Brown and Dyer put the very preſent Caſe in 


Terms, of an Executor of a Copyholder for Years ; and agree that 


He ſhall have the Term without Admittance. And the Caſe of 


Otlery Monaſtery, in 1 Leon. 4. and 4 Leon. 118. S. C. (twice 


printed, verbatim alike, almoſt,) mentions a Determination of the | 


preſent Queſtion, in Point : Agreeable to which, is another Report 
of it, called Heydon's Caſe, in Moore 128. 8. C. Egerton, in his 
Argument, of that Caſe of Orlery vouches a Caſe as determined 

| 3 HH | in 


me VT I” 
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in 8 Eliz. in C. B: Which Caſe is expreſly in Point with Us: But 
the Caſe itſelf, of 8 Eliz, in C. B. which he fo cites, is not to be 
found. 2 Danv. 190. Letter V, mentions S. C. Sheppard's Court- 


Keeper's Guide, 5th Edit. pa. 136. And Calthrop's Readings on Copy- 


bolds, 2d Edit. pa. 67. is expreſs in Point: And fo again, in pa. 


72. Tenant in Dower and Freebench. Tenures 272, 273. S. P. ac- 


cCordingly: (the Book of Tenures that has no Name to it.) And 


Comberbach 44 5. expreſs © that the Executors of a Termor for 
* Years of a Copyhold ſhall pay 20 Fine for Admittance.” 


They ſaid that the Caſe of Dell v. Higden in Moore 358. was 
but a looſe Note: And Cro. E/iz. 372. which is a Report of the 
very ſame Caſe, does not mention any ſuch Queſtion in it. 


And as to what was cited out of the Caſe of Gyppyn v. Bunney, 


Cro. Elix. 504. and Moore 465. They ſaid it was no more than a 


Dictum of Popham's. 


Then, / the Executor is not obliged to be admitted, No Fine is 
due: For no Fine is due, BUT uPoN Admittance. — 


But the Inconvenience may be objected, . That a Lord may be 


e ſtripped of his Inheritance, by Copyholder's ſurrend'ring for lng 


Terms (as even for a Term of looo Years 0 And ſo the Lord 


might loſe his Fines. 


But iſt. This Inconvenience does not really exiſt at preſent. 
And 2dly. The Lord might, in fuch Caſe refuſe to admit; And 
could not be forced to it, either in Law, or Equity. 


2 Bulſt. 336. Foorde v. Hoſkins proves © that the Copyholder can- 


not bring an Action at Law.“ [It is a moſt expreſs Determina- 


tion in Point.] 


And in Equity, they would not aſſiſt the Copyholder in ſuch an 


Attempt. Comberb. 445. 


The preſent Caſe is a Leaſe to Two Perſons, for 99 Years, deter- 
minable upon 3 Lives: In which, the Fine might eaſily, in Fad, 
be ſettled by a proportional Computation, if it could be done by Law. 


The Copyholder derives his Eſtate, not from the Lord, but from 
the Cuſtom of the Manor: For a Lord who is only Tenant for Life, 
may admit in Fee. 1 OD 


And that the Lord would 207 be bound, either in Law or Equity, 
to admit, upon a Surrender by a Copyholder in Fee, for 1909 
4 7 Years; 
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Years 3 ; Comberb. 445. * expreſly proves : 


Which it muſt be ſuppoſed was taken down by the Reporter, as 
Lord Holt's Opinion. [* This is no part of the Caſe of Sandwell v. 


Sandwell; but, manifeſtly, a quite diſtin& Caſe ; Oey at Ni 


prius. I 


The Lord's Intereſt in his Fine is. ſacred : An Act of Parliament 


ſhall not be conſtrued ſo as to deprive Him of it. [V. Manwood's 
Divers ity, in Moore 128,] wi 

It would be very hard on our Side, if 14 Years Rack-Rent was 
to be paid upon every Change of an Executor. 


Therefore they prayed a Certificate 1 in the Plaintiff's Favour. 


On the Part of Mrs. Abney, Lady of the Manor, It was agreed 
that, in this particular Caſe, the Fine and the Admittance mult de- 


pend on each other; i. e. that either Both might be e or 
netther „ 


But it was faid that the Reaſon of Admittance, in general, de- 
pends upon the Relation that ſubſiſts between Lord and Tenant: 
And that the Admiſſion of the Tenant, in theſe Caſes, was only 
ferſonal to the Tenant Himſelf only; 


admit whom be pleaſed, on the Deceaſe of a Tenant, 
length, a Sort of Claim in the Heir at Law, to ſucceed to his An- 
ceſtor, became eſtabliſhed by Cuſtom. However, a great deal STILL 


remains in the Lord's Pose and Diſcretion: And the Tenure 18 
Mill ( Gritty) at the Lord s Will, 


It was always neceſſary that the new Tenant ſhould ; ap- 
fear : And it ſo remains ſtill, to this Day; He muſt pay his Fine, 


and do Fealty in Perſon. Co. Copybolder, SF 19. and 4 ", 22. ö. 
Cc. to the like Effect. 


And they forfeit if they grant Leaſes without Licence. 4 Co. 
Cipybeld Caſes. 9 Rep. 76. a. "Combe' s Caſe. if 

And they Ny" be Perſons capable of being admitted : For it is 
impofſible to admit One who is capers of Admiſſion. 


Now No Man is Heir or Executor to the Tenant, during the 
Tenant's Life. Therefore the Thing itſelf is impoſſible, ce that the 
Admiſſion of the firſt Tenant ſhould be an Admiſſion of THEM 

. as Heir or Executor to ſuch firſt Tenant.” 


And 4 4% p 1 8 That - 
in ſuch a Caſe, an Executor ſhall pay NO Fine for Ae 5 


And the Eſtate depended _ 
upon the Will and Pleaſure of the Lord. He might, originally, 


Indeed, at 


cc The 
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. 3 Keble 
263, 329. 
. 1 2 


— 


The « Change f ESTATE, and not of Tenant, cannot be the 


c true Ground of the Fine to the Lord.” For that Notion would 


let in many Inconveniences : And it would be moſt unreaſonable 


that One /ingle Fine to the Lord ſhould anſwer to 410 Changes of 
the Tenant. 


The Remainder-Man may be Tenant for One Purpoſe ; Not for 


another. Co. 4 Rep. 23.4.6. 


Admittance precedes the Fine; and is the Cavſe of it. It is ne- 


ceſſary, in order to intitle the Lord to a Fine. And this appears to 


be the Senſe of the Legiſlature, by 9 G. 1. c. 29. © An Act to en- 
cc able Lords of Manors more eaſily to recover their Fines &c,” 
And upon Admittance, a Fine is due. And 1 Mod. 102 & 120, 
Blackburn v. Graves proves that the Lord ſhall , have his Fine; 
although the Admiſſion of the particular Tenant be the Admiſſion of 
the Remainder-Man. It does not follow, that becauſe the Eſtate is 
veſted, therefore there ſhall be 20 Admittance or Fine : For upon 
Deſcents, (where there is no doubt but that a Fine is payable,) Yet 
the Eſtate 7s undcubted VESTED in the Heir. And Coke's Complete 
Copybelder & 56. * page 63, is expreſs in Point © that he inRemain- | 
% der ſhall be admitted, and pay a Fine; although his Eſtate was 
« veſted by the Admittance of the Tenant for Life. 


In the Caſe of Barnes v. Corke, 3 Lev. 188 The Peel ue- 


ſtion, they ſaid, was upon the Forfeiture; and that the other Points 


were only * incidental. | But the 1ſt Point was (in Terms)“ Whe- 
** ther a Fine was due. 4s 


In the Cale juſt now nei ſtiled er & U v. egos 
in 1 Ventr. 260. Or * rather Blackburn v. Graves, as it is called in 
I Mod. 102 & 120. S. C. It was determined“ That the Admiſſion 


of Tenant for Years was an Admittance of him in Remainder, 


« and occaſioned a Poſſefſio Fratris:“ And it is there reſolved that 
the Admiſſion of the Tenant for Years, though it is an Admittance 
of Him in the Remainder, yet ſhall xo prejudice the Lord, as to 
the Fine from the Remainder-Man. And 1 Ventr. 260. is expreſs 


and plain, © That the Remainder-Man mu pay a Fine, when his 
” Eſtate comes ix Ele. ” 


FRE) 1 the WroLE Fine has been already PAID to the 
1 upon the f Admiſſion, there is no Reaſon why it ſhould be 
paid over again: And the Remainder-Man is in fact admitted, in 
ſuch Caſe. But where the Fine is NoT paid for the WHoLE, _ 
the criginal Admiſſion ; there, the Remainder-Man mult pay 2 
Fine, and muſt be admitted. i. 1 Vent. 260, and 1 Mod, aber 

> 2 | | Wheke 
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where this Matter ſeems to be put upon a right and reaſonable 
Foot.] | | 


If the Remainder-Man dies during the Life of the Tenant for 
Life, bis Heir ſhall be admitted and muſt pay a Fine. Therefore 
the Payment is for Lives in being; And the Fine is payable upon 
the Change of the Tenant : And the Admittance does not extend be- 
yond the PeRrsoNs of the Tenants admitted. They are 1] only 
Tenants at WILLI. Co. Copybolder, & 14. § 32. § 41. expreſly. 
4 Rep. 22. b. S. P. in Point, accordingly. And the Eſtate is only 
veſted in the Tenant perſonally, = 


* 


In the preſent Caſe, The Perſons originally admitted, prayed to 
be admitted © according to the Tenor of the Teſtator's Will;“ and 
it was granted to them, according to the Cuſtom of the Manor : 


as Truſtees, and not for their own Benefit: And their Admiſſion 
was only per onal. ER, 


The Admittance of an Heir is very different. Compleat Copyhol- 
der, $ 41. 4 Rep. 22. b. | Os - 


The Heir has a very conſiderable Intereſt, before Admiſſion ; Yet 
he muſt be admitted. 
Fines. Co. Copybolder, § 56. 

All who allow of a general Occupant, ſay he muſt be admitted: 


and pay a Fine. 
Admittance. 


may make a Will, and the Executor renounce : And ſhall the Lord 


out ANY Tenant at all. 


Aſignee of a Bankrupt ; the Heir of the Ayignee ; In ſhort, Where- 
ever there is a Change of TENANT. avi 115 


* 


II it depended upon the Change of E/late only, an Eſtate in Fee 
would NEVER Pay. . ... 
13 Dedicott's 
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There is nothing ſaid of heir Executors. And they were admitted 


As to Tenants pour autre vie, they hall be admitted, and pay 


And there is no Doubt but that a Specral Occupant muſt be admitted 
Wherever a Right is transferred, upon Death, there muſt be an 


A Termor may die znte/late, and have 70 Adminiſtration ; Or 


have no Tenant ? Surely, in theſe Caſes, the Lord ſhall not be w07th- 


An Aſignee of a Term ſhall pay a Fine; So, a Deviſee of a 
Term; Indeed every new Tenant ſhall pay: A Mortgagee ; An 
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Adminiſtrator, appointe 


Dedicott's Caſe 1s — for the Defendant. 


Dyer 251 explains : Leon. 9. The Huſband, it appears by Dot 

was not the perſonal Re epreſentair of his Wife: For ſhe had an 
by the Ordinary. In 3 Leon. 9. there 

was as he reports it, an Obiter Dictum of two Judges, indeed; but 
contradicted by mother, In Dyer, it appears that the Huſband held 
in, in Right of his Wife: And the Diſpute was between the Wife's 
Adminiſtrator and the Huſband. The Huſband was poſſeſſed jointly 
with the Wife, on his Marriage; And He only continued in Poſſeſ- 
ſion. Executors may be conſidered as Aſſignees, (the rather as Co- 
pyhold-Eſtates are not Aſſets :) But the Huſband could not, in this 
Caſe of Dedicott, be conſidered as Aſſignee. In 5 Rep. 18. a. 
Lord Coke cites 29 E. 3. 48. and 30 E. 3. 14. Simpłin Simeon's Caſe; 
By which it appears © that the Baron is not Afignee to his Wife; 
In Dediott's Caſe, there was no Tranſmiſſion of Eſtate. It is like 
the Caſe of Toint-tenants where the Survivor ſhall not pay. Cy. 
Copper, $ 56, 

Calthrop' 5 Reading 67. is plainly the ſame Caſe with 3 Leon. 0. 
and Dyer 251. Hauchet v. Roſe ; As appears by the Margin of Dyer. 


And by the End of the Calc itſelf too. Ui is only a Scrap, out of 
_ Leonard. 


As to the Caſe of Ottery Movaſtery, reported in Moore 128. and 
in 1 Leon. 4. and 4 Leon. 117. (S. C. in Terms) and the Caſe of 
8 Elix. there cited by Mr, Solicitor General Egerton, there was no 
Queſtion between Tenant and Lord: And Egerton plainly means 
Dedicoti's Caſe, and the Dictum there mentioned. For Dedicett's 
Caſe was in C. B. and was in 7 Eliz. according to 1 Leon, 9. and 
H. 8 Els. according to Dyer. 


As to Ney 29. Nine againſt Cole— The Cuſtom of the 
Manor was for the Wife to hold durante Viduitate : And the Wife's 
Eſtate durante Viduitate was © but a Branch of the Huſband $ Eftate,” 2 


(4s 7 zs rightly there faid by Hobart.) 


As to Heb. 181. The Caſe of Howard v. Bartlet, — The ſame 


Cuſtom is ſtated : And the Huſband's Eſtate was holden not to be 


merged ; And the laſt mentioned Caſe, of Rennington v. Col was 
there taken Notice of and cited by Lord Hobart. 


As to Comberb. 44 5. it is a mere ſhort, looſe, Nj erin Note: 
Neither the Book itſelf, nor this Note in it, are of any Authority. 
And wen conſiat whoſe Opinion it 1s, that the Note mentions. If it 


were good Law, it would render All Family-Settlements 2 
2 tual: 


— — 
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tual: For he aſſerts ©& that the Surrender may be for a thouſand 
« Years, and that the Executor ſhall pay no Fine.” At this Rate, 


the Granting Copyholds for Terms of Years would be, in Effect, 
infranchiſing them. 5 yl 


We are not now upon any ſpecial Cuſtom of a Manor; but upon 
the GENERAL Cuftom of Manors : Therefore the Caſes upon parti- 
cular Cuſtoms are not applicable to the Preſent. The Collateral 
Qualities of Dower, Freebank, Sc. are not incident to Copyholds ; 
but depend upon Special Cuſtoms, In 7his Manor, the Fines are 
- uncertain : But 1 4+ Years Value of the Nett Year's Rent has been 
generally taken, for One Life; 2 + Years, for two Lives; And for 
3 Lives, half as much more.  * 98 


And Regard ouglit to be had to the Fine paid on the laſt Ad 
mittance. | 5 e 


This Eſtate was of the Value of 125 J. per Ann. when the two 
Tenants Taylbur and Lake, the firſt Lives, were admitted; And the 
Fine paid (viz. 280 J.) anſwers to the two Lives admitted, according 
to the abovementioned Rule : And the Length of the Term is of 
no Conſequence. Theſe two Perſons therefore were the Tenants : 
After their Death, the Lord has 20 Tenant : It makes no Difference, 
Whether the Admittance be for Lives; or for a Term of Years 
determinable on Lives. Cp 1 


Upon the Uſage ſtated on this Caſe, a proportionable Sum is to 
be paid for a Fine, according to the Number of Lives. And this 
is a juſt Rule, and the beſt Rule: And it is better to keep to this 
Rule, than to form a new Rule, upon a Suit in Equity © to compel 
* the Lord to admit.” „%% 5 


The Point turns merely and entirely upon the Change of Tenant. 
If it were otherwiſe, Lords of Manors, nay even jointured Ladies of 
Manors, might make voluntary Grants, and incumber their Po- 
ſterity, ad libitum. The Lady of this Manor is Leſſee under a Pre- 
bendary : And Conſequently, ſuch Leſſee (though ſhe were only fo 
for one Year) might admit for 500 Years, without any freſh Fine, 
upon their Principles; and fo defraud the original Owner of the 
Manor in Fee. It would take it out of the reſtraining Statutes of 
Queen Elizabeth, 5 


The firſt Admiflion was in 1709; [viz. the Admiſſion of the 
two Lives who were admitted according to the Tenor of the Teſta- 
tor's Will.] 5 


ReeLy, 
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RxPLY, on the Part of the Plaintiff, 
The Diſpute between Us is, Upon WHAT Principle, Fines are due 


* to the Lord.” 


They ſay, On the Change of Tenant * We ſay, © On the 
Change of late, only.” 


They argue the Admittance to be per ſonal; And _ it, from = 
doing PFealty, at the time of Admiſſion. 


We agree this was ſo aiding : But We ſay the Admittance is 


not always perſonal zow., The Caſes of Dower, and of Tenant b 


Curteſy proves this: For neither of theſe Tenants appear perſonally, 
or do Fealty. And the Caſe of Barnes againſt Corke, in 3 Lev. 
308. alone proves the ſame thing. 


And Ld. Coke, in his Copybolder, agrees ce that the Heir would not 
need to be admitted, if it were not on Account of the Lord's F ine.“ 


And all the Remelater Men are admitted under the original Ad- 
mittance, fill a Deſcent: But We agree that Whenever a Drscrur 
happens, the Lord ſhall have a Fine, 


The gradual Diminution of Fines, on admitting for ſeveral Lives, 
ſeems to ſhew that only one Fine is due; And that that Fine is 
payable on the fir/# Admiſſion, 


The Caſe of an Occupant pour autre vie, is a NEW Eſtate : For 


the old Eſtate is gone; though the Grantor is eflopped to take againſt 


his «wn Grant, (which extended beyond the Life of the Grantee 
himſelf.) 5 „ 


As to the Aſſignee of a Term—He can only come in by Surrender 


and Admittance : Which is a new 3 And he can have Ne- 
thing TILL Admittance. 


So, in Caſe of a Mortgage, The Mortgage © comes in under a 
Surrender : Which makes a new Eſtate. 


So, in Caſe of an Afſignee of a Bankrupt. And the Act of Pas- 
lament of King Jac. 1. requires the Aſſignees coming in thus: It 
takes expreſs Care of the Lord's Intereſt: [. 13 Eliz. c.7. 1 7 


i e 19. and alſo Co. Copybolder, § 56. Pa. 62. at 
the very J 


The Caſe of a  Deviſee, is likewiſe undoubtedly EE d 


8 
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„ 


And in the Caſe of Executor's renouncing, or of no Adminiſtra- 
tion being taken out, ſtill the Lord will of Ieſe his Fine. 


In Caſe of a Woman's Free Bench, there is a Change of Tenant. 
So, in a Tenant by Curteſy's Cale, 


As to the Caſe in Dyer 251. the Huſband is a new Tenant 'tis 
true: But the Eſtate is the ſame. | 


Juſt ſo here, in the Caſe of an Executor, the ESTATE remains 
the ſame. | 


Probably the Caſe mentioned by Mr. Calthrop is the ſame Caſe 
with that in Dyer. But ſtill Mr. Calthrop's Opinion ſtands uncon- 
tradicted: And it is confirmed by Lord Ch. J. Holt's Dictum, and 
by the Tenures, and by Danvers. [V. ante 210. 


As to the Quantum of the Fine They ſay the original Fine was 
taken only as an Equivalent for wo Lives; and that therefore ano- 
ther ought now to be paid, as an Equivalent for a third. 


But the Fine uſually taken in this Manor, where a third Life is [V. B. The 
added to two former ones, is only the Fine upon two Lives, and i 1. or. * 
Hale as much more. Seſqui of that 
| taken for 


Whereas they now demand a WHOLE Fine: And they might juſt One; and the | 


3 | ' Fine for 3 is 
ell demand it, if only a few Years of the Term remained un- Sefqui If Hae 
expired. Oh. taken for 

8 | | | | Two; by the 


hd . | Uſage of this 
As to the Inconventences, The Lord cannot be compelled to ad- EE». 
mit, either by Law, or in Equity, without the Tenant's paying a ante 205. 


reaſonable Fine to the Lord. 


And a temporary Lord can never infranchiſe the Tenants Eſtates, 
by Collufion : For that would be a voip Grant, and would be con- 
hdered as a voluntary Admiſſion, which would not prejudice the 
Capital Lord. „ ! 


This is owing to the Modern Faſhion of introducing long Terms, 
unknown to our Anceſtors and to our old Law : Which None but 
the Parliament can change. 


Perhaps it would be no bad Policy, if All Copyholds were in- 
franchiſed. However, though a Lord may grant a Copyhold for a 
Term of Years, Yet He is nt compellable to do fo: It is volun- 
ary, the Lord is NoT obliged to admit for Terms of Years. 
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Here They are admitted “ according to the Tenor of the 
e Mall: For fo they — it; And their Prayer 7s granted, V. 


ante 200, ] 


T he Law is clear, That no Adhmiſion of the Remainder-Man 


is neceſſary.“ 


And there are no Inconveniences attending ſuch a Determination, 
but what the Lord himſelf may obviate. 


The CovkT took Time to adviſe; and after adviſing, to certify, 


And, about a Fortnight after the End of this Term, they gave 
their Certificate : Which i is here NC; 


N. B. What is ſaid by Hales and Wylde, in 1 Med. 120. and 
1 Ventr. 200: Seems to be the Juſtice of the Caſe. 


The Opinion of the Court of King s Bench on the Caſe tated, 


upon the following Queſtions, vix. 


1ſt. Whether the ſurviving Executor of Jabn Taylour, (the ſur- 
viving Truſtee of the Term of 99 Years, ) ought to come in, to be 
admitted Tenant of the Copyhold Premiſles 3 in Queſtion ? 


2d. In Caſe he ought, Whether the Lady of the Manor will be 
intitled to any Fine upon ſuch Admittance? _ 


Having heard Counſel on both Sides, and conſidered of thi 
| Caſe, We are of Opinion © That the ſurviving Executor of 

" Yohn Taylour, (the ſurviving Truſtee of the Term of 99 
_« Years ,) OUGHT Yo come in to be admitted Tenant of the 
« Copyhold Premiſſes in Queſtion ; And that the Lady of 

5 The Manor WILL be intitled to a. Fine upon ſuch Admit- 


1 tance. 

3 MANSFIELD. 
24th February 1757. T. DENISON. 
5 : M. FosTER. 


J. E. WILMor. 
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ir John Trelawny Bart. verſ. Biſhop of Wincheſter. Senne 514 


February 


77 1 0767+ 
Hil. 26 G. 2. Roll 868. os 
(Lord Commiſſner Wilmot abſent in Chancery.) 


Ir was an Action of Debt for 600 J. for 5 Years Salary of ſeveral 
Offices, viz. Great or Chief Steward to the Biſhoprick, and all 
it's Caſtles Lordſhips Manors &c. and Conductor of the Men and 
Tienants of the Biſhop thereof, with a Salary of 100 J. per Annum-; 
And of Maſter Keeper or Preſerver of the wild Beaſts in all the 
Foreſts, Parks, Chaſes and Warrens belonging to the Biſhop, and 
Chief Governor of all Birds Fifth and Beaſts of Warren &c. (com- 
monly called Chief Parker ;) with a Salary of 20 J. per Annum : 
Which Offices and Salaries were granted to the Plaintiff by Sir 


Jonathan Trelawney Bart. late Biſhop of Winton, by Letters Patent, 
TR Clauſe of Diſtreſs if appaid. 


The Biſhop pleads the * Statute of 1 Bhs. C19. And alſo * See the laſt 
that the Offices aforeſaid are not ancient Offices of the Biſhoprick, Cv of that 


» Statute : 
nor were uſually granted for Life ; and that the ſaid Fees are not Which He 


the ancient Fees; and that the ſaid Offices are uſeleſs and merely no- pleads verba- | 


minal, and no Duty or Service to be done for or in reſpec of them; 2 8 "ſs 


And that the Grants are Grants of Hereditaments Parcel of the Poſ- 
ſeſſions of the Biſhoprick =. 


The Plaintiff replies That they are ancient Offices ; and the Fees, 


the ancient Fees; and that they have been uſually granted for Life : 
 abſq; hoc that they are uſeleſs and merely nominal, 


The Biſhop rejoins That the Offices are uſeleſs and merely nominal, 
and without any Duty or Service to be done for or in reſpect of 
them ; in Manner and For orm as Sc. And Iflue 1 is joined thereon. 


The Special verdict 1 That the Offices of Chief Steward, 
and of Conductor of the Men and Tenants of the Biſhoprick, ARE 
ANCIENT Offices of the Biſhops ; - and HAVE been ANCIENTLY AND 


VSUALLY granted for Life, with an Annuity ; ; and that the An- 
nuity of 100 J. 1s the ANCIENT Fre. 


That the ſame were e granted to the Plaintiff by Jonathan late 
Biſhop of Wincbeſter, on the 4th July 10 Qu. Anne: Which 
—. was approved by the Dean and Chapter and confer med by 
—— 


That 
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220 Hilary Term 30 Geo 2. 

That the Plaintiff thereby became ſeiſed, and is ſtill ſeiſed 
thereof; and RECEIVED the Annuity during the Life of Jonathan 
late Biſhop of Winton (the Grantor,) and of his Succeſſor Charles 
(Trinmell,) and of his Succeſſor Richard (Hits) and alſo during 
the FIRST ELEVEN Years of the preſent Biſhop's Time (Dr. Benja- 
min Headley:) And that five Years Annuity, ending at Mz: haeclngs 
1751, remains unpaid. _ „ 

N Then they find (verbatim) the * private Statute of 1 Eig. c. 19. 


See Moore's Reports 107: and poſt 221.] By the laſt Cauſe of 
which Act, © All Gifts, Grants, &c. made by any Arch-Biſhop or 
* Biſhop, of any Honours, Caftles, Manors, Lands, Tenements, 
* OR OTHER Hereditaments, being Part of the Poſſeſſions of his 


* Arch-Biſhoprick or Biſhoprick, or united apportaining or belong 


<* zug to any the ſame Arch-Biſhopricks or Biſhopricks; to any 
<« Perſon or Perſons, Bodies Politic or Incorporate, «( Other than to 
the Queen's Highneſs her Heirs and Succeſſors;) whereby any 
« Eſ/tcle or Ejtates ſhall or may paſs from the ſaid Arch-I3:fhrps or 
« Biſhops or any of them, (other than for the Term of 21 Years 
«© 0r TUREE Lives, from ſuch Time as any ſuch Leaſe, Grant or 


* Aficance ſhall begin, and whercupon the old accuſtomed yearly 


Rent or more ſhall be reſcrved and payable yearly during the ſaid 
« Term of 21 Years or three Lives;) ſhall be azterly voip and 
* of none Effect, to all Intents Conſtructions and Purpoſes; 


any Law Cuſtom or Uſage to the contrary in any wiſe notwith- 


90 ſtanding.“ 


That theſe Offices, at the time of the making of this Act, and 
NW, are MERELY NOMINAL, and NO Duty Attendance or Service 
to be done for or in reſpect of them or either of them; in Manner 
and Form as the Biſhop has alledged. - 


But Whether, Cc. 


As to the Her Office (of Moſt:r-Kreper of all the Beaſts in the 
i*.rks, or Chief Forker,) They find That bat is NOT an ANCIENT 


{ftice; and that the Biſon for the time being hath noT anctently | 


A uſually granted it, nor the Annuity for the Life of the Grantee; 
aid that that Office alſo was, at the time of making the Act, and 
is an Office MERELY NOMINAL; Aid that mo Duty, Service, 
ok, Labour, Attendance or Buſineſs ever was or is, Cc. 


dee Queſtion upon this Special Verdict, was,“ Whether Sir 
n elctoney, the Grantee was intitled to hold the two firſt 
nr tioncd Offices, and to recover theſe Arrears againſt the pre- 
„ Ziſhop.“ As to the laſt- mentioned Office (of Chief Parke! 

" 1 the 
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the Facts found by the ſpecial Verdict made an End of any Que- 
ſtion concerning it: And the Point was given up. ; 


This Caſe was firft argued, upon Tueſday 27th of January 17 56, 
by Mr. Brereton for the Plaintiff, and Mr. Pratt for the Defendant. 


Note—Sir John Trelawney, the Plaintiff, * died during the Time [* 8, 9 . 3. 
of the firſt Argument: But, as the Demand was for Arrearages, Los 1 ag 
this Event did not prevent the Court from proceeding to hear Plaintifs or 
the Arguments, | Defendants 
; dymg after 
On Tueſday, 1ſt February 1757. It was again very fully argued ee 
by Mr. Norton for the Plaintiff, and Mr, Solicitor General (Yorke) _ Tm 


for the Defendant. | 


Lord Mansfield ſaid he was ready to give his Opinion Now: But 
as Mr. Juſtice Vilmot had heard the firſt Argument, He choſe to 
report to him what had paſſed upon this, and to know his Senti- 
ments, before Judgment ſhould be given: And therefore ordered it 
to ſtand over till Saturday next. 


And, this Day, His Lordſhip gave the Reſolution of the whole 
Court; after having firſt ſtated the Cale, to the Effect as above, G. 


Lord Mansfield — At Common Law, a Biſhop, with the Confirmation 
of his Dean and Chapter, might exerciſe every A# of abſolute Ow- 
nerſhip, over the Revenues of his See; and bind bis Succeſſor, as 
much as Tenant in Fee can bind his Heir. . 


By the Statute of 1 Eliz. c. 19, All Gifts, Grants, Feof- 
* ments, Fines and other Conveyance, or Eſtates, FROM the firſt 
Day of that Parliament, had, made, done or ſuffered, or to be 
had, made, done or ſuffered, by any Arch-Biſhop or Biſhop, of 
any Honors, Caſtles, Manors, Lands, Tenements, or other He- 
reditaments, being parcel of the Poſſeſſion of his Arch-Biſhoprick 
or Biſhoprick, or united, appertaining or belonging, to any of the 
ſame; to any Perſon (other than to the Queen, her Heirs or 
« Succeſſors;) whereby any Eſtate ſhould or might paſs rom the Arch- 
* Biſhop or Biſhop oTHER than for the Term of 21 Years, or three 
Lives, from ſuch Time as any Leaſe, Grant or Aſſurance ſhall 
begin; and whereupon the old accuſtomed yearly Rent or more, ſhall 
be reſerved payable yearly during the ſaid Term of 21 Years or 
three Lives; ſhall be UTTERLY volp; any Law, Cuſtom, &c. 
* notwithſtanding.” 


Patents or Grants of Offices, with Fees, Salaries, or Profits an- 
nexed to them, are not mentioned in the Act: There are no general 
3L : Words _ 
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Words adapted to the Caſe of Offices. And yet, there was not.a 
ſingle Biſhoprick, at that Time, without ſome Office granted. 


Had the Legiſlature meant to reſtrain the Re-granting them, as 
they ſhould drop in, It muſt have been done by a Special Prove. 
/ion, with an Exception of ſome, at leaſt of Judicial Offices. As the 
general Reſtraint is not extended to the Caſe; there Was no Occaſion 
to make Exceptions. 


ConTINUING ancient Offices, with the ancient Fee, in the uſual 
Manner, was not a Dilapidation of the Revenue of the Biſhoprick. 
Every Biſhop left this Power to be exerciſed by his Succeſſor, as 
his Predeceſſors left it to be exerciſed by him. Such Grants bring 
no new Charge upon the Biſhoprick: Which only remains liable to 
the fame Fees or Salaries, to which it was liable before. 


The Act has no Retroſpect, as to any Charges or "Incumbrance 
whatſoever, brought upon the Revenues of the Biſhoprick, 1 995 
the firſt * of that Seſſion (23 January 1558.) 


So little were Orricxs thought within it, that the Biſhop of Eh, on 
the 2oth of April 15 58, made a new Grant of the Office of keeping his 
Houſe and Garden, (Which was never granted before,) with a Fee or 
| Salary of 3/. a Year. This came in Judgment in H. 10 Eliz. Ro. 
* Moore, Pa. 758, As cited in Ley 78. * It was holden good; becauſe the Of- 


es 8 fice was thought to be a neceſſary Office, and the Fee reaſonable, 


(though he Which is the proper Meaſure whereby to judge, “whether it was 


calls he Plain- ce an indirect Alienation, under Colour of a new Grant:”” Though 
tiff How/e, and. 


the Manſion it was extraordinary, to hold this Office neceſſary, or the Fee rea- 
Dorunham,) ſonable; or indeed, to imagine that any Office could be neceſſary, 


Y 83 10 5 which never exiſted before, However, that Determination has been 


Flix. rot'lo eſteemed good, and acquieſced in, 
758. Butin 


ar. 48. 
25 Wer he next Caſe was in Trinity 30 and Hilary 31 Biz. (cited in 


of H. 10 Fac. 10 Co. 61. b. and Ley 72 & 75.) The Biſhop of Chefter granted five 
70. 7005 008 Marks for Life, pro Concilio, &c. to Bolton: and Bolton averred that | 
15 "as his Predeceflors had granted reaſonable Fees, but did not aver this 
it as of M. Fee ever to have been granted before, The Opinion of the Court 
1 pg err. was againſt the Plaintiff; So he never had Judgment: And the f 
'73'  Reaſonof the Opinion was, that this was a voluntary Thing, and 

not an Mice.“ 


At laſt in the 43d of Eliz. the true Diftinetien ſeems to 9 2 
been taken, (in Ley 75;) Where the Arch-biſhop of Canterbury 
granted the Office of Surveyorſhip, with the ancient Fee, and more: 
It was holden void, on account of the NEW v Addition. T hat was an 
Injury to the Succeſſor 


In 


8 
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In the firſt Vear of the Reign of King James the Firſt, The 
Legiſlature had this Act, and the ſubject Matter of it under Con- 
ſideration. The 1 Jac. I. c. 3. extends to the Ning, that Reſtraint 
which the firſt of Elix. laid upon Grants made by a Biſhop to a 
Subject. But though Queſtions had ariſen upon Grants of Offices; 
though in Fact, during the whole long Reign of Queen Elizabeth, 
the Biſhops had re-granted their ancient Offices as they fell in ;— 
Yer, the Legiflature did not interpoſe ; and therefore meant that zhrs 
Power ſhould continue. They were ſatisfied with the Diſtinction of 
the Arch-Biſhop of Canterbury's Caſe, in the 43d of Eliz. © That 
ce no new Charge could be brought upon the See.“ 


From the roth of Elig. (the Time of the Biſhop of Eh's Caſe,) 
to this Day, No Grant of a new Office, with a new Fee, ever was 
held to be good. Such a Grant is within the Meaning of the 1ſt of 
Eliz. by Conſtruction, becauſe it is a colourable Alienation; and 
under that Pretext, the whole Statute might be evaded. 


From the 1ſt of Eliz. to this Day, there is no Caſe, where the 
Re-Grant of an Office in Being before the firſt of Elix. in the uſual 
Manner, with the ancient Fee; was adjudged to be within the Re- 
ſtraint of that Statute. EE 5 


If theſe Grants are not within the Statute, but ſtand as they did 
at Common Law ; the Utility or Neceſſity of them can never be ma- 
terial. A Biſhop at Common Law, with the Confirmation of his 
Dean and Chapter, might bind his Succeſſors by Grants from which 
they could have no Benefit. 


| There is no Caſe fince the 10th of E/:z. that has judicially turned 
upon the Ufility or Neceſſity of the Office: The only Queſtion has 
been! Whether the Grant was agreeable to the Uſage before the 
te firſt of El:z.” „„ 5 


The Bithop of Saliſbury's Caſe (10 Co. 58. b.) T. 11 Jac. 1614, 
came before the Court upon a Demurrer. It is not alledged in the 
Pleadings of either Side, “ that the Office was, or was not, neceſ- 

_* ſary.” The Plea in Bar to the Avowry was ſingly, © that the 
Office never was granted before, beyond one Life:“ And the _ 
(Grant was holden good. In the 5th Reſolution, * It was reſolved 710 Ce. 62. a. 
That the Grant of an ancient Office to One, with the ancient 
Fee, by a Biſhop, ſhall not bind his Succeſſor ; wnleſs it be confir- 

_ * med by the Dean and Chapter: For Such Grants are nat, as ap- 

 * pears before, reſtrained by the Statute of the firſt of Elia; and 
© therefore remain at the Common Law, and by Conſequence ought 


o be confirmed by the Dean and Chapter.“ If fo the Uzility or 
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Neceſſity of the Office was not at all material: For, by the Common 
Lao, the Utility or Neceſſity of an Office was zo Requiſite towards 
Rendring the Biſhop's Grant of it (confirmed by his Dean and Chap. 
ter) good and valid. 


Gee, Biſbep The Biſhop of Chichefter's Caſe, * in Cro. Car. 47. and Ley 71, 
of Chichefter, (2 Car. 1. Anno Dom. 1626.) came before the Court upon a De- 
* Freeland: murrer too—There is no Allegation in the Pleadings on either Side, 

as to the Office being neceſſary, or not: The Queſtion turned ſo/zh 
upon the Addition of a new Fee. 


k Twigy, The Caſe of the * Regiſter of Rocheſter, in Cre. Car. 557. Hil. 
begs G. 14 C. 1. Anno Domini 1639. came before the Court upon a Spe- 
ar. . . . . 

Mar 48. cial Verdict. There is not a Word as to the Office or Reverſionary 

2 Ro. Abr. Grant being neceſſary : but it is found to have been ꝝſually granted 

1 6 5 5 5 in Reverſion; And therefore the Court adjudged ſuch a Grant in 

See alſo Sir Reverſion to be good againſt the Succeſſor. | 

William Tones 1 | 5 . 5 

311. Yonge v. Stowell, Tr. 8 Car. (in an Adtion upon the Caſe, for diſturbing the Plaintiff in the ſame 

Office,) 8. P. accord”. | | | 


Thus ſtood the Conſtruction of this Statute, upon the Reaſon 
and Words of the Law, Practice, and Judicial Determinations, ' But 
it happened that, be/ides the real Ground of the Judgment, in the 
Biſhop of Saliſbury's Caſe, they echoed the Reaſoning of the Biſhop 

of Bly's, without diſtinguiſbing the eſſential Difference between the 
V. 10 C. two Caſes; and * laboured to prove, © that the Office was nece/- 
61. a. 6.] ſary.” | | 9 re | F 


Under the great Authority of the Reporter, the ſame Reaſoning is 
repeated in the ſubſequent Caſes: and where the Grant is good, 
becauſe it was warranted by the Uſage before the iſt of Eliz. they 
needs muſt ex abundanti labour to thew, © that the Office is neceſſary,” 
by Arguments ſo inconcluſive, and fo contradictory, that One is 


| ſorry to read, or repeat them. ** It is neceſſary to grant for one 


Life; but not neceſſary to grant for two, or in Reverſion:“ And 
then, © It is neceſſary to grant in Reverſion; that when the fil 
Life drops, there may be another immediately to fill the Office.” 
Whereas in real Truth, Few of theſe Patent Offices (except the Ju- 
dicial) are 2. ful, or neceſſary in any Senſe ; Fewer are neceſſary, or 
even expedient, to continue beyond the Biſhop's own time: None ne- 
ceſſary, (by any Colour of Argument,) to be granted in Neverſian, 
or for more than One Life. But if they exiſted before the 1/8 of Elia. 
they are NOT 7hin the Statute, they are governed by the Common 
Law: And therefore, Grants of them bind the Succeſſors, bow te- 
eſs ſoever they may happen to be. 8 
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The next Caſe that was mentioned, was the Caſe of Ridley v. 
Pownall, 2 Lev. 136. 27 C. 2. * There the Special Verdict found [* This was 


the Office to be a neceſſary Office; (which is the firft Inſtance where 5. — 


_ on the Caſe, 
it appeared Judicially to the Court, © that the Office was neceſſary;“) in B. R. for 


and that it had been ſeparalibus temporibus, ſince the Foundation of 282 the 
77 | "ER | aintiff in his 

the Biſhoprick, granted for 3 Lives. Olea of Re. 

oy | ERR, TO 3 | giſter to the 
My Lord Hale who diſtinguiſhed what He read, and thought Fs: — 

and reaſoned from Himſelf ſays Before the firſt of Eliz. there was Bithoprick 

* no Difference between the Grant of Offices, of ancient and new founded temp. 

« Biſhopricks : Both made their Grants, as OwNeRs; and if they Keble + 

„ USUALLY granted for Three Lives, before the Statute, they may 506, 540, 
« grant ſo after. But the Verdict is defective, becauſe it does not 500. S. C. 

find that it was USUALLY ſo done before the 1/} of Eliz.” And 

on Account of the Incertainty, there was a Venire de ncvo : Other- 

wiſe, Judgment would have been given for the Defendant. So that 


You ſee, Finding the Office to be neceſſary, was totally immaterial. 


In the Cafe of Jones v. Beau, in B. R. 3 V. & M. 1691, report- 
ed in 4 Mod. 16. The Iſſue ditected out of Chancery was, © Whe- 
« ther the Office of Chancellor of Landaff, had been uſually grant- 
« ed to Two, before the 1ſt of Ez.” And the Jury finding © that 
it had; the Court held the Grant of the Office to Two to be 
Good. And no Man alive will ſay, © that it was neceſſary that the 
Office of a Biſhop's Chancellor ſhould be granted to Two.” 


The Office in queſtion in zh7s Cauſe, is found © never to have 
been more uſeful or neceſſary than it is nw :'' And yet Ali the 
Biſhops of Wincheſter, from the 1ſt of Eliz. have thought the Grants 
of it valid ; and Every ſucceeding Biſhop has ſubmitted to the Grant 3 
made by his Predeceſſor; And A the greateſt Men of the Kingdom, 4 Sir, 5,,, 
or the neareſt Relations to the Biſhops, have ſucceſſively held the Grant was— 


Office. The preſent Biſhop thought this Grant good, for Elen, 19 bod % 


. | f 5 tam amplo 
_ Years; but has conceived a Doubt, from the Miſ-application and ud, Ek. 
Repetition of inconcluſive and contradictory Arguments about the 4% Earl of 
Office being neceſſary, which are to be found in the Reports of the TREO, Toes 


| f mh | mas Cary, 
Caſes I have mentioned, before the 27th of C. 2d. Gorge Duke 
| | | | Moore! of Pucking- 


bam, Charles Earl of Nottingham, Thomas Duke of Norfolk, Philip Farl of Pembroke and Morigomery, 


Tames Duke of Ormond, or Henry Earl of Clarendon had holden.” 


Whereas we are All unanimouſly of Opinion, That an Office 
and Fee, which EXISTED BEFORE THE FIRST OF EL1Z. is not 
within the Statute ; but may be granted /ince, preciſely in the ſame 
Manner, in which it was granted before : And that the Mility, or 
Neceſſity of ſuch an Office, is no more material /ince the 1ſt of 
Eliz, than it was before. And this Opinion We think agrecable to 
the Words and Intent of the AG, and every Precedent fince the Statute. 
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*7.ante219, And in this Opinion, my Brother * Wilnct concurs with Us. And 
N therefore there muſt be 


Jupouur for the PLAIxTIrr. 


Which Judgment was ordered, at Mr. Norten's Requeſt, to be 

entered as of the Term in which the Poſtea was returnable : Becauſe 

I V. ante 221. Sir Jobn Trelawney was Þ dead, between that Time and the preſent 
Time of pronouncing the Judgment, 


Saturday of |  Golfs ver}. Nelſon. 
February | | 


A AR. Gould pro Quer', ſhewed Cauſe why the Judgment ob- 
tained by the Plaintiff againſt the Defendant in an Action 

upon a promiſſory Note ſhould not be arreſted : The Note having 

been objected to, as contingent, uncertain, and not negotiable within 
the Act of 3, 4 Ann. Mr. Gould's Anſwer was that the Sum pay- 

able by this Note, is Debitum in PRESENTI ; though Solvendum in 
8 15 ; 


The Queſtion depended entirely upon the Validity of this Note: 
I”. z/.— Which was a promiſſory Note given t an Infant, f payable 
Roberts Line wHEN He (the Infant) ſhall come or AGz ;” and SPECIFYING | 
"Polen; twin. the TIE when THAT Was t0 be, VIZ. I2th une 17 50. The De- 
8 of fendant's Counſel had moved to arreſt the Judgment, for that this 
G. E) as not (as they alledged) a good Note, within 3, 4 Ann. c. 9. 

51. for giving like Remedy, upon promiſſory Notes, as upon Bills 
of Exchange. e . | 


In anſwer to which, Mr. Gould now cited 2 Strange 1217. the 
Caſe of Cooke v. Coleban : Where a Note, © To pay in 6 Weeks 
after the Defendant's Father's Death, was holden a good Note. 


Mr. Caldecot contra pro Def: Here are, in this Declaration, 2 
Counts on Notes of Hand indeed: But the Notes ſet forth in the 
Declaration, are not Notes for the Benefit of Trade; Nor is the 
Money made CERTAINLY payable, The Note was given to the 
Plaintiff, 13 YEARS before the Time when he was to come of Age: 
And it was not at all certain that he old live to attain that Age. 


He cited 2 Strange 11 51. The Cafe of Beardſley v. Baldien: 
Where a Note * to pay within fo many Days after the Defendant 


< ſhould marry,” was held not to be a negotiable Note within the 
| Statute. e 
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The Caſe of Cooke v. Coleban (cited by Mr. Gould) 2 Strange 
1251. was payable Six Weeks after a Death : Which was a certain 
Event. Ee | | 


| In order to have the Effect of a promiſſory Note within this Sta- 
tute, it ought to be a Caſh-Note, and payable at ALL Events, 
No Note is negotiable, which is not for the Payment of Money 
abſolutely. 1 Strange 629. Morris v. Lee. That was a Note pro- 
miſing © to be accountable to the Plaintiff or Order for 100 J. Value 
received.” And held good. But a © Nere tdmen” is added by 
Sir John Strange. All Notes payable on Contingencies are bad, 
within this Act: And this is a Contingency, Whether he may ar- 
rive at the Age of 21; oR nat. 3 3 e 


Lord Mansfield—It would have been clearly good, if it had been 
made payable on the 12th of June 1750. (that is to ſay, on a Day 
certain ;) without mentioning the Plaintiff's being then to come of 
Age: And ſurely it is not the leſs certain, for adding that Circum- 
ſtance. 
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Legacies are of a different Nature : And they are determined by 
different Rules. They are Directions to the Executor to pay: And 
in Legacies there is a known Diſtinction between the Time being 
annexed to the Subſtance of the Gift, or to the Payment. If com- = 
| plete Words of Gift direct the Executor to pay; the other Words vY 
only fix the TIME of ſuch Payment: And then the Legacy veſts, TT 
and is tranſmiſſible, though the Legatee ſhould die before the Day 
of Payment: As a Legacy given, © 7o be paid at 21.” But if the 
Time is annexed to the Subſtance of the Gift, as a Legacy if” 
or © when” he ſhall attain 21; it will not veſt before that Contin- 
gency happens. 


But here the Words of Engagement MAKE the Debt; And 'tis 10 g 
Direction to another Perſon. The former part of the Note is a Pro- 

miſe to pay the Money: And the Reſt is only fixing the particular 

Tir zben it is to be paid. It is enough, if it be cRRTAINLV. 

and at all Events payable at that Time, Whether he lives till then, 

or dies in the Interim. Therefore it is a 600D Note, within this 

%% Statnte. ooo ERR 


* 
7 8 F IF 2. I * 
CCC FE 
OO Eta” Dee HY gp i 
ny age 3: Se, * 3 - 


3 
— — 
"546 SJ 


5 Indeed a Contingent Note, where it is uncertain © Whether the 
Money ſhall ever become payable af all, or not, is another 
Caſe: Spc a Note is not within the Statute, 
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Mr. Juſt, Deniſon concurred. 
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Court, 


1 


For here is 0 Condition or UNCERTAINTY : But it is to be paid 
certainly, and at all Events ; only the TIME of Payment 1s Poſtponed, 


And the Caſe of Cooke v. Colehan was the Opinion of the whole 


And He alſo cited Boraſton 8 Caſe, 3 ©. 155 19. [Which proves 
te that where the Words refer to 1 5 muſt neceſſarily happen, tis 
e no Contingency, but a Remainder executed.” V. Equity Caſes 


Abridged, fo. 190. pl. 16. S. C. 
Mr. juſt. Foſter concurred. 
A Legacy may be given upon any Terms, 
But upon a promiſſory Note, the Time of Payment i is only for 


the Benefit of the Debtor. Here, the Time of Payment is crs- 
TAINLY fixed: And the particular Day ſpecified for Payment of 


the Money, being mentioned to be the Day on which the Infant i; 
| to come of Age, makes no Difference, from what it would have 


been, if that Circumſtance had been omitted, 


And They All agreed That this was Debitum i in praſenti, though 


| 0 ve ndum 1 in Futuro. 


Fer cur. unanimouſly RULE DISCHARGED : 
And the Poſtea ordered to be delivered to the Plaintiff, 


WW . 


Goodtitle ex dimiſſ. Hayward ver. nn, 


(Mr. uſt. Foſter abſent.) 
; J "HI 8 was a Caſe from Lancaſter Aﬀſizes, upon an Eje&ment, 


RP; Peitz ſeiſed Cc. deviſed All his Meſſuages, Lands, Tene- 


ments, and Hereditaments whatſoever and whereſoever ti uate, to the 
Reverend Mr. Thomas Hayward and John Bates and the Survivor of 


them, and the Heirs of ſuch Survivor; © In Truſt, that they and the 


5 Survivor of them, his Heirs and Aſſigns ſhould lay out employ 
« and beſtow the Rents and Profits of the deviſed Premiſſes, for the 
Maintenance, Education, Bringing up and putting forth into the 
« World, of Thomas and Jobn Hayward, Sons of the Teſtator's Siſ- 
« ter Elizabeth Hayward, DURING their MINORITIES: And WHEN | 
* and As they ſhould reſpectively ATTAIN their Ages of 21, 8 n 
2 | Co pn en | | . | | | 40 tl 


a , 
4 


Hilary Term 30 o Geo. 2, 


ec « the Uſe and Behoof of the ſaid s Lone of his s Siſter Sand the ſaid 


« Thomas Hayward and Jobn Hayward, and their Heirs, equally.” 
And the Teſtator made the ſaid two Truſtees, the Reverend Ty homas 
Hayward and John Bates, his Executors. 


It is ſtated that Thomas Whith, the Defendant, is the Teſtator $ 
Hetr at Law,— 


That 7. 3 and John Hayward are the Teſtator' s Siſter's 5006 


7 homas Hayward the Elder of the Teſtator's ſaid two Nephews 
died under the Age of 21, and without Tſſue. 


Upon his Death, his Brother Yobn being then under Age, Tho- 
mas Whitby the Teſtator's Heir at Law, was let into the MoteTY 
of the DECEASED Nephew, Thomas Hayward, by the TIS. 


John, the ſurviving Brother brings the Ejectment, being now 


come of Age; and claiming the Moiety of is deceaſed Brother, as 
well as his own proper Moiety. 


Queſtion — «© Whether this Moiety of Thomas the deceaſed "0 


© ther, belongs to 7% Hayward, either as Heir to his Brother, or 
* as ſurviving Joint-tenant ; Or whether it belongs to Thomas Whit- 


he by, as Heir at Law of the Teſtator, AS an urdeviſed Eſtate,” 


Mr. Perrott for the Plaintiff, (viz. for Fobn Hoyeard, the ſur- 


viving Nephew of the Teſtator. 
This Point is ſettled by many Reſolutions. 


1ſt, This is only a Chartel-Intereſt | in the Truſtees, (theurh g given 
to them and 7heir Heirs :) Becauſe it is to laſt ONLY DURING TU 
MixorIT1Es of his Nephews. 


The Queſtion „ Whe ther the Remainder vEsTED 7n Thomas 
* and Jobn Hayward; Or“ Whether it remained in CONTIN- 
© GENCY, till their reſpective Coming * Age.“ 5 


All that the T, Nator bad in View, in this Truſt, was to provide 
for the Care of his Nephews DURING feir Mixokt ri ts: And He 
only meant that the Time of their Coming of Age, ſhould determine 
the TiME when they ſhould be capable of Acting for themſelves ; 
Nor to make it CoNnTINGENT fill they ſhould come to 21. For 
at that rate, if they had married, and died under 21, THEIR 
. CHILDREN cont NOT have taten: Which the Teſtator, moſt un- 
coubtedly, could never mean. 


3 N. js Boraſton's 
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Boraſton's Caſe, 3 Co. 2 1. was held a veſted Remainder. 
The Caſe of Taylor v. Biddal, 2 Med. 289. is in Point. 


The Caſe of Edwards v. Hammond, 3 Lev. 132. (Where the 
Eſtate's being contingent or not, depende on it's being a Condition 


precedent or ſubſequent,) was only held a Condition INIT. and 
a preſent Deviſe to the Eldeſt Son. 


7 

F 
4 
£4 
if 
7 1 
; 
þ 


tl 
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Equity Caſes abridged, H. 1713. fo. 195. f 4. The Caſe of 
Mansfield v. Dugard, is almoſt the fame with the preſent Caſe. 


So here, the Eſtate veſted immediately in the two Nephews, upon 
the Death of the Teſtator; And therefore, upon the Death of Jo- 


mas his Brother John is intitled to this Moiety ; ; either as Heir at 
Law to Hum, or as Survivor. 


F ccc RG CSE OTE 


Mr. Norton pro Def. ane . tas Teſtator s Heir at Law. 


The Will is, in Subſtance, no more : than this— 


The Teſtator gives to 4. and B, and the Survivor of them and 
j the Heirs of ſuch Survivor, All his Meſſuages, Lands, Tenements, 
| . Sc. In TRusT that they {hall diſpoſe of the Rents and Profits of the 
| _ deviſed Premiſſes for the Maintenance, Education, Bringing up, and 
| putting forth into the World, of his two Nephews (his Siſter's 
* Sons) Thomas and John Hayward, during their Minorities : And 

WHEN and As they ſhould reſpe&ively attain to 21; then to the 

Uſe and Behoof of them the ſaid Thomas and John Heyward his two 

Nephews, and their Heirs, equally. 


The Caſes on this Head appear indeed inconſiſtent and repugnant : 
But the true Method of ſolving them is, to attend to the INTENTION 
of the Teftator. 


Now here The Teſtator e Bis 8 a Fre, ir they 


ſhould Jive to make uſe of it, Ir not, then only a Provijion during 
. their . 


Ad it is a Rule, * that the Heir at Law ſhall NOT r be 40. nherited 
* by Uncertain Words of a Deviſe.“ 


Here, Nor RING VESTED in eitber of the tw9 Nephews, during 
their Minorities. | 


Ir 
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Ne 


Ir the Teſtator bad intended a Benefit of Survivorſhip, to his two 
Nephews, He knew bow to do it; as appears by another Part of his 


The two Nephews were not Each of them intitled to a Moiety of 
the Profits during thetr Minority: For they were only to be maintai- 
ned at the DISCRETION of the Executors. 105 


The Queſtion is, Whether this be, or be not, a Condition prE- 
« CEDENT ; or an Eſtate depending upon a future Event that makes 
« jt uncertain whether it ſhall ever take Effect.“ : 


Sheppard's Touchſtone of Common Aſſurances, 117. defines a -Con- 
dition precedent, to be © Where the Condition muſt be fulfilled, 
* ere the Eſtate can take Effect. ; e 


A Gift to A. ir he comes from Rome, does not veſt 7i/! He 
comes from Rome. 


Juſt ſo, a Deviſe to A. ir he comes of Age; cannot veſt ill he 
comes of Age. | 1 
And he was not to have the Fee, till then, 
In Gifts of perſonal Eſtate or Legacies, it is the ſame. For if the 
Time is annexed to the Legacy itſelf, and not to the Payment of it, 
then, if the Legatee dies before the Time of Payment, it is a lapſed 
Legacy: But if annexed to the Payment, then 'tis not. 1 Lev. 
167 A: | 


Chancery. 2 Vern. 349. 
As to the Executors taking only a CHAT TEL-Intereft ; The being 
defeaſible does not make it the leſs a Fee, 
down by Ld. Vaugban. 

This is a Fez to the Truſtees and their Heirs; though liable in- 
Fee. Littleton & 1. 


Exxcu roxy Deviſe, a mere contingent Intereſt. 10 Co. 85, Leo- 
nard Lovis's Caſe. 


2 Salk. 415. Pl. 2. The Caſe of Smell contra Dee 6 Ann. in 


In the Caſe of Gardner v. Sheldon [Vaughan 259.] it is ſo laid 


deed to a Contingency, Tis the Word © Heirs,” that makes it a 
If fo, then it cannot be a veſted Remainder ; but muſt be an 
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As to Mr. Perrott's Caſes 


Boraſton's Caſe, 3 Co. 23. is not at all applicable to the preſent 
Caſe: And it was there neceſſary, towards forwarding the Intention 


of the Teſlator, that it ſhould be a veſted Intereſt, And that was an 


expreſs Deviſe of a Chattel : So that the Fee veſted mmediateh. But 
here are no ſuch Circumſtances, in #h:5 Caſe. 


As to the Caſe of T, aylor v. Biddal, 2 Med. 289. There alſo Was 


an expreſs Deviſe of a Chattel, to Elizabeib Wharton : And the Fee 


deſcending to Her, would have MERGED the Term, contrary to the 
Intention and Words of the Teſtator. 


1 to the Caſe of Edwards v. Hammond, 3 Lev. 132. It is no 


more applicable to the preſent Caſe, than the other two are. That 
was a Condition ſubſequent. 


But here are no Words to ſhew the Intention of the Teſtator to have 
been, © that if either of his Nephews {houid die, his Heir at Law 
vy could not inherit.“ 


And here it is ſtated that the Teſtator 8 Heir at Law was let into 


and held this Moiety by Conſent of all the are TILL this 25 


came of Age. V. Ante 229.] 
As to the Caſe of Mansfield v. Dugard, It is diſtinguiſhable from 


the peolent Cale, 


Er. Perrot was going to reply—But Lord Mansfield ” him, 
and ſaid it was unneceſſary. 


The Caſe is no more than this. R. P. being ſeiſed in Fee, makes 
his Will to the following Effect“ I give and deviſe All my Met- 


ſuages Lands ; and Hereditaments &c, unto the Reverend 
Thomas Hayward and John Bates and the Survivor of them, and to 


the Hers of ſuch Survivor, In TRusT to and for the Benefit of my 


Nephews Thomas and John Hayward; That is to ſay, upon Trult 
and Contidence That the ſaid Thomas Hayward and "hn Bates and 
the Survivor of them, his Heirs and Aſſigns, ſhall lay out and em- 
ploy the Rents and Profits of the ſaid Premiſſes for the Maintenance, 
Education, Bringing up and Putting out in the World, of the ſaid 
Thomas and Jahn Hayward, the Teſtator's two Nephews, DURING 
their MINORITIES: And WHEN and AS they ſhall attain their re- 
ſpective Ages of 21. My Will and Defire is that the ſame Premiſ- 
ſes ſhall be and remain to them the ſaid Thomas Hayward and Joon 
Hayward, and their Heirs equally.” And He makes'the ſame T. 


H. and J. B. his Executors. 1 


* 
i 
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It is ſtated that the Defendant Yb:tby is the Teſtator's Heir at 
Law : But the Caſe does not ſtate how and in what Courſe of Con- 
ſanguinity, Thomas Whitby is Heir at Law. Tis probable that He 
is not of the Male Line; becauſe his Name 1 is Whitby, 


The Teſtator died. J. H. and J. B. the two Truſtees, entered 
into Poſſeſſion, Then Thomas Hayward, one of the two Nephews 


agd Deviſees died, under Age, and without Iſſue. Then, the Truſ- 


tees let the now Defendant, the Teſtator's Heir at Law, into Poſ- 
ſeſſion of his Moiety. But it is not material What hey did among 
themſelves; that will not affect the Right of the Plaintiff, 


The Queſtion i "Wy Whether the Eſtate veſted immediately i in 
© the two Nephews, upon the Death of the Teſtator; Or remain- 
ed in Contingency, till their reſpective Coming of Age: And 
conſequently, Whether this Moiety belongs to John Hayward, 
< upon the Death of his Brother Thomas, either as his Heir at Law, 


« or as Survivor ; or whether it deſcends to the Heir at Law of the 
FTeſtator, as being undeviſed. ” 


In the Confirodion of Wills, adjudged Caſes may very properly 


be argued from; if they eſtabliſh General Rules of Conſtruction, to 


find out the Intention of the Teſtatur: Which Intention ought to pre- 


vail, if agreeable to the Rules of Law. 


Here it is agreed that a He is deviſed to ) the Nephews : but it is 


made a Queſtion, © Whether it be a Fee depending upon a prece- 


* gent Contingency : or, an immediate Fes.” 


He faid He would TE down a Rule or two of ConſtruQtion, pre- 
v to giving his particular Opinion on this Caſe. 


1ſt, Wherever the whole Property is deviſed, with a 1 


Intereſt given out of it, it operates by way of Exception out of the 
abſolute Property. 


This Rule ; is ld down in Matthew Manning 8 Caſe, 8 Co, 9 5. 5 
2d Where an abſolute Property 3 is given; And a particular in- 


tereſt given, in the mean time, as © UNTIL the Deviſee ſhall come 
* of Age &c: And when he ſhall come of Age &c. then to Him 
Sc.“ The Rule is that that ſhall tf operate as a Condition pre- 
cedent; but as a Deſcription of the Time when 5 Remainder-Man 
is to take in Poſſeſſion. 


And to this Purpoſe i is Boraſlon 8 Caſe, 3 Co. 21. 4. b. Where this : 


Doctrine is fully laid down and explained. 
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And this is ſufficient to anſwer the Intention of the TEE: For 
the Deviſee does not want it in the mean Time,  _ 1, 1 

The Caſe of Mansfield v. Dugard,—in the ride f Equity 
Caſes 195. pl. 4. is alſo very ſtrong to prove the general Rule, 4 


11 ere, upon the Reaſon of the Thing, the Infant is the Ohjeft 


of the Teſtator's Bounty: And the Teſtator does not mean to dg. 


prive him of it, in any Event. Now ſuppoſe that this Object of 


the Teſtator's Bounty marries, and dies before bis Age of 21 leaving 
CHILDREN; could the Teftator intend in ſuch an Event, to difinherit 
Him. Certainly, He could not. And as to the Teſtator' s$ Heir at 


Law, His Heir at Law is only to take what the Teſtator bas not 
deviſed away from Him. 


But in the preſent Caſe, the Teſtator takes no Notice of this To- 
mas Whitby, who is indeed ſtated to be (but it doth not appear 
how) his Heir at Law. And He does not except any Thing out 
of the Intereſt he has given to his Nephews: He only = Fig 


Truſt, to be executed for THEIR Benefit; And deviſes nothing for 
the Benefit of the Truſtees, who were alſo his Executors. And this 


is only a CnarrET-Intereſt, which can noT loft 21 Years, 


On the Rule in Matthew Manning 8 Cale, here is (at the atm6ſt 1 
only an Exception, by this Deviſe to the Truſtees, out of the abſo- 
las Property given to his Nephews. 


"Tis ſo plain upon the true Intent and Meaning of this Will, that 


it is a Shame to cite Caſes upon it. But yet I remember an appo- 
ſite Caſe in H. 17 G. in Canc. Tomkins v. Tomkins where the De- 
viſe was © to his Brother, in Truſt for his eldeſt Son B. i he 


e ſhould attain 21 Years; and if he ſhould die before 213 then a 
« Deviſe over.“ 


cur. held the Age of 21 to be no Limitation of B's IxT ERES; 
but only a Limitation of the Truf?, during his Minodtyy And that 
B. took the whole by Implication, 


So here, the Property is my given: And the Limitation i is 
only of the Truſt. 


Therefore upon the whole, He held the preſent Caſe to be 


An e Gift to the two Nephews; with a Troſt to be 1 


erined for their Benefit, during their Migge, 855 


p 
424 ** 
0 
1 


Per Cur. Let the Poftea de 
delivered to the Plaintiff. 


Milo. 


— 
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ths &c. of the Vintners Company ver Paſley. 


H IS was an AQion of Debt brought upon a * of this 
e | 


The Declaration (after a proper introduGion). ſet forth the By- 
Law, which was made on 24 April 1656, intitled © An Ordinance 
« of Election of Men into the Livery of the Corporation or Mi- 
« ſtery of Vintners of the City of London“: Whereby it was or- 
dained and eſtabliſhed, That the Maſter and Wardens of the Corpo- 

ration or Miſtery of Vintners of the City of London, for the Time 
being, ſhould have a decent Livery, comely for themſelves, and 
meet to attend upon the Lord Mayor and his Brethren the Alder- 
men of the ſaid City, from Time to Time and at all Times, as Need 
ſhould require; and upon the ſaid Maſter and Wardens, at all ſuch: 
Time or Times thereafter, and in ſuch Gowns and Liverics, as they 
ſhould be lawfully warned and ſummoned to come and be ; in, upon 
any neceſſary Occaſions concerning the Credit and Worſhip of the 
ſaid Company; And alſo that once in every Year, or oftner if Oc- 
cation ſhould ſerve, the ſaid Maſter Wardens and Aſſiſtunts, or the 
Major Part of them which ſhould be then preſent at a Court of Aſ- 
ſiſtants for the Time being, to be holden for the ſaid Miſtery, 
ſoould and mizht ELECT and F chooſe into the LIVERY or CLOATHING, 
of the ſaid Corporation or Miſtery, such AND $0 MANY F the 
Yeomandry of the ſaid Miſtery, as ſhould ſeem moſt meet and conve- 
nent Rx them; And that EveRY 8Ucu PrRSON of the ſaid No- 
 mandry ſo choſen into the ſaid Livery as aforeſaid, ſhould AT or BE- 
FORE bis Admiſſion into the ſaid Livery, PA to the ſaid Maſter 
Wardens and Freemen and Commonalty of the Miſtery of Vintners 
of the City of London, to their Uſe the Sum of 31/. 13s. 4d. of 
lawful Money of England. And then and there, at the fame Aſ- 
ſembly, the ſaid Maſter, &c. did make another By-Law, That Every 
Perſon and Perſons of the ſaid Corporation, which at any Time there- 
after ſhould be by tae ſaid Maſter Wardens, &c. for the Time 
being, at any Court, Gc. ELECTED OR CROSEN into the Livery of 
the ſaid Miſtery ; and ſhould not, upon Notice given to Him or them 
in that Behalf, by the Clerk or Beadle, AcceeT of the ſame; on 
upon Acceptance thereof, ſhould, before his Admiſſion into the ſaid 
Livery, REFUSE fo PAY to the ſaid Maſter, &c, the Sum of 31/. 
13s. 4d. that then every particular 7. refuſing to accept, Sc. ot to 
pay as aforeſaid, /ould FORFELT, Cc. to the ſaid Maſter, Ic. the 
Sum of 251. to be recovered by AQon of Debt, Bill, Plaint, or In- 
formation, to be brought in any Court of Record within the Com- 


monwealth of. ane by the ſaid Maſter, Gc. 
Then 
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* . * = N * — ik at 9 3 K * 2 WW * * mY 
7 — ex —— "_—_— ums, * * 
— 


_ Hilary Term 30 o Geo. 2. 


Then the Declan avers both the ſaid By-Laws to be reaſon- 
able, Cc; And alſo, that at the Time of the making them, and 
ever ſince, All the Freemen of the faid Miſtery, before their Ad. 
miſſion to the Livery, were known by the Name of the Veoman- 
dry; And that the Defendant was a fit and able and proper Perſon 
to be elected into the Livery and Cloathing of the ſaid Company. 


Then it ſets forth his Election upon the Livery; ; And that He re- 


fuſed, Sc. 
To this Declaration 


The firſt Plea was * Nil debet.” And there was alſo, by Leave a 


2d Plea, That there are 12 greater Livery-Companies, in Londen, 


and other inferior Companies; And that an Order was made at a 
Court holden before the Lord Mayor and Aldermen &c. on &c. at &c, 
At which Court it was enacted Sc. And that no Perſon ſhould take 


upon himſelf the Livery of any Company being one of the ſaid 12 


% Companies, &c. Unleſs he ſhould have an Eſtate of 10001. c.“ 
And the Plea avers, 


That this uu One of the 12 Companies; And that be bad aw an 
Eſtate of 1000/.&c. And therefore he ſays, that he was not duely elected 
upon the ſaid Livery of this Company of Vintners. 


The Plaintiff demurs to this 2d Plea: And the Defendant joins 


in Demurrer. 


Mr. Williams pro PRE made three Objections to the Plea. 


Iſt Objection— That it ĩs not ſet out by what Authority the Court 
which made this Order, was holden. Clift, 186, 196. 


2d ObjeRtion. The Court is uncertain: Foe: many Courts are 


| Holden before the * and Aldermen; And Non conflat which of 
them this is. 


and Aldermen had 70 make this Order. | 


400 Non conſtat what n the Coore of the Lord Mayor 


is Mr. Serjeant Martin pro Def. faid— 


It was not known, at the Time of the Plea, nor can now be 
known, WHAT Authority the Court of Lord - Mayor and Aldermen 


mw to 'make this Order: Therefore He gave up the Plea, | 


ES | But 
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„ 1 


But he objected to the I in ted Raspe 
aſt. The By-Laws are bad. 


2d. The Defendant was not duly Amin to attend at the Court 
| of Affitants, to take upon him the Livery. 


Firſt The By-Laws are arbitrary, illegal, oppreſſive, and not 
warranted by Cuſtom or Charter, 


They are, That the Company may elect fach of the Veoman- 
« dry of their Members as ſhould ſeem moſt meet and convenient to 
« tbem, upon the Livery of their Company; And “ that every 
«Perſon ſo elected, he ſhould refuſe Gc, ſhall forfeit & c; And 
« EvERY Perſon þ elected, ſhall accept. the ſame, and ſhall upon 
„ or before Admiſſion, pay 311. 13s. 4d. for an Admiſſion Fee, 


© on Forfeiture of 254.” (which Penalty of 2 55 is made payable 
abſolutely and in all Events.) 


Now the Livery-Men ought to be Perſons of Subfance, capable of 
being at the Expence ot ſerving « or Paying the Fine, 


And the Averment & That he was a fit and able and proper Per- 


-< « ſon, goes only to the juſt Exccutron of the By-Law; But will not 


make the By-Law itfelf good, which 1 is in itſelf void. 


3 Lev. 29 4; Mayor Ge. of. Oxford v. Wildgooſt: in Point, a as to 0 this ] 


The Right to have a Le muſt be founded, either on Char- 
ter or Cuſtom, 


Paſeh. 30 G. 2. Innholders Company v. Gledbill B. R. was ſo 


determined; And that the Court can't preſume it: And the want 


wi 


of ſhewing this, was holden to be fuck a Fault in the Declaration, 5 


as might be taken Advantage of . General Demurrer. 


In Lilly's . 
upon ſuch a By-Law. 


On 27 | Tl 1697. The Mayor and Aldermen made an \ Order 


(ſet fs in he Pleadings,) which ſhews the Opinion of that Court 


upon this Head of Suffctency of the Perſons elected. 


In Raym. 446. Taverner's Caſe 3 32 C.2. (which he cited * the Sake 
of the Return,) This very Company made it Part of their Return 
to o the Mandamus, That every Livery-Man of this very Company 


22 3 wil was 


there i is a Precedent of fuch a Pleading 
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* was uſed and ought to be 7 bono Statu et Subſtantia, Sc. [But 
N. B. the Fine of 31/. 135. 4d. was there allowed to be good.] 


Cumberb. 22 1. The Caſe of the Stationers Company v. Saliſbury; 
(which was cited, as to the iſt Objection of it, and applied to the 
iſt Objection here.) Alſo the 2d Exception there, anſwers (as 


the Serjeant obſerved) to the 2d Objection here. [Bur that Caſe 
was not determined. ] 


2d. Objection to the Declaration Non conſtat that He was I 
_ moned to attend at the Court of ns to take upon him the 
Livery. 


The Declaration ſhews that the Maſter and One Warden may 
appoint a Court bene ver they pleaſe: So that the Time of hold- 
ing this Court, is uncertain. And they only ſhew that He was ſum-. 


moned to attend at the next Court, generally; without n 
WHEN it was 70 be holden. 


Mr. Williams in Reply. 


It. Theſe By-Laws are now af above 100 o Year ſtanding; And 

they have been holden good, notwithſtanding all Objections. Vide 
 Raym, 446. Taverner's: Caſe: [Where the Return x them was al- 
lowed.] And they ought to receive a favourable Conſtruction, 


If they chooſe a Perſon . it may be taken Advantage of in 
Pleading, or upon Evidence. 


i City of London, v. Vanacker. Carthew, 480. 483. A Power * to 
* elect ſuch Perſons as ſhould ſeem to them to be fit and able — 
| gives them a Diſcretion, 5 Co. 100. 4. Rooke's Caſe. 


This is a diſcretionary Power; and is . to ſuch as are e fit 
and able; ; though 1 it muſt be legally executed. 


11 is objected alſo that the Penalty of 2 PE is made payable ab- 
1 flute: Whereas it ought to be, unleſs he has a dn Excuſe. 


But this 3 is implied. 


And if he has a reaſonable Excuſe he may pag: Nit ber. LEN 


.iCarthew 48: 3. City of London, v. Vanacker : lin Point.] i Lau. 
9810 By-Law of the 1925 of Ka Where each Aer, was 
py * A os 1 HOY 15 
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ſabe ObjeAion— | 15.36 515% 50 K 7 


As to the Time of holding the Court, * Objection 18 nen to 
che Form of the Declaration. But 


5 


r averred © That Notice was DULY given Him of his Elec⸗ 


« tion; Ana © That Notice was DULY given Him, to attend at 
te the next Court of Aſſiſtants.” 


- Beſides, He AS A MzMBER of the Company, was OBLIGED fo 
TAKE Notice of the Ti ime of holding their Courts, 


hs 


As to 3 Lev. 293. The By-Law there does not even confine it 
to the Inhabitants of the City: But thts is confined to the Members 


tion.] N 


As to Comberb. 221. It was not determined. {No more it was.] 


Lord Mangfeld— 
"The Plea is admitted to be 64. 


5 The Objections are to the By-Law: Which has dend of 100 
Vears ſtanding; and, ſeveral Times, judicially before the Court; 
and yet this Obje&ion has never been bit upon. 


* BET may be pleaded, if the Party was really unfit.” Carthew 483. 
v. Herring are Proofs of this.—By the former, it appears that 


latter, it was actually pleaded; and Iſſue taken upon it. And this 
him to have been an improper Perſon. 


Being a Livery-Man of the Company. He ought to lues when 
Mr. Juſt. Deniſon. | e h nf] 


10 Yeomandry, upon the Livery, as ſhall ſeem to them moſt meet 
and convenient.” The main Deſign ſeems to relate to the Num- 
ber. As to the Ability —By-Laws ought to have a reaſonable Con- 
ſtruction: We ought not to conſtrue them ſo ſtrictly, as to take 
them to be void, if every Ae Reaſon of making chem, does 
not appear. 


Now 


of the Company. [Still, This f is no Anſwer to o the material 1 


However, One Anfwer ſtrikes me: Which i is © That, N 11 Dr 5 
Vanacker's Caſe, and 1 Lutw. 402. 405. Major, &c. de Canbridge 
it may be given in Evidence, upon Nil debet pleaded: And in the 


equally holds, as to any reaſonable Excuſe. And We wrll not r intend | 
0 the next Court is: And therefore this Objection has not much Weight, 


The By. Law gives Power * to ele& ſuch and 4 many out of the 


Hilary Term 30 Geo. 4. 


"Now here, It is objeaed < that the Perſon cleated MAY bee 4 
< Beggar.” 


But We can never intend that 12 85 would chooſe Perſons not 


net and convenient. 


And #f this be done, Nil delet will bring that - Queſtion before 
the Court. 


And You cannot, upon this Record, take in the Order of the 


Court of Lord Mayor and Aldermen; 3 becauſe THAT OY is 
given up. 


And the Netice ſhall be intended to be regular, 


This is an Ancient By-Law ; And nothing unreaſonable appears 


upon the Face of 1 it, 


Per Cur. (viz. Lord Mansfield and Mr. Juſtice Deniſe 
the Other two Judges being abſent,) 


JupG@MENT for the PLAinT1PP, 


Wilſon, Clerk, very. . 


R. A Hewitt ſhewed S againſt a Prohibition, which 
Mr. Serjeant Poole had moved for, (on the 6th of July laſt) 


| to be directed to the Arch-Deacon of Nottingham, to ſtay his Pro- 
ceeding 1 in a Suit againſt Mr, Wilſon, (Parſon of Newark „) for braw!- 


ing in the Church, and alſo for ſmting in the Church: But he 
prayed the Prohibition, only as to the latter Charge, the ſiniting in 
the Church. V. 5, 6 E.6. c. 4. 2: Which Act contains 3 diſtin: 


Clauſes, levelled againſt 3 diſtinct Offences committed in Churches 


and Church-Vards; viz. the 1ſt againſt quarrelling, chiding, or 
brawling, by Words only; the ad againſt (miting, or laying violent 
Hands ; the 3d againſt ſtriking with a Weapon, or drawing One 


| with Intent to ſtrike. 


His Objection was, That as to this N of ſmiting in the 
Church, there ought to have been a previous ConvicTION af 


Law; though the Statute ſays * That he ſhall %% facto be deemed 


$ excommunicate.” In Proof of which, he cited Cro. Eliz. 224. 


pl. 6. Dethick's Caſe. Where He was indifted, upon this Statute 
of 5, 6 E. 6. for Striking in St. Paul's Church-Yard : Though he 


got off indeed, for want of being named Garter. 
1 Veutr. 146. The Caſe of Dyer v. Ef, is full in Point, That 
< the Striker in a-Church-Yard does not ſtand zp/ſo facto excommu- 
| | — | | 44 nicated, 


a 


— ä —— — Fr in * | * 
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oY 


6 


e nicated, UNTIL he be thereof convidied at Law, and this tranſ- 
* mitted to the Ordinary.“ 


And here having been No previous 8 at t Law, He prayed 
a 5 8 8 quoad the Smiting: And obtained 


A RULE to ſhew Cauſe. 


Againſt which Rule, Mr. Serjeant Hewitt (on Monday 7th E. 
bruary 7 57. ) ſhewed Cauſe, as follows. 


On 5, 6 E. 6. c. 4. thees are 3 Sections, and three different Of- 
fences : And this Offence charged in the Libel, is not an Offence 
conſtituted ſo by this Act; But was a Matter within the Juriſdic- 

* of the Spiritual Court, before that Act, and abſtractedly from 
They have, without Diſpute, JuriſdiQtion as to the Bratoling. 
And as to the ſecond Branch, for Smiting in the Church, there 
needs not be a previous Conviction at Common Law: Ir is enough, 
if the Excommunication be in the Sprritual Court. To prove 
which, he cited Hetley 86. The Caſe of Viner v. Eaton: Cro. Fac. 
462. The Caſe of Large v. Alton, pl. 7: Cro. Ehz, 680. The Caſe 
of Baler v. Brent and Robinſon. 1 Hawk. P. C. fo. 139. c. 63. 
927. e 


2 Ld. Raym. 8 50. The Caſe of Wenmouth x v. Collins. The Court 
denied a Prohibition ; becauſe this Offence was originally and be- 
fore this Statute, commlable i in the Eccleſiaſtical Court, ratione tots ; 


And that the Statute, though it provides a Penalty, does not alter 
the JuriſdiQtion. 
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een he concluded that notwithſtanding this Objection, 
The Spiritual Court bave Juriſdiction, 


It was then adjourned to the next Day ; when it praceaded and 
was determined, Mr. Juice Foſter and Mr. Juice: WF ulnat 
were Both abſent. 


Mr. Serieant Poole] cited 1 Ponte, 146. Dyer v. Ea, as a Turſay Sth 
Caſe in Point, © That there nu⁰t be a previous Conviction by a © un. 
9 „Trial at Law; And © that ſuch Conviction mult be irenſmidted 

* to the Spiritual Court.“ 


Cre, Elia. 224. Dethict's Caſe : Where there was an Indiftenent 
aQtually found and pleaded to. 


As to My Brother Hewitt 8 Caſes— 


Hetley 86. Viner ping 13 is a looſe, incomplete Note, "ad 
gives no 1 2 why the Prohibition was . 


3 2 
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Cro. \ ac. 402. Ege v. Alton proves Nothing at all to the preſent 
Purpoſe: And it was for brawling, only; In which 0m J agree 
that no Prohibition ſhall go. 


a Ow. Eliz. 680. is indeed in the Alternative, © after Sentence, r- 
« due Trial and Conviction, and not before.“ But that is only (aid 


by Dodderidge, then at the Bar, in arguing for the Defendant. 


Wenmouth v. Collins might be for a Prohibition generally. Indeed 
a Reaſon is given for denying the Prohibition; viz. © That the 


Spiritual Court originally had Juriſdiction to hold Plea of thi 


Matter before the Act.“ 


But 1 deny that they had ſuch Original juriſdiction: And the 


Act gives them None. This is a Force Ji et Armis; An Aſſault and 


Beating: And the temporal Courts will prohibit them from proceed- 
= upon * 


Bro. Prohibition pl. 14. and Bro. Conſultation 6. are expreſs, ce that 


Where a Man ſues in the Spiritual Court; And an Action at 


« Common Law lies for the ſame Matter; A Prohibition lies, And 


No Conſultation ſhall be granted. 1 [Theſe are Both the ſame 


Caſe; vg. 22 E. 4. 20.] 
Mr. 7 "aylor White ſpoke on the ſame Side for Mr. Vi on. 


He even attempted to ſhew that a Prohibition 8 be reaſona- 
ble as to the Brawling: For that the Fact ſtated could not come 
within the Notion of brawling; As it was only ſpeaking to a third 
Perſon, to turn Greaves out of the Church. 


As to the Striking — The Spiritual Court had no Jordin | 
before the Statute ; And the Statute gives them None: They have 
only Power to pronounce the Sentence of Excommunication but * ot 


the Power of Juaging. 


As to the Caſe af 8 v. Callin: It is but a looſe Note ; and 
Holt was abſent ; and there might have been a Confeſſion. 


And there have been many Indictments He ſaid, on this Statute : 
And this Method of Conviction was the ancient Method. 


Lord Mangfeld— 


The Statute of 5, 6 Ed. 6. c. 4. has three Degrees of Offences, 
and three different Puniſhments. = 


4 


And 
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And whatever Juriſdiction the Spiritual Court might claim before 
the Act, they are now proceeding /znce the Act: Therefore it is not 
very material how the Matter ſtood before the Act. 


The Puniſhment is given, by this Act, to the Eccleſiaſtical Court: 
And the Puniſhment is ſuch as can only be executed BY the Or- 


dinary. 


The Caſe ſtated with regard to the firſt Offence, is s ſufficiently | a 
Brawling, within the N of the Act. ä 


Now this is indeed Hill an Offence at Common Law; And He may 
be indicted for it: But, beſides this, He may, by this Act, be po 
Fafo, excommunicated, By whom? By the Ordinary. Indeed 
the Ordinary may uſe a Conviction at Law, as a Proof of the Fact. 


And the Caſe in Raym. [2 Ld. Raym. 850. Wenmouth v. Collins,] 
is a plain Proof that the Eccleſiaſtical Court may proceed pen the 
two firit Clauſes, and are not to be prohibited. 

But then there is a third Offence and a third Puniſhment men- 
fuſion : This Offence is maliciouſly ſtriking with any Weapon, in 
Puniſhment ; One, Temporal ; the other, Spiritual : The Tempo- 
ral Puniſhment i is Loſs of an Ear, or Marking in the Check, after 


= and ſtand ipfo fatto excommunicated as is aforeſaid. 


Here, indeed, there muſt be a previous Conviction; And a Tranſ- 
miſſion of the Sentence ; - and a Declaration. 


hut on the ſecond Clauſe, No Previous Comviddion | is neceſſary : 
| (though, if there! is one, it may be uſed As 4 Ty of the F ad. ) 


1 Libel is upon the firſt and fe cond Clauſes : Nor upon FE 
Ir 


is no Objection, to ſay, © That a Man will at this rate be fwice 
= puniſhed for the fame Offence.” | 


And this is common, in many Caſes : For We proceed, to ub; ; 


Thy, zo amend. 


The found Offence 1s SMITING in the Church, or Chak Tard. 


tioned in the Act of 55 6 E. 6. c. 4: Which has made all the Con- 


any Church or Church-Vard, or drawing any Weapon there, with 
Intent to ſtrike. For this zd Offence, the Act inflicts a double 


And the Proceedings of the two Courts being diverſ intuitu, it 


"Tis 5 


Conviction; the Spiritual is,“ And beſides, Every ſuch Perſon to be 
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'Tis clear that upon the Two FIRsT Clauſes, the Ecclefiaſtical 
Court nas a Juriſdiction. 85 


And the Caſes upon Words do not apply to the preſent Caſe. 
Mr. Juſt. Deniſon concurred. | 


Their Proceedings are pro Salute Anime. Indeed if they pro- 
.ceed for Damages, this Court will prohibit them. And that was 
laid down by the Court in the Caſe of Large v. Alton, in Cro. Fac. 
462. where the Coſts being given only pro Eæpenſis Litts, the Court 
would not prohibit them: But they declared that they would have 
done other, if it had been pro damnis. 


And it is plain to me, that the Caſe in 1 Ventr. 146, Dyer v. 
Faſt, was really a Determination upon the ird Clauſe of the Act; 
and is a Miſtake : I ſuppoſe the Words © with a Weapon,” are left 
out, by Miſlake, The Reporter was then a Young Man. 


But however, this is the only Caſe to be met with, to this Pur- 
poſe; And it muſt be a Miſtake, either in the State of the Caſe, or 
in the Opinion: For on the ſecond Clauſe, Surely, We can nor 
prohibit them; becauſe they are exactly within the Words of the 
Statute, *© That if any Perſon or Perſons ſhall ſmite or lay any 
e violent Hands upon any other, either in any Church or Church- 
© Yard, they ſhall 2. Facto be deemed Excommunicate.“ 


Per Cur', (viz, the only two Judges now preſent) 
1 The RuLEt was DISCHARGED, 


een oh Woolley et al' verſ. Cobbe et al' (Bail of Cobbe, a 
Wl " Bankrupt.) | 
PF HE Defendant became Bankrupt, pending the Action. The 
Bail was fixed in July. The Bankrupt obtained his Cert- 
ficate, in Auguſt following. Ws 


The Queſtion was, Whether the Bail ſhould be diſcharged, 
* by this Certificate,” (which was not obtained f AFTER they 
were fixed and the Debt levied upon them by Fi. fa. and the 
Money actually in the Hands of the Sheriff ;) Or © Whether the Bail 
„were become abſolutely liable; And Conſequently, the Certificate 
came too late to help them,” _ Co. 


. 

: 

. 

* 
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Lord Mansfield made a Diſtinction, And Mr. Juſt. Deniſon and 
Mr. Juſt. Fofter agreed to it, © That if the Certificate is obtained 
« before the Bail are fixed, they ſhall be diſcharged: But if they are 
« fixed, before the Certificate is obtained, they remain liable,” 
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V. peſt. Mich. 1757. 31 G. 2. B. R. Cockerill v. Ouſlon S. P. 
agreed to by the whole Court. | 


Rex ver}. Gayer Eſq. 


R. Gould and Mr. Willies ſhewed Cauſe againſt quaſhing an 

Order of Seſſions, which (upon Appeal to them, by Mr. 
Gayer, ) diſcharged an Order of two Juſtices appointing James 
Gayer Eſq; and Benjamin Cobley to be Overſeers of the Pariſh of 
Rockbear in Com. Devon. 


Mr. Gayer alone appealed from this Order of Appointment ; and 
the Seſſions diſcharged it, as to the Appointment of Mr. Gayer 
only: [The Words of the Order are — It appearing unto this 
« Court that &c. and alſo &c. and that &c, This Court doth 
e THEREFORE vacate and make void the ſaid Warrant, as to the 
« ſaid J. Gayer.”] It appearing unto them that he had ſome Years | 
been, and was at the Time of the Nomination, and ſtill at the 
Time of making the Seſſions Order, an AcTinG JusrIcE of Peace 
for the ſaid County, reſiding within the ſaid Pariſh of Rockbear, 
and a ſubſtantial Houſekeeper there; And alſo a Lieutenant of Ma- 
rines in his Majeſty's Service, on Half-Pay ; And that there are other 
_ ſufficient ſubſtantial Houſeholders within the faid Pariſh, for the 
doing ſuch Office. The Court © THEREFORE vacated and made 

«« void the ſaid Warrant, as to the ſaid James Gayer.“ 


Mr. Norton had, on 13th November 1756. moved to quaſh this 
Order of Seffions : For that neither of theſe two Reaſons were ſuffi- 
cient to juſtify the Seſſions in quaſhing the Order of two Juſtices, 
whereby Mr. Gayer was legally and regularly appointed One of the 
Overſeers of the faid Fu. 3 
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A Rurx was thereupon granted, to ſhew Cauſe. 


— - > 
. — = Fg D 
Mo d SIR. 


On ſhewing Cauſe, The Counſel on both Sides went (at large) 
into a long Argument, Whether the Reaſons given were ſuffi- 
_* cient;” Particularly, © Whether the Offices of Juſtice of Peace, 

and of Overſeer, were compatible; and © Whether the Objection 
could be removed by appointing a Deputy-Overſeer; If it 
— 1 could, 


ECC 
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could, then“ Whether a Juſtice of Peace was liable to be appoint- 
« ed Overſeer, in order to his executing the Office by Deputy.“ 


Lord Mansfield ſaid that the General Queſtions concerning the 
Incompatibility of Offices, and the Power of appointing Deputies, are 
a large Field indeed: But the preſent Queſtion ſeems to me to turn 


in a very narrow Compals. 


The Sgſſions, upon an Appeal, have a Right to exerciſe the ſame 
Latitude of Diſcretion, in judging © Who are fit to be Nominated 
% Overſeers,” as the two Juſtices had. They have given their 
Opinion © that Mr. Gayer was not a proper Perſon to be ap- 


pointed Overſeer,” They are not obliged to give any Reaſon tor 


their Opinion : becauſe the Legiſlature has intruſted them, upon an 
Appeal, with the Power or Authority of appointing Overſeers, 


If they had given 70 Reaſon, their Order had undoubtedly been 


good: We muſt have preſumed that they ated upon proper Grounds, 


It is true, that where the whole Reaſon is ſet out, and is clear/ 
wrong, We may and ought to quaſh an Order manife/ily made by 
miſtake, upon an erroneous Foundation. 8 | 


Bur then the bad Reaſon given muſt appear to have been their 


only Inducement. If there may have been other Grounds, they 


ſhould be preſumed ſufficient: And the Order ought not to be 


{et aſide, becauſe ſome of their Reaſons, unneceſſarily given, appear 


to be bad. 


There was 0 Neceſſity for appointing Mr. Gayer: The Seflions 


| Nate © that there were other ſufficient ſubſtantial Houſeholders 
within the ſaid Pariſh.” They might think Mr. Gayer, under 
all the Circumſt inces, improper unneceſſariſy to be appointed: His 
being an acting Juſtice of Peace reſiding within the Pariſh, and a 


Lieutenant of Marines, might be two Circumſtances which weighed 


among, others, But it don't follow, neither is it ſaid, that they look- 


ed upon both or either of theſe Reaſons, as an Exenption from being 


appointed, or a Diſability to ſerve the Office of Overſeer ; and that 
they vacated the Warrant of two Juſtices as illegal upon that Ac- 


Count; | 


The Execution of a Diſcretionary Power, where it is not neceſ- 


ſiry to give a Reaſon, ought to be ſupported ; wnleſs the whole Rea- 
{vn is ict out, and manife/tly wrong. Here, the whole Reaſon upon 


which the Seſſions ated, is not given. They ſay there were Other 


Perſons, qualified. Suppoſing Mr. Gayer liable to ſerve the Office, 
they might think Him rot so proper as many Others, And oy 
— — | = tore 


f 
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fore We are not obliged to ſay that the whole Reaſon they went upon, 
is bad; allowing (for Argument) that there aroſe no legal Objection 
to the Appointment of Mr. Ger: Which, I think, there is no Oc- 
caſion now to examine. 


Mr. Juſtice Deniſon concurred, They were not cbliged to give 
any Reaſon at all: And if it be only an imperfect One, We ought 
not to quaſh their Orders. | | 
I remember a Caſe, (Rex v. Spalding, I think it was,) Where the 
Juſtices held a Man ſettled in a Pariſh, by reaſon of an Appren- 
ticeſhip; Not ſaying © That He had ſerved 40 Days in the Pa- 
« riſh, under it:?“ Yet the Court would nt intend that they did 
Wrong es. 


We will intend EveRY thing in Favour of the Juſtices, in their 
Orders. | kt 


Now here, the Reaſon dhes not appear to be a wrong Reafon : It 
is enough, that they judged him an IMPROPER Perſon to be Overſeer. 


Mr. Juſt. Fofer concurred. 


Per Cur. unanimouſly - 
ORDER of Sxss10Ns confirmed; 
ORDER of Two JusTICEs quaſhed. 


Rex wver/. Inhabitants of Chidingfold. | Thurſday 10th 
: . = February 


AR. Aon had moved to quaſh an Order of Seſſions without ſta- 2085 


ting the Caſe, at all, but merely the Queſtion which was 
* Whether the Tenant's paying the LAN D-tax (which was allowed 
* Him again by his Landlord,) amounts to ſuch a Notice, as ſhall 
| ; gain the Tenant a Settlement :'” Which the Seſſions held that it 
did not. : 3 
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Mr. Afton alledged that it did: and cited Paſch. 7 G. 2. B. R. 
Rex v. Inbab. de Oakebampton, where a Tide-Waiter being raxed 
to the Land-Tax, for his Salary, was holden to be Notice within 
38 4 V. & M. c. 11. § 6. and that he thereby gained a Set- 
tlement ; even tho' it was paid by the Collector. 


Fil. 9 G. 2. B. R. Rex v. Inhab. de Bramley : Where the being 9 
aſſeſſed Ax p paying two Quarters ONLY to the Land-Tax, was hol- 1 
den to gain a Settlement. [See Mr. Burn's Juſtice of Peace and 
Pariſh Officer, pa. 532, 533. S. C.] 


And 
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And now, Mr. Gould (who was to have ſhewn Cauſe againſt 
the Rule for quaſhing this Order of Seſſions,) very candidly acknow- 
ledged that He could not ſupport the Order ; the Point being al- 
ready fully ſettled, by former Determinations. Sn 


Whereupon, the Rule for quaſhing it, was made abſolute. 


Plummer ver. Bentham. 


HE Recorder of London (Sir William Moreton) came to the 
Bar, and CERTIFIED two Cuſtoms of that City, ORE Texus, 


Mr. Williams moved, (when Sir William Moreton was down at 
the Bar,) that the Recorder of London might return two Writs of 
Certiorari directed to the Lord Mayor and Aldermen of London, to 
certify two of the Cuſtoms of their City. 


And then Mr. Williams opened the Caſe, viz. That it was an 


Action of Treſpaſs on the Caſe brought by the Plaintiff againſt the 


0 Defendant, for ohſtructing his ancient Lights, by a new Eredlion or 


Building which the Defendant had raiſed againſt them : To which, 
The Defendant had, (by Leave,) pleaded two Juſtifications, Both 


of them under the Cuſtom of the City of London. One of them 
was, that there is an ancient Cuſtom in the City of London, That 


<* if any Perſon has a Meſſuage or Houſe in the City of London, ad- 
«joining or contiguous to another MESSVAGE or Hous E or to the 


Ancient Foundations of One in the ſaid City, which former Houſe 


* has ancient Lights or Windows fronting oppoſite to or over ſuch 
e other adjoining or contiguous MESSAGE CR Housx or ancient 


«. Foundation of one; Such other Perſon, Owner of the LAT TER Meſ- 
ee ſuage or Houſe or ancient Foundation of One, may well and lau- 


4 fully exalt ſuch his Meſſuage or Houſe, or rebuild upon the ancient 
Foundations of ſuch his adjacent or contiguous MEssUAGE OR 
« Hovssx any new Meſſuage or Houſe, to any HiGnTH that he ſhall 


e pleaſe, againſt and of poſite to the ſaid ancient Lights and Windrws 


* of ſuch firſt-mentioned neighbouring Meſſuage or Houfe to which 
* his Meſſuage or Houſe or ancient Foundations of a Meſſuage or 
« Houſe are ſo contiguous or adjoining ; and thereby darken and ob- 
ce ſcure ſuch ancient Lights and Windows of ſuch firſt- mentioned 
« neighbouring Houſe, having ſuch ancient Lights and Windows: 
« Unleſs there has been ſome Writing Inſtrument or Record of an 


Agreement or Reſtriction to the contrary.” 


3 b | . 


Hilary Term 3e 68. 3 5 


—— 


0 


In this Plea, Iſſue was joined: And a Certiorari iſſued, directed 
to the Mayor and Aldermen of the City of London, to certify 95 Whe- 
* ther they have or have nat ſuch a Cuſtom.” 


The ſecond Plea, Iſſue, and Certiorari, were the ſame with the 
firſt, only with this Difference or rather Extenſion of the Cuſtom 
pleaded ; Viz, © That the Owner of any EREcT1on OR BUILDING, 

« or the ancient Foundation of any ERECTION OR BUILDING, 
might well and lawfully exalt ſuch ERECTION BUILDING, or 
« erect and build thereon a new ERECTION OR BUILDING to any 
« Highth that he pleaſes &c;” and fo on, as in the former Plea : 
Only that the former Plea confined the Claim of the Privilege, to 
Meſſuages or Houſes ; which this latter Plea extends to all Erections 
or Buildings. 


Sir William Moreton Knt. Recorder of London, accordingly cert:- 
fied Ox E TENUs, by Command of the Lord Mayor and Aldermen, 
(after having recited the Pleadings and Certiorari,) “ That there * See the firk 
ei ſuch a Cuſtom as is alledged in the former Plea : But that there evoke 


« is No ſuch Cuſtom as is alledged in the latter Plea,” T“ forts (prettily 


reported and 


The Recorder then delivered in both the Writs of Certiorari, may a 
with written Copies of the reſpective Returns annexed ; though He the Queſtion 


had delivered them Ore tenus at the Bar: (Which, he told Me, was 1 , like 


the preſent, 


uſual.) The Returns were worded as follows; vis. The Rxccu- and the De- 


tion of this Writ appears in a certain Certificate by Us the Mayor termination 
agreeable to 


and Aldermen of the ſaid City of Landon, made by the Recorder of 5 the Certif. 


the ſaid City at the Day and Place within contained, according to cate, to this 
the Cuſtom of the ſaid City, by Word of Mouth, as is within com- fr Flea. 
manded. 


The Anſwer of Marſhe Dickinſon fi, the Mayor, 2 d the 
Aldermen of the ſaid City. 


We the Mayor and 1 of the ſaid City, by Sir 2 
Moreton Knt. Recorder of the ſaid City, by Word of Mouth of 
the ſaid Recorder, according to the ſaid Cuſtom of the ſaid City, 
Do, in Obedience to the ſaid annexed Writ, humbly certify That 
there is now had, and from the Time whereof the Memory of Man 
is not to the contrary there hath been Had and received ſuch ancient 
and laudable Cuſtom in the ſaid City uſed and approved ; to wit, 
© That if any One hath a Meſſuage or Houle in the ſaid City, near 


8 contiguous and adjoining to ante. ancient MESSUAGE OR 
* Hovse, or to the ancient HFundations of another ancient Mxssu- 
40 


AGE OR Hos in the ſaid City, 4 another Perſon bis e 
3 8 there; 
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„there; And the Windows or Lights of ſuch Meſſuage or Huſe 
| are looking fronting or ſituate towards upon over or againſt the 
| | ce ſaid other ancient MEs8VAGE OR Hos or ancient Foundation; 

© of ſuch other ancient MEssUAGE OR Housxt of ſuch other Pe. 
ſon his Neighbour, ſo being near adjacent contiguous or adjoining, 
« Aithough ſuch Meſſuage or Houſe and the Lights and Windows 
thereof be or were Ancient, YET ſuch other Perſon his Neigh. 
©, hour, being the Owner of ſuch Other Mxssu AGH or Hos or 
ancient Foundations ſo being near adjacent or adjoining, by and 
e according to the Cuſtom of the ſaid City in the ſame City for all 
* the Time aforeſaid uſed and approved, well and lawfully May 
| e might and hath uſed, at his Will and Pleaſure, his ſaid other 
i} © Mxgs8VAGE oR HovsE fo being near adjacent or adjoining, by 

« Building, to cxalt or erect, or, of new, upon the Ancient Foun- 
dations of ſuch other MESSAGE OR Hovse ſo being near adja- 
jacent or adjoining t build and erect a new Meſſuage or Houſe to 
SUCH H1GHTH AS THE SAID OWNER SHALL PLEASk, agarnji 
<« and oppr/ite to the ſaid Lights and Windows near or contigucus to 
e ſuch oTHEkx MesSUAGE ok Hovuset, and by Means thereof 
* TO OBSCURE AND DARKEN ſuch Windows or Lights: Unleſs 
there be or hath been ſome Writing Inſtrument or Record of an 
Agreement or Reſtriction to the contrary thereof in that Behalf,” 


La 


A 


cc 
cc 


cc 


cc 


cc 


The Return to the other Writ of Certiorari was in the ſame 
Form, and to the very fame Effect as to the Cuſtom certified 
by the former; and repeated the Return to the former Cer::- 
rari in tetidem verbis, very nearly: But it went on further, 
with a Negation of the Exiſtence of any ſuch Cuſtom as the 
Defendant had alledged in his /econd Juſtification. The Ad- 
ditional Part was as follows. ng 


And that in the faid City of London there is NoT now or ever was 
any ſuch Cuſtom, ** That if any One hath a Meſſuage or Houle in 
te the ſaid City, near or contiguous and adjoining to an ERECT10N 
or BUILDING or to the ancient Foundations of an ERECTION 07 
© BuILDING, in the ſaid City, of another Perſon his Neighbour 

there; And the Windows or Lights of ſuch Meſſuage or Houſe 
are looking fronting or ſituate towards upon over or againſt ſuch 
ERTCTICON or BuilLDING or the ancient Foundations of ſuch 
| © ERECTION or BUILDING of ſuch other Perſon his Neighbour fo 
i e being near adjacent contiguous or adjoining ; Although ſuch Meſ- 
ſuage or Houſe and the Lights and Windows thereof be or were 
ancient, Vet ſuch other Perſon his Neighbour, being the Owner 
of ſuch ERECTION BUILDING or ancient Foundations of ſuch 
ERRECTION or BUILDING fo being near adjacent or adjoining, by 
and according to the Cuſtom of the ſaid City in the ſame City for 
all the Time aforeſaid uſed and approved, well and lawfully my 
2 . mig 


cc 


7 | cc 
cc 


cc 
cc 
46 
cc 


cc 
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« TION or BUILDING fo being adjacent or adjoining, by Building 
« to exalt and erect, or, of new, upon the ancient Foundations of 
« the ſaid ERECTION or BUILDING ſo being near adjacent or ad- 
« joining, to build and erect a new Erection or Bui ding, to $8UCH 
« 41GHTH as the Owner ſhall pleaſe, againſt and oppoſite to the ſaid 
« Lights and Windows of ſuch Meſſuage or Houſe, and by means 
« thercof to obſcure and darken ſuch Windows or Lights.” 


The Cour Ordered the Certiorari to be filed, and the Re- 
turn RECORDED. | 


Nete—Nothing of this kind has Actually happened, for many 
Years paſt, (not even ſince H. the fixth's Reign,) in this 


Court ; (though it has, in the Court of Chancery.) And a 
Conſultation was had in the City, concerning the Sort of Gown 


which it was proper for the Recorder to put on, to make 


this Ore-tenus Return: In which Conſultation, it was deter- 


mined that it ought to be the Purple Cloth Robe, faced with 


black Velvet ; and not his Scarlet Gown, his Black Silk One, 
nor the common Bar-Gown. MMM AS 


« might and hath uſed, at his Will and Pleaſure, his ſaid Exxc- 


See Viner's Abridgment ; Title Cuſtoms of London, Letter P. placita 


28 4. concerning this Manner of trying the Cuſtoms of Lon- 


don; and how to ſurmiſe that they ought to be tried thus, 
* and not by the Country:“ Tis in Vol. 7. Page 246. Note 
Without tach a Surmiſe, they ſhall be tried by the Country, as 
other Iſſues in Fact are. 2 1 


Rex verſ. Strong. 


11 Serjeant Poole thewed Cause againſt quaſhing an Indict- 


ment on 5 Eliz. c. 4. ſect. 3 1. (for exerciſing a Trade, not 


having ſerved an Apprenticeſhip therein, found at the Seſſions for 
the CIT v of Carliſle. 19% | J 


Mr. Norton had (on 27th November 1756) moved to quaſh it, 
upon an Objection, that the City-Seſſions had no Juriſdiction. And 


He bad cited, in Proof of it, The Caſe of Regina v. Taylor, 2 Ld. 
Raym, 767, Where ſuch an Indictment was quaſhed, © becauſe the 


* BukRoven Seſſions had no Juriſdiction to take ſuch Indict- 
ments.“ He inſiſted that ONLY the Quarter-Seſſions of the 
County have Juriſdiction. The Indictment in that Caſe of Taylor, 


was found at the Seſſions for the Corporation of Wells; and moved 
hither by Certiorari, x, 


1 2 | Lord 5 
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be no Rule for 


+ ls 1763. there was no Doubt it would be Biere. 


— 


— 


Lord Mansfield, at the Time of the original Motion, looked into 
the Act of 5 Eliz. c. 4. and faid that this Act [& 39.] expreſy 
gives the Power to Mayors or other Head Officers of Cities or Town; 
Corporate, at THEIR Seſſions. 0 | 


And now, upon ſhewing Caule, 

The Court was unanimouſly of that Opinion. 

| The Caſe of the Queen againſt Taylor was in Eafter Term 1702, 
1 Ama: And is contradicted by that of Regina v. Franklyn, in 
2 Ld. Raym. 1038. which was determined in Mich. 3 Ann. 1704. 


though it is in 1 Salk, 370, by Miſtake, put under Micb. 3 Will, E 
Mar. : 


Per Cur. RULE DISCHARGED. 


 MEMORANDUM. 


The CourT was not up till near an Hour after Midnight; 


though many Rules were enlarged, and many long Motions 
adjourned over till next Term. 8 9 5 


A AS the Regulation made by the Court concerning Views took 
it's Riſe in this Term, it may be proper here to ſtate every Thing 
relative to that Subject; which, at the Time of this Publication, is a 
Practice fully ſettled. „FC 


„ B. 4 5 The Granting of Rules for VIEWS in * Cui 


Ann, c. 16. | | : 5 
$8. does not Cauſes ſtands + now ſettled upon the following Foot. 


extend to Cri- - 
minal Caſes : 


So that in HRE AT INCONVENIENCE had ariſen from the Abuſe of Views 
3 and their being perverted into Means of DxTAx, to the in- 
a View, with- tolerable Hindrance of Juſtice. Some late Inſtances ſhewed the 
out mutual Miſchief in a glaring Light: And the Example being once ſet, 


Conſent. 
After 


— —— — — — — 
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4333 


— 


After the 4 & 5 Ann. c. 16. fee. 8. Views were granted, upon 
Motion, of Courſe. And upon this Act and 3 G. 2. c. 25. ſect. 14. 
a Notion prevailed © That Six of the firſt Twelve upon the Pannel 
« muſt view and appear at the Trial: It they did not, there could 
« be no Trial, and the Cauſe muſt go off.“ 1 55 


Where either Party wiſhed Delay or Vexation, He moved for a 
View. A thouſand Accidents might prevent a View, or Six of the 
firſt Twelve from attending the View, or their attending the Trial. 
He who wiſhed them not to attend, might by various Ways bring 
it about. Where a Defendant in Poſſeſſion was well liked, and the 
Plaintiff a Stranger or unpopular, Gentlemen of themſelves found 
| Excuſes; Eſpecially, if the View was troubleſome and at a Diſtance. 
Cauſes in ſeveral Counties had at a great Expence been repeatedly 
carried down, and put off; either becauſe there was no View, or 
becauſe Six of the firſt Twelve did not attend the View or did not 
attend the Trial. Though Twelve Viewers ſhould appear at the 
Trial, yet according to the Notion which prevailed, if Sx of the 
firſt Twelve upon the Pannel were not among them, the Cauſe could 
not be tried. i 5 „„ 


The Tendency of this Abuſe, to Delay, vexatious Expence and 


the Obſtruction of Juſtice, was ſo manifeſt, that the Court thought 


it their Duty to conſider of a Remedy: And in Michaelmas Term 


175), and at other Times Lord Mansfield informed the Bar to the 


following Effect, That they had conferred together upon the 


“ ABUSE of Views, and conſidered of a Remedy in the Power of 

the Court.“ 5 „ 

Before the 4& 5 Ann. c. 16. ſect. 8. there could be no View till 
after the Cauſe had been brought on to Trial. VF the Court 

ſaw the Queſtion involved in Obſcurity which might be cleared up 


by a View, the Cauſe was put off, that the Jurors might have a 
View before it came on to be tried again. The Rule for a View 


proceeded upon the previous Opinion of the Court or Judge, af the 
Trial, © that the Nature of the Queſtion made a View not only 
* proper, but neceſſary: For the Judges at the Aſſizes were not to 
give way to the Delay and Expence of a View, unleſs they ſaw that 
the Cauſe could not be underſtood without one, However, it 
often happened in Fact, that upon the Deſire of either Party Cauſes 


were put off for want of a View, upon ſpecious Allegations from 
the Nature of the Queſtion, © that a View was proper;” without 
going into the Proof, ſo as to be able to judge whether the Evidence 


might not be underſtood without it. 


a 
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This Circuity occaſioned Delay and Expence: To prevent which, 
the 4 & 5 Ann. c. 16. ſect. 8, impowered the Courts at Weſtminſter 
to grant a View in the firſt Inſtance, previous to the Trial. 


As a View might be of Uſe, and in this Shape was attended with 
0 Delay and but little Expence, it became the PraQiice to grant 


them F Courſe, upon the Motion of either Party. 


The 3 G. 2. c. 2 5. ſe. 14. provides © that where a View ſhall be 
* allawed, the Jurors who have had the View ſhall be firſt ſworn, 
(or ſuch of them as ſhall appear,) before any Drawing: Which 
Means in Oppoſition to ſuch other Jurors as are to be drawn hy 
Ballot; and not to eſtabliſh © that Six at leaſt of the it Twelve 
« ſhall be ſworn.” - | 


| Upon a ſtrict Conſtruction of theſe two Acts, in Pra#ice, the 
Abuſe which is now grown into an intolerable Grievance has ariſen, 


Nothing can be plainer than the 4 & 5 Ann. c. 10. ef, 8. The 


Courts are not bound to grant a View, of Courſe: Ihe Act only 


ſays © they may order it, where it ſhall appear to them that it will 


cc be proper | and neceſſary.” 


It is infinitely better that a Cauſe ſhould be tried upon a View 
had by any Twelve, than by Six of the fr/? Twelve; or by any Six; 
or by fewer than Six; or even without any View at all; than that 


the Trial ſhould be pELAYED from Year to Year, perhaps for ever: 


It can never be proper or neceſſary to grant a View which is aſked 
and uſed for fo unju/t a Purpoſe. 


There have been Inſtances of great Cauſes put off for Years: 


And though even nine ten or eleven Viewers have attended, yet 


upon Objettion © that they were not Six of the fir! Twelve,” the 
Cauſe has been put off, and a View moved for, as of Courſe, again, 


by the Party who had availed Himſelf of fo glaring a Chicane. 


We are All clearly of Opinion that the Act of Parliament meant 


a View ſhould not be granted, wnleſs the Court was ſai5fied that it 


was PROPER AND NECESSARY, _ 


The Abuſe to which they are now perverted makes this Caution 
our indiſpenſable Duty : And therefore upon every Motion tor a 
View, We will hear both Parties, and examine (upon all the Cir- 
cumſtances which ſhall be laid before Us on both Sides) into the 


Prepriety and Neceſſity of the Motion; Unleſs the Party who applies 


will conſent to and move it upon Terms which ſhall prevent an 
unfair Uſe being made of it, to the Prejudice of the other Side and 


the Obſtrattion of Juſtice, 


5 OY His 


Hilary Term 30 Geo. 2. 


His Lordſhip deſired the Gentlemen of the Bar to think of it; 
and, if any Objections ſhould occur, to mention them. 


The Expedient propoſed by the Court was univerſally approved. 


The firſt Inſtance happened in Hilary Term 1757, in a great 
Cauſe between Pierce and the Earl of Faulconberg and Others; 
which was an Iſſue out of Chancery, often tried at Durbam by Spe- 
cial Juries, and now -ordered to be tried at Bar by a Special Jury 
from Yorkſhire. (See the Rule at large, together with the Addition 
of the Conſent-Part, ira, pa. 256, 257.) 


Subſequent to this, was the Cauſe of the Earl of Darlington v. 
George Bowes, Eſq; which was an Iflue out Chancery, and had 
been thrice carried down to be tried at Durham (where there are 


Aſſizes only once a Year) at a great Expence, and every time put 


off by the Defendant, upon Objections on Account of the View. 
Once, nine Viewers appeared: but they were not Six of the firſt 
Twelve. Another Time, only four Viewers appeared at the Aſ- 


ſizes. In 1757, a View was granted, by mutual Conſent, upon 
Terms: But by an Accident (of a Fall from his Horſe) the Judge 
of Aſſize was prevented from trying it. The Defendant Bawes 


moved, in Trinity Term 1758, for a View; but refuſed to renew 


his former Conſent, or to come into any Terms; inſiſting that by 


Law He was intitled to a View, of Courſe. The Plaintiff had 
likewiſe moved for a View; conſenting to the Terms. Both Mo- 
tions were adjourned to the laſt Day of the ſame Trinity Term 1758: 
When the Court, upon all the Circumſtances, rejected the Defen- 
dant's Motion, unleſs he ſhould conſent (within a Week) to the 
Terms propoſed. He would not conſent. The Cauſe came on to 
be tried at Durham, without a View, before Mr. Baron Smythe. It 
happened, many of the Jurors had viewed, upon ſome of the for- 
mer Occaſions, A Verdict was given, for the Plaintiff, to the Sa- 


tisfaction of the Judge. The Defendant moved the Court of Chan- 


cery for a new Trial; becauſe He had been refuſed a View; and 


becauſe it might be fit to have another Trial, before his Inheritance 


was bound. Mr. Baron Smythe certified “ that he was ſatisfied 
with the Verdi”; and alſo, © that a View was totally unneceſ- 
* ſary, there being no Diſpute concerning the Locality Diſcrimi- 


* nation or Limits of the Premiſſes, but merely a Queſtion To 


* Whom certain Lands belonged.” The Court of Chancery thought 
proper to grant another Trial; but approved the denying a View, 


unleſs he renewed his Conſent; and made it Part of the Order for a 
New Trial, © that He /bould conſent to the Terms. It was again 
tried, before Mr. Juſtice Bathurſt: And a Verdict was found for the 


Plaintiff, 


19 
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Plaintiff, to his Satisfaction. The Defendant moved the Court of 
Chancery for a new Trial: Which was refuſed. 


Had not the Court put a Check to granting Views, from Time 
to Time, as of Courſe, a rich Defendant, conſcious that the Merits 
were againſt him, might, from Pique or Humour or Litigiouf. 

| neſs, have kept off the Cauſe as long as he lived, for want of a 
View, upon a Queſtion where a View could not be of the lecaſt 
Utility. „ 3 

The Wiſdom and Fitneſs of what the Court had done to regulate 
Views was ſo fully manifeſted upon the Occaſion of this Cauſe, 
and appeared to be ſo well juſtified by the Authority given them by 
the Act of Parliament and by every Principle of Juſtice and Con- 
venience, that no Party has ever ſince moved for a View, without 

 conſenting-to the Terms: And it is found in Experience, that Views 

At the Time are * now regularly had, and a competent Number of Viewers ap- 

1 peur at the Trial. A View is not asked + now, except in Caſes 

(1765.) Where it may probably be of uſe: And as the Non-Attendance of 

+/.jupra: Viewers can now gratify neither Party, Both concur in wiſhing the 
Duty performed. e 


The Rule that was made in the firſt Inſtance that happened 
after the Expedient was propoſed by the Court, and was re- 
ceived with general Approbation as is above mentioned, was 

drawn up in the following Words. 1 


* 29th Janu- © * Saturday next after 15 Days of St. Hilary in the zoth Year 
ary 1757. of King George the 2d.“ 


e Pierce, Eſq; v. Earl Faulconberg and Others. 


By Conſent of Counſel on both Sides, It is ordered, that there 
« iflue a Writ of Diſtringas Juratores to be directed to the She- 
e riff of the County of Vor; in which ſhall be contained a Clauſe 
« commanding the ſaid Sheriff to have Six or more of the firſt 
« Twelve of the Jurors to be impanelled and returned to try the 
Iſſue between the Parties, at the t lace in Queſtion, before the 
Time of the Trial of the ſaid Iſſue, to wit, upon, &c; And that 
„B. R. on the Part of the Plaintiff, and J. W. on the Part of the 
*« Defendants, ſhall attend on the ſame Day and ſhew the Matters 
in Queſtion to the ſaid Six or more of the firſt Twelve of the 
« faid Jurors; And that the Expences of taking the ſaid View ſhall 
be equally born by both Parties: And no Evidence ſhall be given, 
on either Side, at the Time of taking thereof,” 


£3 AND... 
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* Arp by the like Conſent, It is further ordered, that in caſe 
« xo View ſhall be had; Or if a View ſhall be had by any of the 
te ſaid Jurors, (whether they ſhall happen to be any of the twelve 
4e Jurors who ſhall be FIRST named in the ſaid Writ, or not;) yet 
« the ſaid Trial ſhall proceed; And 0 Obection ſhall be niet; on 
« either Side, either for want of a View, or that a View was not 
« had by any of the twelve Furors firſt named, or for that it was 
« not had by any particular Number of the Jurors named in the 
cee ſid Writ, or for want of a proper Return to the ſaid Writ. 


00 On the Motion of Mr. Norton, of Counſel for the TR 
6 and Mr. Gould, of Counſel for the Defendants.” 


The Cauſe was tried at the Bar, on the 7th of May 1757: And 
a full Jury of Viewers appeared. | 


The above recited Rule was for a View to be had by a Special 
jury; and was made abſolute at once, being conſented to by both 


Parties: But during the Remainder of the ſame Term (of Hilary 


1757, and alto during the three following Terms (of Eafter, Tri- 
ty and Michaelmas 1757, The Court, upon proper Affidavits 


granted like Rules (mutatis mutandis) in Caſes that were to be tried | 
by Common juries; making them only to ſhew Cauſe, not abſolute 


in the firſt Inſtance. The next Term (Hilary 1758, ) They made 
ſome of them, to new Cauſe; Others, abſolute in the firſt Inſtance; 
but none without proper Aﬀidavits. Soon after, vi2. in Trinity 
Term 1758, They made all thefe Rules abſolute in the firſt In- 
ſtance; Some, 


Time, they are become Motions of Courſe, without Affidavit. 


The Form of them is as follows— 
If the Trial is to be by a Special Jury, the Rule runs thus— 


* It is ordered that there iſſue a Writ of Diſtringas Juratores, 
* &c, Sc. —taking thereof:“ [in the Words of the ut Clauſe of 
the above recited Rule between Pierce and Lord Faulconberg and 
Others.] The additional Clauſe is expreſſed in theſe Terms 
The Plaintiff, [or the Defendant, viz. the Party who prays the 
** View”] conſenting that in caſe no View ſhall be had; Or if a View 
8 „ ſhall be had by any of the ſaid Jurors, whether they ſhall happen 


to be any of the zwwelve Jurors who ſhall be % named in the 
* ſaid Writ, or not; Yet the ſaid Trial ſhall proceed; And no Ob- 


* Note—The former Clauſe of this Rule was in the zſual Form of Rules for 


iews, where the Trial was to be by a Special Jury, 


But this latter Clauſe (And by the like Conſent it is further ordered, &c.”) 
Was -now 24 added. 


3 — M * jection 


upon Affidavit; Others, as of Courſe: Since which 


Hilary Term 30 Geo 2 


. — 


— 


e jection hall be made, on either Side, on FOLLY theres or for 
* want of a proper Return to the ſaid Writ. br 


The Rule for a View, where the Cauſe is to be tried by a Com- 
mon Jury could not continue the ſame, /ince the ballotting Act (3G. 
2. c. 25.) as it was before; nor could it be exactly like to that for 
Views by Specral Juries, (by reaſon of the particular Directions 
given by the 14th Section of the balloting Act:) But it uſed to run 
much like it, only mutat!s mutandis. The preſent Form (/ince that 
Act,) is this—* It is ordered that there iſſue à Writ of Di/tringas 
N. B. This e Jyratores, to be directed to the Sheriff of the County of V. in 
” WAS: * which, ſhall be contained a Clauſe commanding the ſaid Sheriff 
require them ** to have Six or ſome greater Number of the * Jurors to be im- 


: 1 4 = « panelled and returned to try the Iſſue between the Parties, + Who 


+ Theſe e fhall be mutually conſented to by the ſaid Parties or their Agents, at 


Words are © the Place in Queſtion, before the Time of the Trial of the ſaid 


taken from the 


oo erg « Iſſue, to wit, upon, Cc; And that R. R. on the Part of the 
Parliament Plaintiff, and T. . on the Part of the Defendant, ſhall attend 
Je. 14. « on the ſame Day, and ſhew the Matters in Queſtion to the ſaid 
1 i, © Six or ſome greater Number of the + ſaid Jurors, who ſhall be 

ote-(®) (T). :;- 
mutually conſented to as aforeſaid; And thit the Expences of 
taking the ſaid View ſhall be equally born by both Parties: And 


no Evidence ſhall be given, on either Side, at the Time of 
taking thereof.“ 


The Additional Clauſe, now added to this Rule, ! is in theſe Word 
ce The Plaintiff, or © The Defendant,” [the Party at whoſe In- 
ſtance the Rule is 1 " rn that in Caſe NO Vie 
$7. ſupra, “ ſhall be had; Or if a View ſhall be had by any of the Jurors, 
Notes * & f. « whether they ſhall happen to be Six & or any particular Number 
&« of the Jurors & who ſhall be ſo mutually conſented” to as aforeſaid; 

ce Yet the ſaid Trial ſhall proceed; and no Objection ſhall be made, 


* on either Side, on Account thereof, or for want of a proper Re 
A turn to the faid Writ.” 


The End of Hilary Term 30 Geo. 2. 1756. 


Faſter Term 
"".20 ee 2. D: R. T7357 


Three Judges preſent, vis. 


Lord Mansfield. 
Mr. Juſt. Deniſon, and 
Mr. Juſt. Foſter. 0 


(Lord Commiſſioner Milmot abſent, in Chancery.) 


Cooper ver/. Marſhall. Friday 20th 
. „„ . 8 Aru 1757. 
HIS Caſe was the ſame Point with a Caſe of Coe v. 
Marſhall, which had been formerly twice argued, (viz. 
on 28th June 1754, and 31ſt January 1755.) Both of 
them ſtood now in the Paper for Argument; The preſent 
Caſe having been never argued at all, and the other having never 
been argued either before Lord Mansfield or Mr, Juſtice Wilmot, 


This Caſe of Cooper v. Marſhall ſtood firſt in the Paper, and 
came on firſt, It was an Action of Treſpaſs for breaking entering 
and digging up the Plaintiff's Cloſe, and filling up and ſpoiling the 
Coney-burrows there Sc. And there was a 2d Count for doing the 
like in the Plaintiff's Free Warren. 


Several Pleas were pleaded, by Leave of the Court. 


Plea—As to the 1ſt Count was a Juſtification under a Right of 
Common in 20 Acres Sc. And that the Coney-Barrows were wrong- 
fully unlawfully and injuriouſly newly-erected and kept up there: 
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Faſter Term zo Geo. 2. 


By reaſon a the nic Common was Sk and ſpoiled, 
So that the Defendant could not enjoy ſufficient Common in the faid 


20 Acres as of Right he ought. And therefore He juſtifies the 


breaking entering and digging up the Plaintiff's Cloſe, and filling 
up and ſpoiling the Coney-Burrows, as it was lawful far Him to 4 


in order to abate the ſaid Nuſance. 


There was alſo a ſecond Juſtification, much to the ſame Effec. 


| To the 2d Count—Were Two Juſtifications not much differen : 
from the former. 


The Plaintiff demurs to theſe Pleas : And the Defendant joins 


in the Demurrer. 


Mr. ate pro Quer. — The Juſtification ariſes merely fork the 


Plaintiff's having ſarcharged the Common: And the Wording of 


the Plea cannot alter the Matter and Subſtance of it. So that the 


Defendant's calling it a NusAnNCE will not wake it ſo: But it really 


is a mere Surcharge of Common, Therefore the Word “ Nusancz” 


18 here miſapplied. 


And He cited Cro. Fac. 446. The Caſe of Fowler v. Sanders : 
Where the Preſcription was treated as a Freſeription to make a Nu- 
ſance, . not ſo expreſſed in Terms, 


But it is not an illegal Act, for the Lord to place Conies upon his 
own Land; though the Land be liable to Right of Common. They 


are Beaſts of Warren, and profitable to the Lord : And the Commo- 
ner cannot chaſe and kill them. 


Nane Lib. 4 221. males a Difference baton a Nocumen- 


tum juftum, and a Nocumentum New. 


Fleta, Lib. 4. c. 26. de Nacument Servitutibus injurigſis, makes 
the like Diſtinction ; © Nocumentorum aliud, injurioſum e- damp- 
— noſum ; et aliud, "dampnofum et 71072 injurloſum, 25 


Theſe Authorities ſhew that the Injury ariſes only from the Er- 
offs. 


And the 8 has 0 fb Remedy, as the Defendant here. 
relies on. 


The TT therefore is © Whether the Commoner has a Right 


to pre UP the Lord's Soil; in Order to kern his Right of Com- 


* mon.” 
4 


The 


is. At a n 1 


_—__ 


— 32 


. —— OT - 


The Lord cannot indeed 7oftally deſtroy the Commoner's qualified 
Intereſt, contrary to his own Grant. Yet the Lord has Rights com- 
patible with the Commoner's Right : And theſe are legal in their 
gun Nature; though they may become injurious, by Exceſs, 
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But this Juſtification puts the latter Caſe upon the ſame Foot with 
the former: Whereas the Commoner's Remedy is, really, adequate 
only to the Injury done to Him. Now a Surcharge of Common is 
of the latter kind of Injury: And yet He here claims a Right 70 dig 
1p the Soil and deſtroy the Conies. So that the Remedy claimed by 
the Juſtification EXCEEDs the Injury done. And indeed it would go 
further than a Judgment upon a Writ of Admeaſurement would 
carry it: for which, He referred to Filab. Nat. Brev. 295. [276] 
and Weſtm. 2. c. 8. [13 E. I.] There, the Tenant who is guilty 
of a ſecond Surcharge ſhall only pay Damages, and forfeit the Over- 
charge to the King: Whereas what is here claimed, is a total Con- 
fiſcation of the Lord's Property, for his firſt Injury done to the Com- 


moner. 


Authorities in Point, or nearly ſo, © that the Commoner cannot 

do this,” are Godbolf 122. Coney's Caſe, H. 29 Elis. which is 

full in Point : And the Principal Reſolution is confirmed by 4 Leon. 

7. Ould and Conye's Cafe 8. C: In which Caſe it was adjudged 

That the Commoner cannot kill or deſtroy the Conies which de- 

ſtroy his Common :”” But it appears by Godbolr, that © He may 

* have other Remedy. And per Suit Juſtice, he may have an 
Action of the Caſe or Aſſize, againſt the Lord, for putting in 
© the Conies, if he has not ſufficient Common left.“ Indeed it is 

ſaid in 1 Leon. 7. That He hath of any other Remedy.” But 

Fleta, Lib. 4. c. 23. de admenſur. Paſture, pa. 202, 263. juſtifies 

Mr. Juſt. Suit's Opinion, © that He bas Remedy; viz, either 
Admenſuration, or Aſſize of Novel Difleiſin. 


A Commoner cannot even di/train the Lord's Beaſts which ſur- 
charge a Common. For which Pofition he cited Godbolt, ut ſupra, 
Pa. 124. as an Authority. [V. what is there ſaid per Godfrey, ar- 

guendo; but not any part of the Reſolution of the Caſe.] Much 
leſs, then, can he deſtroy them. EY 


Cy. Bliz. 896. P. 43 Eliz. The Caſe of Bellew v. Langdon the 
ſame Point, and adjudged accordingly ; © that the Keeping of Co- 
** nies by the Owner of the Soil is lawful ; And the Killing them, 
** unlawful.” And Owen 114. S. C. there called the Caſe of Pellin 
v. Langden, S. P. accordingly : Which adds, that the Owner of the 
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Faſter Term z 30 Geo. 24 


Soil may make a Fiſh-pond upon the Common and that the Con. 
moner could not deſtroy it. e .I cr 


Zelv. * Hoddeſdon Mil. v. Grefil, M. 5 ac. B. R; 454 61 
Fac. 195. P. 5 Fac. S. C. there called Hadęſden v. Griſſel; It was 
2 by T hat the Commoner cannot ill nor chaſe the: Lord's 


*© Beaſts off of the Common; But his Remedy is by Aline, or 
© Action on the Caſe.” 


Agreeably to this Reſolution—In a Caſe in Cro. Tac. 229. M 7 
Tac. 1. there called Sir Jerom Horſey v. Hagberton, a Plea very like 
the preſent, was over- ruled without Defence. The Caſe really was 
between Sir Jerome Horſey and Mead and Havor and his Wife, The 
Juſtification was, “ of levelling the Coney-burrows, and laying them 
< ſinooth and even with the Ground: And the Reaſon piven for 
doing it, was, © that uti non potuit his Common, pronut debuit.” 


Adijudged, without Argument, © that the Commoner could not do 
„ 


After this, the Commoners tried their Chance again, by altering 


their Manner of Pleading, This was in the Caſe in 2 Bu fir. 1160. 
Ca ill v. Pack and Baker, Tr. 11 Jac. 


Here, the Coney-burrows were treated, by the Juſtification, as 
Holes made upon the Common, by the Plaintiff, into which the 
Commoners Sheep fell, and that the Sheep of the Commoners often 
fell into thoſe Holes, and were thereby 4%: And therefore they 
quſtify the chli ing the W and d ding and 1 up the Dur- 


1 OWS. 


5 And nomads to this Caſe, the Pleading i in the preſent Caſe is, 
5 That the Plaintiff erected Coney-burrows, Sc.. 


= In that Caſe, all the Caſes and Arguments were urged: And yet 

if it was adjudged againſt the Defendant ; who had juſtified the (Ha- 

1 ing the Conies, and digging d down the Burrows and filing up the 

| Holes. 

Since which Time, the Grand Point has never come in Queſtion. 
Mr. Aſton pro Def. 


. In the firſt Place, it does not appear that the Defendant did KILL | 
1 any of the Conies : though Mr. Moreton would ſuppoſe that to be 
N in his is digging and — "Pp. the Burrows. | 


The 
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Commoner cannot A/, or chaſe his Cattle. 
0. ent RN | x $4.4. Cf 


But it does not follow that where Neceſſity obliges the Commoriar 
to abate a NUSANCE, he may not do it. N 


And Surcharging a Common with Rabbets in a great Degree, is 
a private NusAxcx. 


1 Hawk, Pl. Cor. 197. c. 75. treats of Common Nuſances, and 
how they may be removed. And He ſays © that any One prejudiced 


« by a private Nuſance may deſtroy it.” Pa. 199. F 12. is expreſs, 


2 Rol. Abr. Tit. Indiftment, Letter Q. Nufance, Pl. 7, 8. A Pre- x 


ſentment of a Surcharge of Common is not good : Becauſe it concerns 
a private Intereſt. The ſame, of an Incloſure of Common, in Nu- 
ſance of the Commoners. 55 


Bracton, Lib. 4. c. 21. Pa. 221. ſhews that though the Act 
was legal at firſt, the Exceſs makes it a Nuſance. 


But here the 2d Plea is © That the Lord has erected ſo many 
Coney-burrows that the Commoner had not ſufficient Common 
« left.” And this Fact is admitted by the Demurrer Therefore 
the Lord has broken through the Bound of Right between the Lord 
and the Commoner. 5 


The Lord cannot incloſe or build upon the Common. 


And there are no Degrees of Inſufficiency: The only Queſtion 
is“ Whether there be or be not ſufficient Common left:“ As in the 
Caſe in 2 Mod. 7. Smith v. Fxverel. 


And the Commoner may in ſuch Caſe abate the Nuſance. 2 If. 

88. is in Point. 15 H. 7. 10. 6. is alſo in Point. He may ALso, 
indeed, if he chooſes it, bring an Action of Treſpaſs or Aſſiſe. 
But he may abate them, without Suit. Hale's Analyſis 110. [V. 
pa. 125. 42.) Robert Mary's Caſe, 9 Co. 112. B. affords the Rea- 
ſon: Viz. the preventing Multiplicity of Suits. „ 


Soil, 

| The Lord could approve before the Statute of Merton, 1 No. 
Rep. The Caſe of Sir S. Procter v. Sir J. Mallorie; per Coke Ker 
EY 5 agree 


(10.4 art bt + 41G! ON ene (2.4) LILICIES 1 6-99 EE Fett no | 
The Lord may feed or depaſture the Common, I agree: And the 


| As to the Doctrine of the Commoner's not meddling with the 
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Eaſter I erm 30 Geo. 3 


agreed to by the Lord Chancellor. Fitzh. Title Approvement, 


(there cited.) 


And this appears too by the Writ of Quod permittat. Bratton, 
Lib. 4. pa. 227. b. (the Writ there) ſhews that the Commoner 


might pull down Pales &c. 2 Inſt. 88. ad idem. 


This is like all other Caſes: of Nuſance : A Perſon may abate a 


Nuſance to his Fee — upon the Land of another. 9 E. * 


35. a. is ſo. 


As to Mr. Moreton's Caſes— There is no material Difference be- 
tween deſtroying a Hedge, and deſtroying a Coney-burrow, Now 
2 Mod. 65, The Caſe of Cæſar v. Maſon is in Point, © That the 
** Commoner may proſtrate and abate a Hedge: And 7 that is 


meddling wRl the Soil. 


And there may be Caſes where the Commoner may chaſe off the 


Lord's Beaſts : As ſuppoſe they are infected. 


As to Cony's Caſe, it was very different from the preſent : For 
there the Killing and carrying away was juſtified: Whereas We do 


not juſtify Killing, chaſing, or taking Os 


So, the Caſe of Bellew v. Langden was Killing. T here was no 
| -Protence of any Surcharge of Common, It is a Juſtification of 

Killing the Conies as being Damage-feaſant : And it's only adjudged 
there * that the Killing them was unlawful.” : 


80 Yelo. 104. was haſh ing and killing. 


And in thoſe Caſes, there might be ſufficient Cain left, for 
. aught that appears to the contrary, in any One of idem. 


Sir Jerome Horſey 8 Cale is not like this. That! is for b 4 


Warren : And the Coney-Burrows there are not ſaid to be new!y 


erected. And it was done 70 prevent the Coney-Burrows increaſing, 


* as to be a N Not averring * That they were then a Nu- 


I ſance. by 
Whereas here it is averred to be a Nuſance, and a new Erection. 


As to the Caſe of Caryl v. Pack and Baker —' Tis for entring the 


Plaintiff s Free Warren, and digging the Land. And there, in the 
Juſtification, it is alledged to be done for the BETTER Preſervation 
of the Common. And the free Warren is admitted: And —_ 
fore he could not juſtify the killing Sc. * 


8 A — A =_ 
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As to a PondlIf it was ſo large as not to leave ſufficient Com- 


mon, it would be a Nuſance, and might be abated. 


Lutw. 101. The Caſe of Haſſard v. Cantrell (which was men- 


tioned on a former Argument) was only © that the Commoner 


« could not enjoy his Common in ſo beneficial and ample a Man- 
« ner as before.” But it does not ſay, as here, that there was 
« wt ſufficient Common left:“ Which is going a great deal further 
than that Caſe does. | 


Mr. Morton in Reply— 


Mr. Aſton agrees that the Act of the Lord is legal. Therefore 
it is not like Acts which are againſt his own Grant; or Caſes 
which become manifeſia Diſſeiſina. 


©« T/}erins Nocumentum” imports A preſent Nuſance— 
Lorp MANSFIELD ſtopped Mr. Morton in his Reply. 


© Whether it be or be not hurtful;”” or © how far it may be 
© ſo;” is not the Queſtion: The Queſtion turns upon the Rx- 
MEDY ; © Whether it is Abatable; Whether the Commoner can 
* do Himself Juſtice.” : | 


It may be Prejudicial to the Commoner, yet not Tnjurious: It 
may be both Prejuatcial and Injurious, yet not Abatable. 


The Lord, by his Grant of Common, gives every Thing incident 
to the Enjoyment of it, (as Ingreſs, Egreſs, &c;) And thereby ar- 
thortzes the Commoner to remove every Obſtruction to his Cattles 
Grazing the Graſs which grows upon ſuch a Spot of Ground: Be- 
cauſe every ſuch Obſtruction is directly contrary to the Terms of 


the Grant. A Hedge, a Gate, or a Wall, to keep the Commoner's | 


Cattle out, is inconſiſtent with a Grant which gives them a Right 
to come in. 


But the Lord ſtill remains Owner of the Soil; and is not debarred 
from exerciſing any Act of Ownerſhip. 


The Commoner has no Right to meddle with the So1L. 
The true Diſtinction is taken in the Caſe of Maſen v. Cæſar in 


2 Mod. 66: Where the Court was of Opinion © that the Defen- 
* dant, a Commoner, might abate the Hedges; For thereby He 


did not meddle with the S01L, but only pulled down the Erection.” 
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The Hedge ſtopped the Commoner from entering, and putting 

in his Beaſts, The Grant gave Him Leave to enter, and put 4 

his Beaſts: Therefore it virtually authorized Him to remove any Oh. 
| ſtruction directly repugnant to that Liberty. 


But in the preſent Caſe, the Lord has done nothing contrary to 
the Grant: He has not obſtructed the Commoner from entering and 
putting in his Cattle. Es 


The Lord has a Right to put Conies upon the Common: As ap- 
pears from the Caſe of Carrill v. Pack and Baker, in 2 Bulli. 
115, 116. | | 


The Conies themſelves naturally make the Burrows, So that 
they are incident to the Right of putting on the Conies. 


If the Lord ſurcharges, the Commoner is z7jured in his Right 
of Common, it is true: But what is the Commoner's Remedy? Nor, 
to abate: Not to be his own Judge, in a complicated Queſtion, 
which may admit of Nicety to determine. 5 


There is a certain Line to be drawn: The Lord has a Right % 
far; but no further. Vet the Commoner cannot deſtroy or drive 
off the Conies: Nor, conſequently can he deſtroy the BuRkows; 
which is, in Effect, deſtroying the Contes. 


This is founded upon Reaſon, and upon many Authorities. 


Sir Jerome Horſey's Caſe. [V. ante, 262.) 2 Bulſtr. 115, 116. 
The Caſe of Carrill v. Pack and Baker [V. ante, 202.] 


And it's being a Free Warren makes no Difference. 


So that the Queſtion is not, © Whether this be an Tzjury”: but, 
* Whether it is ABATABLE.” e 


1 think it fo clear a Caſe, that I have no Difficulty at all about it. 


Mr. Juſt. Deniſon declared the fame Thing: And He ſaid He 

ſaw no Difference between this Caſe, and the Caſes cited ; but 
merely in the Expreſſion, viz. that in this Caſe it is treated as a Nu- 
ſance; which is not the Expreſſion, in them. But this Form 
Expreſſion makes no Difference. 5 


Upon this Record, it muſt be taken, © that the Plaintiff was 
* Owner of the Soil, and had à Free Warren; and that there is 20 


3 | — $f ſufficient 
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4 ſufficient Cammon left, (by the Increaſe of the Conies) for the uſe 
« of the Commoner.” | 


The Queſtion then is, Whether the Commoner ſhall be in- 
« truſted to deſtroy the EsTATE of the Lord, in order to preſerve 
« his own ſmall Right of Common.“ 


1 Rol. Abr. 405. pl. 2. gives the Reaſon why the Commoner can- 
not * kill the Conies, but ought to bring his Aſſize or Action 3 Yer Rl 
viz. © becauſe he cannot be his own Judge.”  fays, © Dubi- 
a 75 5 Tar” 
So here, this Juſtification would make him a Judge in his own 
Cauſe. No: Let him take his proper Remedy. 


This is plain Reaſon; even if it was not ſupported by Authori- 
ties: But the Caſes are alſo ſtrong, to prove it. 


The only Point of this Caſe turns upon theſe Pleadings caLLING 
it a Nufſance. os 


But this will 15 MAKE it a Nuſance abatable by the Defendant 
Himſelf; nor can it alter the Law. 


In Sir Jerome Horſey's Caſe, Cro. Fac. 229. It was adjudged 
* that the Commoner has no other Intereſt than to take the Com- 2 
mon, by feeding his Cattle there: And may not deſtroy the Co- 
« nies nor Coney-burrows,” „„ 


A Coney-burrow is not, of it's own Nature, a Nuſance: On the 
contrary, it is eſſential to a free Warren. 


Therefore the Nuſance depends upon the Number of them: And 
You can, at the utmoſt, only abate ſo much of the Thing as zs a 
Nuſance. You can not deſtroy the Whole, (which is the Right here 
claimed;) but only ſo much of the Thing as mates it a Nuſance. 


In 1 Sir J. S. 688. In the Caſe of Rex v. Papinneau, Lord Ch. 
Juſt, Raymond expreſsly declares ſo. Suppoſe a Man builds his 
Houſe up ſo high, as to be a Nuſance to his Neighbour, by ob- 
ſtructing his Lights or in any other Reſpect ariſing from it's Exceſs; 
You can't deſtroy the whole Houſe; but only ſo much of it as by its 
Exceſs above what is allowable, conſtitutes the Nuſance. 


Mr. Juſt. Foſter was of the ſame Opinion. 
This Juſtification is clearly bad. It is founded on a Claim of 


Right which cannot be maintained. , 
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It is admitted “ that a Commoner can not, in this Caſe, deſtroy 
the Conzes.” Conſequently, He cannot deſtroy the Burrows : For 
the Effect is deſtroying the Conies. 


If the Lord has excceded the Bounds of his Right, the Law is 
to determine the Q utum of ſuch Exceſs; and to the Law the Com- 
moner mult reſort for his Remedy, if He is aggrieved, 


Per Cur. unanimouſly 
JupGMENT for the PLAINTI1PF, 


See the next Caſe—The ſame Point, 


Cope v. Marſhall. 
H. 27 G. 2, Rot lo. 145. 


# 'HIS being the ſame Point with the laſt preceding Caſe of 
1 Cooper v. Marſhall, VVV 9 
1 Tur Count without argument at this Time, (but this very Caſe 

V. ante 259. had been argued twice before, * though not before Lord Mansfield 

155 and Mr, Juſt, Wilmot,) gave the like Judgment as laſt above, v2. 


JopGMrnT for the PLAinTIFF. 


Hope, ex dimiſſ. Brown ct Ux. v. Taylor. 


IF HIS came on, upon a Caſe ſtated, upon the Trial of an 
1. Ejectment. „ L | 


'The Caſe ſtated was this— 


Robert Fohnſon, ſeiſed in Fee (inter alia) of a Copybold of Inhe- 
Titance, and having firſt ſurrendered to the Uſe of his Will, deviſed 
10 o Wedgeborough, his Siſter's eldeſt Son, his Houſe in the Brook 

with the Out-buildings; and 3o/. to be paid within Twelve Months 
after his Deceaſe; To his Nephew Robert Taylor, 5o/. to be paid 
„in Twelve Months after his Deceaſe; To his Nephews Charles 
Robert Taylor and William Taylor, his Siſters three Sons, 29 
fc. oft Arable and Meadow Land bought of B; not to be parted 

but io part the Rent equally between them; then, to WILLIAM 
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TAYLOR, his Siſter's Son, the Houſe in queſtion, by the Deferip- 
tion of © his Houſe on the Green; with the Ground and Out- 
« honſes thereto belongi 2 And gives him alſo 10 /; And to his 
Brother-in-Law Charles Taylor 5 1: And He direQs the ſaid Lega- 
cies to be paid within 12 Months after his Deceaſe ; And declares 
his Will and Meaning to be © That f, either of the Perſons be- 
« fore named die without Iſſue lawfully begotten, then the ſaid 
4 LEGACY ſhall be divided equally between them that are left alive.” 


Note—lIt was ſtated that the Teſtator had fve Houſes in all: 
And that the Will begun with this Expreſſion, As to ALI 
« my worldly Eftate &c.” And it concludes thus,“ And all 
« the RSTH of my Houſes, Goods, Lands, and Cattle, I give 


« to my Kinſwoman Elizabeth Wedgeborough ; and make 


0 Her my ſole Executrix.“ 
The Teſtator died ſeiſed of the ſaid five Houſes and Lands. 


William T, aylor entered, and was admitted, and enjoyed till the 


13th of June 17553 when He died, leaving the Detendant William 


ard his only Son and Heir at Law, 


The Wife of Brown, the Leſſor of the Plaintiff, is Heir at Law 
to the Teſtator ; And, as ſuch, brought this Ejectment, againſt the 
Defendant William 7. aylor the Son, who claims as Tenant in Tail. 


In this Caſe, chere are made 


TwWo Poixrs, which are (in Subſtance] 


1ſt, What Eftate William T aylor, the Deviſee, took by the Will 


dig. Whether an Eſtate Tail, or for Life only. 
_ edly, If only a an Eſtate for Life, then Whether the Reſiduary 
Clauſe did not carry the Reverſion in Fee, to the Ręſiduar * : 
(la which Caſe, the Heir at Law could have No Claim, 

Mr. Clayton for the Leſſor of the Plaintiff the Heir at Law. 


Io the iſt Queſtion, He argued that William Taper the Defen- 
FI $ Father, took only an Eſtate for Lie; not an Eſtate Tail. 


The Deviſe is only to William T dur Hinfelf ; without any fur- 


ther Limitation whatſoever. 


The ſubſequent Words are, © that if either of &c. ſhall die 
without Iflue, then the ſaid LEGACIES to be divided amongſt 


* the Survivors.” 
SM Now 


9 
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Now the Word“ LxGACIES“ will be ſatisfied by the Money-Le- 
gacies: And there were Four Money-Legacies before given. There- 
fore this Clauſe ſhall not be extended to the Deviſe of real Eſtate, 
For an Heir at Law ſhall not be diſinherited, by doubtful Words, 
or by Implication, | 


2d Queſtion, Upon the Refiduary Clauſe,— 


The Reſiduary Clauſe does not carry the Reverſſon in Fee of theſe 
Premiſſes in queſtion, to Elixabetb Wedgeborough. 


There were 0THER Lands beſides theſe, for the Words to ope- 
rate upon: And theſe Words here are, © all the Reſ of my Houſes , 
„ Lands Sc.“ 1 5 


3 Peere Wms. 56. The Caſe of Cheſter v. Cheſter was a Caſe, 
(and many other Caſes might be mentioned,) where there were no 
other Lands for the Words to operate upon, 


But here He had Five Houſes; And only 3 were deviſed : So 
that“ RG means his oer Houſes, | N 1 


But (What goes to both Points —) 


This was Crpybold; And he had likewiſe Freehold Lands, diſtinct 
from the Copyhold : And therefore the Copyhold not being parti- 
cularly named, the Words of the Deviſe ſhall only extend to the 
Freehold. Which is fully proved by two Reſolutions in Caſes in 

Equity abridged, pa. 124. pl. 13. G pl. 14. 


Mr. Nares pro Defend'. 
| He made the ſame two Points, with Mr. Clayton. 
1ſt. The Teſtator had no Child, but ſeveral Nephews; vis. 
F. V, his Siſter's Son by a former Huſband, and 3 Nephews 7h- 


lors, her Sons by a latter Huſband : And He gives Houſes and Le- 
gacies amongſt them, in different Proportions. 


The Word © Lecacy” relates, and the Teſtator intended it to 
relate, to the Houſes, as well as to the Money-Legacies. He could 
never intend to give ſuch a Trifle as the Intereſt of 5 l. to his Bro- 
ther-in-Law, for his Life only. And it may be obſerved, that if 
this Charles Taylor, the Teſtator's Brother-in-Law, (one of the 
Legatees above named) ſhould happen to die without Tſue, the other 
3 Legatees (his 3 Sons) muſt conſequently be dead too : And then 


there would be 0 Body left alive, to divide it amongſt. And 


— 
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And if the Word * LEOGAC x“ relates to the real Eſtate, it is a 
clear Eſtate Tail in William Taylor. (Which Poſition Mr. Clayton 
agreed to.) a 


ꝛ2d Queſtion— The Will begins, © As to all my worldly Eſtate,” 
Therefore He meant to paſs every thing by this his Will, 


The Caſes of 1bbetſon v. Beckwith, | Forreſter 157. ] M. 1735, in 


Canc. and of Tanner v. Wiſe, in 3 Peere Wms, 295. both of them 


prove this. 


1 Lev. 212. The Caſe of Cooke v. C-rrard is expreſly in "TCR 
© That the Word Land” in a Deviic meant not only the Thing 
itſelf ; but the © Intere/t of the Thing.“ OE 


As to Caſes in Equity abridged 124, there was no Surrender of 


the Copyhold Eſtate : But it is here ſtated “ that the Teſtator had 
e ſurrendered the Copyhold Eſtate, to the Uſe of his Will.” 
Which renders his Intention clear, 70 drſpoſe of it. : 


However, this Reaſoning only reaches the 2d Queſtion : For 
the firſt Deviſe is expreſs. 


And the Defendant is Son and Heir to William Taylor. 


Therefore He prayed Judgment of Nonſuit againſt the Plaintiff, 


Mr. Clayton in Reply— 


N the Money-Legacies are to be paid within a Year. There- 
fore the Event muſt happen Terchin that Year: Or elſe the eventual 
Deviſe could not take Effect. TY 


The Word © Ref” clearly excludes what He had before deviſed. 


0 Lond MansFiELD — Mr. Clayton admits that if the Word 


* Lecacry” is applicable to Lands, W. J. has an Eſtate Tail. 
This is plainly a Will of the Man's own drawing. 
He profeſſes to diſpoſe of his whole Eſtate, He means to make 


One of his Relations his General Heir: The other Objects of his 
Bounty are 4 Nephews. And He gives them Land; And alſo 


gives ſome pecuniary Legacies, to be paid within 12 Months after 
his Death : (Which indeed the Lau would have implied.) 


2 | 1 Then 
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And if either of theſe Perſons before named ſhall die with 
Tjue lawfully begotten, then he gives the faid LEGacy” to thoſe 
that ſhall be left alive, to be equally divided between them. 
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The Explanation of this Word. © LEGACY muſt be governed by 
the Intention of the Teſtator : And to this Purpoſe, ſome Streſs may 
be laid upon this Introduction of the profeſſed Diſpoſition of Al] his 
wordly Eſtate. A different Conſtruction has been ſometimes put 
upon the very ſame Words, as applied to Money and Lands; in 
order to fupport the Intent of the Teftator : As in the Caſe of Forth 

v. Chapman, by Ld. Macclesfield. 


It is moſt agreeable to the Intention of the Teſtator in this Caſe, to 
conſtrue this Word © Legacy” to extend to Lands. 


It would not be a legal Limitation, if confined to Money. 


The Legacies may happen to be ſpent, ſoon after the Twelve- 
month is expired. Z ͤ;ũ;öN? kk 


And it could never be intended that ſo ſmall a Sum as the 5 I. 
ſhould be put out to Intereſt, and kept liable to this Limitation, 


If the Brother-in-Law died without Iſſue, there would be Ne One 
Ieft to divide the Legacies. . 


| Common People do not make ſuch Diſtinction between Money and 
Land, as Perſons converſant in Law Matters do. 


The Teſtator meant this Clauſe as a Reſtraint upon his former 
Bequeſt ; and meant that the Iſſue ſhould have it. 


The Word * Legacies” does extend to Lands, as well as to Mo- 
nies. Common Perſons would not think of uſing the Word © De- 
die : (Which is the more uſual /ega/ technical Term.) 


Therefore upon the 1ſt Queſtion I think it is an Eſtate Tail. 


But his Lordſhip did not chooſe (it not being at all neceſſary) to 
declare any Opinion upon the 2d Queſtion : becauſe a third Perſon 
not now before the Court, might be affected by it. 


Mr. Juſt. Deniſon concurred—He thought the Word © LEOGA- 
ers“ extended to real Eſtate; And conſequently that it was an 
Eſtate Tail. e 1 

| r. 


—— Ah. 


"Eaſter Term 30 Geo. 2. 


1 4 4 


3 


Mr. Juſt. "Foſter alſo held Fhat the Teſtator intended the Land to 
go over; and that it was an Eſtate Tail. 


If the Word *'Lecacy” was confined to pecumary Legacies, 


the Deviſe over could not have taken Effect; being after a dying 


without Iflue ; [V. Ante P. 272. Lord Mansfield accordingly. ] 


Beſides, Charles Taylor who was One of the Perſons before named, 
has n0 pecumary Legacy given him, ſo that i it muſt mean Land; as 
to HIM. 


And theſe a are ſmall Legacies, (one of them only of 5 l.) And 
zyable within a Twelvemonth. Therefore the Teſtator cannot be 


ſuppoſed to apply this Limitation to hem; but to the LanD which | 


Is had deviſed by his Will. 


Per Cur. Ania 
JupGMenT for the DEFENDANT 
(viz. of NonsviT of the PLAIN TIFF.) 


Denn ver. Lord Cadogan et al'. Saturday zoth 


"HIS Day having been aac for a Tria! at Bar, i in 1 this 
Cauſe, ONLY 9 of the Jury fears... : 


ir Richard Lleyd pro Quer prayed a Decem 7 ales. 


By the Courſe of the Court, this Trial could not have come on. 


again, fill Michaelmas Term; (the immediately next Term being an 
Tfurable Term, wherein there are 70 Trials at Bar.) 


But the Court obſerving the great Expence and Delay which 


would by this Method of Proceeding be occaſioned to the Parties, 


alked © Whether there were Gentlemen of the County enow in 


77 Tawn, to make a Complete Jury.” 


And TORE told te that there were; Apt the FS of the 


oy who nov attended, expreſſing a Deſire © not to be kept in 


+ Town.” ip 


The Couxr ordered the Return of the Decem Tales to be on the 


Monday following ; (though there bad never before been an Inſtance 


of it.) 


4A And 


April 1757. 
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And by ſo doing, they ſaved vaſt Expence, as ; well as ſome Delay 


to the Parties concerned, 


For now, on Monday 2d May 17 57, a full Jury appeared: And 


the Trial proceeded. 


The Cauſe itſelf had no Difficulty in it; And was ſoon over. 


For the Leſſors of the Plaintiff claimed as Heirs at Law of George 
Smith Eſq; who died in 1607: And they drew down their De- 
ſcent through two Siſters, who had married Carlos and Underwood. 
One of their other Anceſtors, as they pretended, was Francis Smith, 


third Brother of the firſt Lord Carrington, (Charles Smith, alias 


Carrington :) But they could not by any Means make this out. 


Their Claim was as Heirs at Law, under a Family Settlement of 


the Lord Carrington, in 1687. But they could not ſhew the leaſt 
Probability that Francis the third Brother of the Lord Carrington 
(whoſe Eſtate was prior to the Plaintiff's Claim) was dead without 


Ne. 


e the PLammivy was Noxsur TED. 
The Cour, on the Application of the Gentlemen of the Jury, 


took off the Fines (of 20/. a-piece) which had been let, on 
N laſt, upon the Defaulters, 


1 verſ. Colclough. 
Trin. 29, 30 G. 2. Rot bo 962. | 
{Lord Commiſſioner Wilmot abſent, in Chancery.) 


N an Action of Treſpaſs for an Aſſault Battery end falſe Impriſon- 
ment an AWARD (made pending the Action) being pleaded to 


this Action, and a Tender of the Sum awarded; THe Plaintiff de- 


murred. 


The Award (which was made upon a Submiflion of all Diſputes, 
Sc.) was in theſe Words—* Whereas there has been a Suit at Law 
„between the Parties, that has run to a great Expence on both 
« Sides; And it being left to me to make an End of it; I determine 
That they ſhall Each of them pay their own Charges at Law; 
And that the Defendant pay the Plaintiff five Shillings, for his ma- 
© king the firſt Breach in the Law.“. — V 
r. 
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Mr. Anguiſh pro Quer object to the Award, as being 

1ſt, Uncertain ; 

2dly. Nor final. 

Firſt—lt is uncertain. The Submiſſion is of ſeveral Matters : 
And the Award does not at all ſhew, which of them it means to 


determine. 1 Ro. Abr. 242. Letter B. pl. 1. 252. Pl. 10. 


And an Averment without a Fact to ſupport it is of no Avail. 


1 Ld. Raym. 246. in the Caſe of Bacon v. Dubarry, the 4th Reſo- 


lution 1s exprelly {o. 


This is an Action of Treſpaſs. The Submiſſion is of al! Treſ- 
paſſes: And the Award does not diſtinguiſh chat Treſpaſſes it de- 
termines. 1 Ro. Abr. 251, Letter I. pl. 1. and pl. 3. and the Caſe 


of Maw v. Samuell in Popham 134. and 2 Ro. Rep. 1. the Caſe of 
Bacon v. Dubarry (before cited.) The 3d Reſolution ſays That the 


"0 Award was void for the Uncertainty, without Releaſes. ” 


Now here are no Releaſes. Each i is to pay their own Char es. 
And the Defendant is awarded to pay to the Plaintiff 5 5. for his (the 
Defendant's) having been guilty of the firſt Breach of the Law. 

The Injury complained of was Aſſault Battery and falſe Impri- 
ſonment. And here is no Satisfaction awarded for the Iury. IIA. 
Raym. 247. The Caſe of Freeman v. Bernard. 


Second Point — Tis not final : Which it _ to be. 


An Award muſt be final. But this Award was enade pending 


the Action : And it does not put any End to it, at all. 


"Under this Head: He cited 1 W. tbe; 2 52. Pl. 16, 17. [But 


One of theſe is marked by the Abridger, ** Dubitatur :'' The 
other, © Contra 15 H. 7. 22,”] Alſo 2 Strange 1024. The Caſe of 
- Tipping v. Smith: Where the Award was held ill; being uncer- 

tain, and not final. And Cro. Elix. go4. The Caſe of Colſton v. 


Harris: Where the Award was holden void; becauſe Nothing was 


awarded to the Defendant, nor to be free from Suits : So no > Advan- 
tage to Him, 


Mr. Caldecot contra fro Def. 


This Award is pleaded by Conſent of the Plaintiff, and by Leave 
of the Court. And though —ʃ as being made pending the 


Action, 
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Action, vz. between the Action brought and the Plea pleaded; 


yet the Court will determine upon the mere Validity of; it. 


Iſt. It does appear upon what particular Suit, the FP was. 


The Generality of the Submiſſion is not inconſiſtent with the Par. 


ticularity of the Award. 8 Rep. 98. b. Baſpole's Caſe. [2d Reſo- 


lution. ] 


This ſhall be taken to be the he Matter depending between the 


Parties: And no other Suit than this appears to have been depen- 


ding, between the Parties. 


The Caſe of Bacon v. Dubarry, in 1 1 19. Raym. 246. is not As 


or ſimilar to the preſent Caſe. 


After Payment made « or tendered, the Action of Tre is d- 
charged. 


Hob. 49. The Caſe of Nicholls v. Grunnion is expreſly ſo. [The 


Words are—** For a Satisfaction implies a Diſcharge." 5 


"The preſent Award (which was 1 by a Cobler) recites that 
there was ſuch a Suit; And that it being left to Him to make an 
End of the ſaid Suit, He determined as follows, viz. © That the 
e faid J. H. and J. C. ſhould each of them pay their own Cefls and 


Charges at La; And that the faid J. C. auld pay the ſaid J. S. 


« 5 Shillings for lu making the firſt Breach in the Law.” 
And this. may be pleaded in Bar, in another Action. 


The Arbigrator certainly 3 to make an End of this Suit 


depending between the Parties; and — 5 5 adequate to tle 
bury. . 


Mr. Anguiſh in Reply-—Norwidkfuading the Conſent * « to plead 


this Award in Bar,” Yet all Objections to the Award itſelf are 
ſt ill open. 


This is 10 ſhewn to be the only Matter between them: And non 
conſtat that the Award was made concerning this particular Action. 


I agree that Payment diſcharges the Treſpaſs. But then it ought 


to appear that the Payment was in Satisfaction of the SAME Treſpaſs 
Which does not appear in this Caſe, 


4 — 2 3 LORD. - 


Eatter Term zo Geo. 2. 


Lord MANSFIELD— 
The Queſtion i is Whether this be a good Award. 


Awards are now conſidered with greater Latitude and 77 Strife, 
than they were formerly. And 'tis 1 that they ſhould be „be- 
rally conſtrued ; becauſe they are made by Judges of the Parties 97: 


Choofing. And this is often, (as it is here,) in Caſes of ſmall Con- 
lequence, where the Play is not worth the Candle. 


Indeed they muſt have theſe two Properties, to be certain, and 


final. 


But the Certainty may be judged of according to a common In- 
tent, and conſiſtent with fair and probable Preſumption. 


This Submiſſion is, in general Terms, of Al Actions, Con- 
* troverſies and Suits between them.“ The Arbitrator recites Ovp; 
referring to the Submiſſion, as authorizing him to determine it: And 
it e that his Suit was depending between the Parties. And 
the Parties have not defired to be 8 upon any more than 10% 
One. Therefore there is 0 probable * of any Otber. 


 2dly, As to its being fallt ſeems to be a reaſonable and fair 
Award. 


The Arbitrator, n niet it a MERE TRIPLE; and ſeems 
to have thought orb Parties to have been in the ane and there- 
ors awarded each to ſtand by his own Coſts, 


And the 55. awarded to be paid, is ly in SatisfaFtion of this 


ſame AQion; and therefore is a D; yy of it, being pad or 
tendered. 


And he declared againſt critical Niceties, in ſcanning Awerds * 
made by Judges of the Parties own choofing, in order to the Deter- 
mination of Diſputes between them. 


Therefore He was clear that the Judgment e to be for the 
Defendant. 


Mr. Ju Dzx1s0N concurred— 


The Submiſſion is General: The Arbitration is alledged to be 
de et ſuper Pramiſfis;” And it does not appear that any Thing 
elſe was before the Arbitrator. It's plain that (1s Matter was ſub- 
72 And We have xo Reaſon to preſume © that there =P any 
10 ot er. 


3 And 
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And it 7s ſufficiently final: It is to pay 55. FOR e having been guilty 
of the firſt Breach of the Law. Therefore it is the ſame as if it had 
ſaid © in SatisfaFion.” Therefore it is mutual and final. 


And Awards ought to be conſtrued /berally and favourably, 
Mr. Juſt. FosTER concurred, for the Reaſons already given. 


JuDGMENT for the DzrENDANT. 


Perry v. Nicholſon. 


FTER an unſucceſsful Motion, made on the Part of the De. 
fendant, © to ſet aſide an Award; and an equally unſuc- 
ceſsful One, made on the Part of the Plaintiff *to enforce it by an 
_« Attachment for Nonperformance; The Plaintiff found Himſelf 
obliged to have Recourſe to his Action againſt the Defendant upon it. 


And now, upon an Action of Debt brought by Him on this 
Award, reciting that in an Action of Afump/it, the Parties, at the 
Trial, had ſubmitted the Matters in Difference 1 the SAID Cause, 
to certain. Arbitrators, &c. ſo as they ſhould publiſh their Award 1x 
 WaririxG concerning the Premiſſes, beſore, c. And that they ac- 
cordingly did publiſh their Award 1N WRITING, &c. and awarded 
<« that the Defendant Nichoſſon ſhould pay to the Plaintiff Perry, 
e 48/. 115. 10d. in full Payment Diſcharge and Satis action of all 
* Money whatſoever or any Ways due or owing unto Perry, by 
e Nicholſon, at the Time of commencing the ſaid Action; and that 
* ALL Actions depending between them for any Matter, Cauſe or 
© Thing whatſoever ariſing before or at the Time of referring, ſhould 
% from thenceforth ceaſe; and that upon Payment of that Sum, they 

© thould within two Days after the Taxation of Coſts in the Ac- 
tion and Payment thereof to Perry, ſeal and execute to each 


6 other, GENERAL Releaſes of all Marters 1 in difference 1 in the ſaid 
0 Cauſe: oy | 9 5 


Then the Plaintiff avers that there was, at the Commencement 
of the Action, or at the Time of Reference, no other Money what- 
ſoever, any Ways due to Him the faid Plaintiff Perry from Ni- 
cholſin, but the Matter in Difference in the ſaid Cauſe; And that 


No other Action was depending between them; And that the Colts 
were taxed at 281, | 


| The Defendant pleads. © that No fuch Award was ade. NN 
plication—* that there was ſuch an Award, Cc.“ And Iſſue there- 
n. 4 | Abe 
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The Plaintiff gave in Evidence, an Award in Writing, indented, 
under the Hands and Seals of the hid Arbitrators named in his De- 
claration and Replication, with the following Variations from and Ad- 


ditions to the Award ſet forth in the e There was 
in the Declaration, 


1ſt. An Omiſſion (after the Award © to pay, &c.”) of theſe fol- 
lowing Words— That Nicholſon at the ſame Time deliver up 


« to Perry a Promiſſory Note of Perry's Na to Nicholſon or 


« Order for 5/. 75. to be cancelled.” 


2d, A Miſrepreſentation of the Relais Which is © that they 
ce ſhould execute MUTUAL and general Releaſes of all Actions, &c. 


« Debts, Cc. for any Matter Cauſe or Thing whatſoever from the 


« Beginning of the World unto the Day of the Date hereof.” 


3dly. The Award produced in Evidence, is by Deed indented, 
under Hand and Seal: Whereas the Award declared upon is only an 
Award * in Writing,” merely. 


Upon this Evidence, there wi a Verdict for the Plaintiff, ſub- 
ject to the Opinion of the Court, on this Queſtion,— *© Whether 


there be MATERIAL Variances between the Award declared upon; 
and the Award given in Evidence,” 


Mr. Serjeant Hzwir r pro Quer“ 


This Action is an Action of Debt on tie Awanp itſelf; Not an 


Adion of Debt on the Arbitration Bond: And on ſuch an Action, 
no more needs be ſet out, than is material, and enough to intitle 
the Plaintiff to his Demand. 1 Leon, 72. the Caſe of Smith v. 


Kir foot. 1 Salk. 72. the Caſe of Foreland v. e Both which 


Caſes are expreſly ſo. 


4 


Another Rule concerning Awards is, that the Generality of the 


Mords of them may be reſtrained, ſo as to be conſtrued to amount 
to no more than they ought to amount to. One Way of doing this, 
is by Averment connecting the Award with the Submiſſion: As it 
is ſaid in the Caſe in Aleyn 51, 52. Roſe v. Spark [firit Point.] © That 
* the Words de Pra miſſis have been newly uſed in pleading Awards; 


in order properly to apply the General Words deen to 
the things ſubmitted. 1s 


Another Way of doing this, is by pleading them according to 
their legal Operation, 


Another Way of reſtraining the Generality of Words is by In- 
tendment Yf Law: As was done in 1 Salk, 74. Simon v. Gavil. 


Another 
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Another Way is by pleading the Matter; (which is the proper 
Way for the Defendant to take Advantage of of it:) * in Moore 
385. No. 1242. The Caſe of Lea v. Paine. 


Another Way is, that an Award may be good in Part, and bad in 
Part; if relative to diſtinct Things. 


To apply theſe poſitions Here are four Thing awarded: Which, 


it is true, are not all particularly ſet forth, 


But ALL that is NECESSARY 70 THIS Suit, is ſet forth: The 
Other Things are not relative to it. And here is an Aver ment That 
uo other Thing was in Diſpute,” 


The Queſtion is, Whether this Award produced i in Evidence 
cc proves the Declaration.” 


Now All that is material in the 3 upon his Action of 
Debt upon the Award, is the Award of the 48 J. and the 28 J. Coſts. 
So that it is ſufficient to prove the Declaration. : 

Mr. Auculsn contra pro DSF. 


1ſt. Here is an Omi un of that Part which obliges the Defenlane 8 
Nicholſon to deliver up a Note: Which Note compaſes Part of the - 


Sum, and was in Conſideration to make up the 481. 


To ſuppoſe it otherwiſe, is inconſiſtent: Becauſe, otherwiſe, they 
would not have ordered it to be given up. 


He cited 2 Lev. 235. The Caſe of Adams v. Statham : Where 
an Omiſſion vitiated the Award. 


LorRD MansFIELD—after ſtating the Caſe, faid that nothing 
was clearer, than that in an Action of Debt uyon an Awarp, a 
Man has no Need to fate in his Declaration ay more of the Award, 


than ſupports his Caſe. 


It there be any Thing by way of Condition * to the Pay- 
ment of the Money, the Defendant may ſet it out in pleading. 


This has been the Law, ſo long ago as from the Time of the 
Regiſter: Where there is a Writ which ſets forth anly 0 much as 
is A LJ. Regiſter 111.] 


3 18 Then 
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Then with Regard to the Releaſe— The Court will intend that 
the Releaſe ſhall extend ov fo the Matter under the Submiſſinn. 


Beſides here they have averred “ that there was 10 other Matter in 
« Variance.” 


Therefore I think there is No material Variance between the 
Declaration and the Evidence. 


Mr. Juſt. Drxisox was as cleadly of the ſame Opinion: Which 
he declared to the following Effect. 


The Queſtion is © Whether the Award given in Evidence is ſuſ- 
« ficient to ſupport the Award ſet forth in the Declaration.“ 


Now Nothing 1s clanned by this ee, but the Money. 


And the Queſtion 1s Whether it was neceſſary, in thts Action, to 


ſet forth any Thing More han ſupported his Claim to recover, and 
ſhewed his Right to this Money. 


It has been ſettled that in Actions upon AWARDS (which are no 
Specialties,) there is 20 Occaſion to ſet forth the whole Award: * 
Plaintiff needs not ſhew any thing more than what is neceſſary 
ſupport that particular Claim; and to intitle him to the Thing, 
And if the Defendant will impeach the Award for any thing, that 


1s to come on HIS art. 


I 1 72. Smith and Kirfur 8 Caſe, 1s exprotly ſo reſolved. 


Littleton's Rep. 312, 313. Leak v. Butler, is a like Reſolution: 


Where the Form of declaring is ſaid to be taken from a Writ in 
the Regr/ter 111. 


And is Diftinfion between Debt upon the Award itſelf, and 
Debt upon the Arbitration- Bond, was admitted in 


1 Salk. 72. the Caſe of Rodent v. Marwan: Which was an 
Action of Debt upon Bond to perform an Award. And 1 Lord 
 Raym, 715. Foreland v. Hornigold is the ſame Cafe: Where alſo 
i appears to have been an Action of Debt upon the Bond. 


Here, the Award is That N:cholſon ſhall pay the Mogey, and 
Ld Perry deliver up the Note.“ And this is an Action of Debt 
brought by Perry, upon this AWARD, for the Money, It would, 

as I have already ſaid, have been a quite different Cafe, if it had 
been an Action upon the Arbitration-BonD. But it is here good, 


.4C even 
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even though on the mere Face of the Declaration it ſhould ap- 
pear as @ bad Award, by appearing thereupon and as there ſet forth, 
as if it were only an Award on one Side. For the Plaintiff, in 
this Action upon the Award itſelf, needed only to ſhew ſuch Part 
as he grounds his Action upon. 


nnn. 


Then as to the Releaſe.— The Award © of General Releaſes,” 
was void, as to OTHER Matters not ſubmitted. Here, nothing is 
ſubmitted, but in his particular Action. And in an Action upon 
the Bond, © a Relcaſe as to all Matters under Submiſſiun, would he 
a good Plea; though the Award be an Award of © General Releaſes,” 


But here it is expreſsly averred, © that there were No OorhrR 
« Matters in Diſpute.” However, there was no Occaſion for that 
Averment, becauſe We would NoT have intended © that there were 
<c any ether.” © | 


Mr. Juſt, FosTzR was of the ſame Opinion. 


He ſaid it was ſufficient in an Action of Debt wpon the Awarp 
ITS Er, to ſet forth ſo much only as is neceſſary to ſupport the 
Plaintiffs Claim: The other Part of the Award may, perhaps, be 

performed. gs 


Ne thought therefore, that the Evidence well proved the De- 
claration. . 5 ** 


Per Cur. unanimouſly (Mr. Juſt. Milmot abſent) 
=. | | Let the Posr EA be delivered to the PLAINTIFF, 


| 5 5 Wright, ex dimiſſ. Plowden Arm. v. Cartwright. 
| * a Caſe ſtated, from the Aſſizes. 


Edmund Plocuden being ſeiſed in Fee, demiſed on the 5th of Oc- 
| | tober 1676, by Deed, vis. by Indenture of Leaſe between Him 
(| 5 and Elizabeth Cartwrigit, ONLY, to the ſaid Eliz. Cartæorighi for 
99 Years, if ſhe ſhould ſo long live; and after her Death, if She 
happen to die within the ſaid TERM, or other End or Determina- 
tion of the ſaid TERM, the Remainder hereof to Rowland Cart- 
wright her Eldeſt Son, (then under Age,) for and during the Re- 


due of the ſaid Term, from thence enſuing and fully to be com- 
| . pl. e and ended: Yielding and paying, &c. and doing Suit at a Mill, 


Sc; with a Penalty for every Time that She or Rewland ſhall grind 
| at an, her Mill; and paying a Heriot on the Death of Either. And 
| 35 1 | it 


WW 
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it is — that BoTu of them ſhall repair Ge. And the Leſſor 
on his Part covenants that Bo EH ſhall quietly enjoy &c. 


Elz. Cartwright entred and was poſſeſſed; and died on the 4th 
of September 1094. Whereupon Rowland Cartwright entered, and 


was poſſeſſed, till the ſaid Rowland died; which happened on 5th 
November 1753. 


The Leſſor of the Plaintiff is Heir at Law to Edmund Plmoden, 


the Leſſor. The Defendant is the perſonal Repreſentative of Row- 
land Cartwright. 


The Queſtion is « Whether the TRI exiſts: i. e. Whether it 
continues BEYOND the Life of Eliz. Cartwright, For if the TERM 
does not continue beyond the Life of E. C. then the Leſſor of the 


Plaintiff has a Title to recover: F it does, then the Defendant hath 


a Title, as Repreſentative of Rowland Carteright, 


Mr. Afton pro Quer. 


Ar rgued that the Term was expired : It expired on the Death of 


Elizabeth ; the Limitation over, being void. And He cited Tr. 
8 Elix. Dyer 253. 6. pl. 102. which is exactly the ſame Limita- 
tion; viz. © to . Cecil pro Termino 12 Annorum, fi tam diu vixerit ; 
et fi obierit infra prædictum Terminum, tunc Sc. The Re- 


« mainders were holden void; becauſe the Term is determinable 


* upon the Life of V. C.“ And He alſo cited Cro. Elix. 216. Tr. 


32 Elig. The Caſe of Green v. Edwards. That was exactly this 
Caſe, It was a Leaſe to J. S. for go Years, if he live ſo long; and 
if he die within the Term, that then his Wife ſhall have it, durante 
toto reſid' Termini predict: It was held void to the Wife ; and 
that She took Nothing. And He ſaid that 1 Co. Rep. 153. 6. Rec- 


tor of Chedington's Cafe, is expreſs and full to the ſame Effect; and 
was agreed per tot cur. And that Co. Litt. 45. b. is expreſs that 
w Term” ſignifies the Eſiate and Intereſt that paſſes ; and differs 


from a Specification of the N umber of Years: And ſays, * 80 note 
the Diverſity. 5 


All which Caſes, He infiſted, prove this Limitation to -be void, 


He cited Sheppard's Touchſtone of Common Aſſurances 274. Where 
it is ſaid, that if a Man makes a Leaſe to A. for 80 Years if he fo 


long live: And if he die within the ſaid Term, or alien, that then 


his Eftate ſhall ceaſe ; and by the ſame Deed the Leſſor farther lets 
to B. for ſo many Years as ſhall then remain unexpired after &c. 
for the Reſidue of the ſaid Term of 80 Years, if he ſhall fo long 
live; In this Cate the Leaſe to B. * during the Reſidue of the 
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'« TERM,“ is void: For after the Death of 4, the TERM is at an 


YEARS, 


— 


End. But if He lay; .< — and during the Reſidue of the 80 
it is good. 


Mr. Nares contra pro Def was beginning to ſpeal.— 
But Lox D MAxsTIEID ſtopped Him; (as not being GY * 


And He Himſelf proceeded thus 


Lorp Manwizuy-=-The Diſtinction juſt cited from Sheppard, 
(which He takes from the Rector of Chedingtoy s Caſe,) makes no 
Difference; if the Word © TexM” may ſignify the Time, as well 
as the latereſf: For then it becomes merely a Queſtion of Conſtruc: 
tion, Which Senſe the Word ought to be under/tood-in.” 


80 Anderſm argued, in Green v. Edward; : He ſaid, © If the 
te Wife had been a Party to the Deed, Durante termino ſhould not 


be taken for the Intereſt, but for the Time.” He ſaid, The 


* Word Term cannot be taken to mean the Intereſt which the Hu. 


band had for go Years.” (For if it is /o underſtood, By his Death 
the Whole would be determined ; And the Wife cold have No- 


thing: And therefore it could not be uſed in his Senſe. But the 
Leſſor, by the Word © Term,” muſt mean the Tize of go Years: 


And the Word“ Term” ſignifies as well the Time or Space of go 
Years, as the Jutere/?.) The other Judges held the Limitation E 
Way of Remainder to be void, from the Uncertainty of Commencement : 


And denied that the Wife's being a Party would have made any 


Alteration. 


The O Caſes held © that there could be 710 Remainder or Sub— 


e ſtitution of a TERM, after an Eftate for Life, by Deed or Will.” 
It was a mere Paſſi bility. It was vid, from the Uncertainty of Com- 
mencement. There was no particular Eftate. The Gift of a Term 


(like any other Cry tor an Hour, was 5 good Jer ever. 
The Objections were ſubtle and artificial. 


When long and beneficial Terms came in Uſe, the Convenience of 
Families required that they might be ſettled upon a Child, after the 
Death of a Parent. Such Limitations were ſoon allowed to be crea- 
ted by Mill: And the Old Objections were removed, by cane 
the Name, from Remainders, to EXECUTORY Deviſes. 


The ſame Reaſon required that 3 Limitations might be created 
by Deed: As, for Inſtance, Marriage-Settlements, to anſwer the 
Agreement of Parties, and Exigencies of Families. Therefore, to 


get out of the literal Authority of Old Caſes, an ingenious Diſtinction : 
Was 


1 


. — 


Faſſer Term 30 Geo. 2. 28 5 


was was invented: A Remainder might be limited for the Reſidue of 
the Tears ; but not for the Reſidue of the Term. 


Now in #bis Caſe, upon the true Conſtruction of the Leaſe, I am 
clearly of Opinion, © That the Land is demiſed to the Son for fo 


« many of 99 Years as ſhould be unexpired at the Death of his 
« Mother.” 
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There are many Maxims of Law, That Deeds, eſpecially ſuch 
as execute mutual Agreements for valuable Conſideration, ſhould be 
conſtrued /:berally, uf Res magts valeat, according to the Intent : 
which ought always to prevail, unleſs it be contrary to Law. 


The Paſſage from Coke Littleton 45. cited by Mr. Alon, defines 
the Word T erm” to ſignify, in Underſtanding of Law, ** not only 


© the Limits and Limitation of Time, but allo the Eſtate and Intereſt 
* which pains for that A nee.” 


If in this Leaſe, 10 Word Ta taken in the Jatter Senſe, The 
Widow can only have it for ſo many of 99 Years as She ihoujd live; ; 
And the Son have NoTHING afterwards, 


But it is mania that an Intereſt : was underſtood | to continue after 
ber Death, to be enjoyed by ber Son 


From the Courſe of Nature, it could not be ſuppoſed that She 
would outhive the 90 Years. Rowland: is to pay a Penalty for grin- 
ding at another Mill. He is to pay 4 Heriot on the Death of his 
Mother. He is to repair. The Leſſor covenants © that Rowland 


© ſhall quietly enjoy :“ i. e. for ſo many Years as ſhould not be run, 
at the Death of his Mother. 


The fir Senſe of the Word makes every Thing n and 
effectual: The ſecond Senſe deſtroys One Half of the Leaſe, as re- 
pugnant and contradictory to the Other. There ought to be no 

Doubt, therefore, in Woh denſe the Word ſhould be be underſtood. 


Mr. Afton has laid no Streſs upon the only Objedtion which 
weighed with Anderſon, ſo long ago as the 33d of Elizabeth; vis. 
That Rowland was no Party to the Leaſe:” And rightly. The 

| Reaſon why He was no Party, appears from the Leaſe : He was then 
an Infant. The Mother contracts, and procures this Limitation 
for Him. A Grant may be made to a Perſon, by a Deed to which 
He is no Party. Rowland accepted, and actually enjoyed, after his 
Mother's Death, from the 4th of September 1694, to his own Death, 
the gth of November 1753. The Leaſe was fo intelligible to every 
unlearned 320 that no Body doubted of his Title, for 60 Vears. 


2 25 Limita- | 


— 


Limitations of Terms are now of general Uſe. Their Bounds 
are ſettled. The Rules concerning them are certain and eſtabliſhed. 
When they came to be allowed by Will, or by Declaration of 
Truſt, the ſub/tantial Reaſon was the ſame for allowing them by 
Deed. A ſtrained Conſtruction ſhould not be made, to overturn 
the lawful Intent of the Parties. It was /awful, to ſecure this Leaſe 
for the Benefit of the Mother during her Life, and afterwards by 
way of Proviſion for her Son. All the Parties undoubtedly intended 
it. The Covenant here, that Rowland ſhould enjoy from the 
© Death of his Mother, for the Reſidue of 99 Years,” is ſuffi- 
ciently certain; and might, of itſelf amount to a Leaſe, 


Mr. Juſtice Drxrso This muſt be taken that She ſhould hold 
it for ſo much of the Term of Years as She ſhould live; and Re 7] 


land, during the Remainder. 


The Intention of the Deed is obvious: And it e ſhews, 
(upon the whole Tenor of it,) that the Intention of the Parties was 
i "hat Bor ſhould enjoy during the whole Term and Number of 


* Years.” And if We can — the Intention, by any Conſiruc- 
tion, We will do it. 


Mr. Juſt. FosTER was clear that the InTENTION was that Both 


| ſhould enjoy during the whole Term and Number , Years : Viz. 
El:zabeth for fo long of it, as She ſhould live; and Rowland, du- 


ring the Remainder. All the Circumſtances ſhew this : And the 
reſerving a Heriot upon the Death of Roland proves the Intention 
to have been That the Term ſhould continue to Rowland, after 
ce the Death of his Mother.” And the Covenants all along run, 


0: That Rowland ſhall quietly enjoy.” 


Therefore He concurred. 


Per Cur. unanimouſly (Mr. Juſt. Wilmot abſent,) 
 RuLE—That the PLAIxTIr be NoNSUIT BD. 


Lant 


—— — 2 — 4 


Faſter Term zo Geo. 2. 287 


Lant Eſq; ver/. Norris. 


f. 29 6: 2. Rot lo 609. 


De CourT full. 


"T* HIS was an Action of Covenant, by Robert Lant Eſq; Son and 

Heir of Thomas Lant Eſq; againſt William Norris, Admini- 
ſtrator of John Norris Eſq; his late Father; which John Norris was 
Aſſignee of Thomas Wilſon : And it was upon an Indenture of Leaſe 
made on 23d January 1707, by the ſaid Thomas Lant deceaſed, 
who was ſeiſed of certain Meſſuages Ground and Premiſſes (men- 


tioned in the Indenture,) of the One Part, and the ſaid Thomas Wil. 


ſon, on the other Part; whereby, in Conſideration of 200 J. to be 


laid out in upon or about rebuilding upon the Ground and Premiſſes 
thereby demiſed, and other Covenants, the ſaid Tho. Lant did de- 


miſe to the ſaid Tho. Wilſon, all that Piece of Ground, Ax D all 
the Meſſuages Tenements Houſes Cc. thereon flanding, in Suffolk 
Place, in the Pariſh of St. George the Martyr &c. butted and 


| bounded c. from Chriſtmas 1715 for 43 Years at 17 J. per Annuz 


Rent. 


Thomas Wilſon, the Leſſee, covenants to lay out the ſaid Sum of 


200 J. within 15 Years, in ERECTING and REBUILDING of Meſ- 


ſuages or Tenements or ſome other Buildings, upon the Ground and 
Premſſes; And from Time to Time, and at all Times, all and ſin- 
gular the ſaid Meſſuages or Tenements ſo To BE erected, with all 
fuch other Houſes Edifices Cc. as ſhould at any Time or Times 


THEREAFTER be erected &c. to repair Cc: And THE SAID DE- 7 


MISED PREMISSES, wth all ſuch other Houſes Sc. so WELL RE- 


PAIRED Sc. at the End or other ſooner Determination of the ſaid 
Term, 0 deliver up SS-. 


 Wilſen entered. Tho. Lant died 29th May 1722, ſeiſed: And 


| the Reverſion deſcended to Jobn Lant, his Son and Heir. 


On 24th March 1738, Wilſon aſſigned the Term to John Norris: 
Who entered. e in 8 


On 24th March 1728. John Lant died ſeiſed: And the Rever 
ſion deſcended to the Plaintiff, his Brother and Heir. 85 


The Breaches aſſigned were, firſt, That after the Term came to 


J. Norris, and after the Plaintiff became ſciſed of the Reverſion, 


and 


Wedneſday 4th 
May 1757. 
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Eaſter Term, zo Geo. 2. 


and whilſt the ſaid J. N. was poſſeſſed, viz. on 1 May 1745, the 

ſaid J. N. in his Life-time permitted ALL the ſaid demiſed Meſſuages 
to be uncovered &c; by reaſon whereof the Walls of the ſame 
demiſed Premiſſes were out of Repair; and goes on to other Da- 
mages, ſtill calling them (all along) © be ſaid demiſed Premiſes.” 
2dly. That the faid J. N. did permit 6 Meſſuages, Parcel of the 
ſaid ** demiſed Premiſſes, to be proſirated ; and to remain fo, till 
his Death. 3dly. That the ſaid F. N. on 1ſt March 1747 did 


pull down 6 other Meſſuages then erected and built on the ſaid de- 
miſed Premiſſes. - | 585 

Plea as to the iſt Breach, That the ſaid 7. Vilſon or his Execu- 
tors did not within 15 Years, or at any other Time lay out 200/, 
or any Part thereof, in erecting or rebuilding of any Meſſuages: And 
that the ſaid Meſſuages had ever been rebuilt. As to the 2d Breach, 


the ſame Plea. As to the 3d Breach, © Non infregit Conventionem.” 


To all the Breaches, the ſame Plea as above to the 1ſt and 2d over 
again, That T. V. never laid out 200 J. and © That the Meſ- 
« ſuages never were rebuilt ;” and © That J. N. after He became 
< Aſſignee, and after the Plaintiff became ſeiſed of the Reverſion, 
* 1ſt March 1753, died inteſtate, ſo poſſeſſed ; and Adminiſtration 
was granted to . Defendant : By Virtue of which, He entered; 


5 * And being fo poſſeſſed, before exhibiting the Plaintiff's Bill, wiz. 


claration, nor denied it. 


« 24th June 1754. aſſigned the demiſed Premiſſes to One Jahn 
„ Taonſend, for the Reſidue of the Term; who entered, and is 
<«« poſſeſſed. „„ . 


7 The Plaintiff demurs generally to the 1ſt Plea to the iſt Breach, 
and alſo to the 1ſt Plea to the 2d Breach ; ſpecially, to the iſt Plea 
to the 3d Breach ; generally, to the 2d Plea to the 3d Breach ; and 
generally, to the laſt Plea to all the Breaches. There was alſo a 
Plea of Non proſtravit: And a Demurrer to it. 735 


The Defendant joins in Demurrer, to all the Demurrers. 


Mr. Wynn, for the Plaintiff, urged that the Pleas were no Anſwer; 
and that they neither confeſſed nor avoided the Charge in the De- 


Mr. Gould e the Defendant, gave up the Peas But He 


| objected to the Declaration, viz. That the Intention of the Parties was 


to confine the Repairs to the Buildings thercafter To By erected: 
as it appears that there were No Buildings (of any Conſideration) 


upon the Land, af the Time of the Leaſe ; nor is there any Averment 
in the Declaration That the Leſſee” (Wilſon) © ever did erect any 
„ ſuch.” Which Averment ought to have been made, in order to 
have maintained this Action: For, without ſuch Erection, the De- 


- fendant 


Eaſter Term zo Geo. * 


enden Boy not be obliged to repair. And a Plaintiff muſt "ME 
every thing in his Declaration, that is neceſſary to maintain his 
Action. 


The Words © the. ſaid demiſed Premiſſes” muſt relate to thoſe 


in the beginning of the Covenant ; And therefore only mean and 
intend © That he ſhould leave them, V72, the new erected and re- 
built Edifices, in Repair, at the End of the Leaſe.” 


The Covenant is future : And the Leſſor could not have any 
Action upon it, ill the End of the Term, 


It appears by 5 Rep. 2 1. a. Sir Anthony Main s Caſe, that if a 
Man lets a Manor for Years ; And the Leſſee covenants to keep the 


Houſes of the Manor and whatſoever was within the Manor, in as 
good Eſtate as he found them, during the Term; And the Leſte 


makes Waſte in the Houſes, and in cutting Oaks ; the Leſſor may 
bring an Action of Covenant, before the End of the Term, for the 
Oaks; For, for them, it was impoſſible that the Covenant could 
be performed : But tis otherwiſe, of the Houſes. 


And with this a 


the Term : © For that (fays the Book) cannot be repaired,” 


He likewiſe cited 1 Salk. 199. The Caſe of Greſeot V. Green, 


Where the Leſſee covenanted for Him and his Aſſigns, to rebuild 


and finiſh a Houſe within ſuch a Time; And after the Time ex- 


pired, the Leſſee aſſigned over the Premiſſes, the Houſe not being 
then built and finiſhed according to the Covenant : And per Holt 
Ch. Juſt. This Covenant ſhall not bind the Aſſignee ; becauſe it 
was broken before the Aſſiznment. Alter, if broken after the A(- 
ſignment: As if the Leſſee had aſſigned befere the Time had been 
expired. Which Caſe was cited to prove that the Action did not 
lie in the preſent Caſe ; . the Aſſignment was made after the 
15 Years were expired. . 


Mr. Wynn—The Record is now to be conſidered as upon a Ge- 
neral Demurrer to the whole Declaration: And 1 ſhall rely on the 
1ſt and 2d Breaches, and not on the 3d, (which has J own, re- 
ceived a proper Anſwer, by Iflue being oftered.) ö 


Covenants are to be conſtrued for the Benefit of the Groenantee ; 
not of the Covenanter. 


4E Theſe 


grees Fitzb. Nat. Brev. 8vo. Edition, 324. 
Letter I, the ſame Law. Though if he fells Timber, Cc. [if he 
do Waſte in Wood] he may have an Action of Covenant DURING | 
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"Eaſter Term 30 Geo 2. 
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Th $a RIAL FRO 7 mr 


Theſe are Buildings demiſed ; And 200 J. is agreed to be aid 


out in Repair of 7hem, ox in erecting New Ones: Then there is a 


Covenant © to repair the Buildings zo be erected on the demiſed 
« Premiſſes; and the sA1D DEMISED PREMISSES, and others ſo 


e DE erected, ſo being well and ſufficiently repaired Sc. to 


c leave Ec.“ 


This thats that the demiſed Buildings, as well as the New 
Erections, were to be kept in Repair. Here is ſufficient, from 
whence to collect the Intention and Meaning of the Parties, to be 


ſo: Which will amount to a Covenant. And upon this General 
Demurrer, the Court will not intend that the 200 J. was laid out 


only on the orber Buildings newly to be erected. 


LoRD MANSFIELD 


I chaok to look into it, and conſider it a little. No particular 


technical Words are requiſite towards making a Covenant. 


Mr. Juſt. Dexison—The Queſtion ouly 5 is Whether the Words 


0: demiſed Premiſſes, are omitted, by Miſtake, in the former Part 


of the Covenant; or ſuperadded, by Miſtake, in the latter: Far 


there appears to be a Miſtake in either One or the Other, in the 
| Deed itſelf, The Leaſe is a 2 


Now the Premiſſes then landing were to be pulled down. There- 
fore it could ſcarce be intended to covenant to repair them. The 
Covenant © to repair,“ is confined to the Tenements 70 be erected : 
The Covenant to leave in Repair” extends to the demiſed Pre- 


miſſes, together with all ſuch Other as ſhall be thereafter erected. 


f Mr. Joſt, Fooren—'Tis a Building and Repairing Leaſe. 


In Order to look into the Leaſe, it ſtood over, with a 
CuRIA ADVISARE vor r. 


And now, having conſidered it till che dert 547 only, Lob 
MaxsrixIp faid, Ws are extremely clear, That not only the 
Hords of the Covenant, but alſo the Intent of the Parties, mani- 


feſtly ſhew that it was not meant that any of the Money ſhould be 
laid out on the O/d Buildings: But that they were to. be pulled 
down; and that whatever He snouLD ere#, with the 200 J. or 


otherwiſe, for his own Convenience, ſhould be kept in Repair. 


The Words N Premiſſes” are put in Oppoſition to the 
Buildings that were TO BE erected thereupon with the 200 /. 


And 


3 


ns 4 —— — — „„ 
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aſter Term 136 Geo, a0 


And the Covenant © to deliver up,“ is agreeable to this Conſtruc- 


tion: That Covenant being to leave © the demiſed Premiſſes, toge- 


« ther with all ſuch other Houſes &c. as ſhould be afterwards 


« erecled Sc. ſo well repaired. " 


It is theredors clear againſt the Plaintiff, upon the if and 2d 


Breach : And Mr. Wynn acknowledges it to be againſt Him on the 
third. 


Therefore TER CouRT gave 
JUDGMENT for the DEFENDANT, 
Frazer's Caſe. 
The Court as full. 


Hs Frazer, being an Attorney of this Court, had taken be 


* Wedneſday 5th 


May 1757. 


his Article-Clerk, One Smith, a Turn-key of the King's Bench 


Priſon ; a full aged Man, and who ſtill continued to act as Turn- 
key. It did not appear that any Money was paid; or that the 


Maſter fed lodged or entertained the Clerk, (though the Articles in- ; 
deed covenanted © that He ſhould :””) Nor did the Clerk officiate 
for Frazer, but in Matters relating to the Priſon. It appeared that 
_ Frazer had, ſince theſe Articles, (which were dated only two Years 


ago, in 1755) become concerned in 63 Cauſes, on Behalf of the 
Priſoners 1 in the Gaol. 


This whole Matter being diſcloſed 1 to the Court, upon the Appli- 


cation of Mr. Mz fs, the Clerk of the Papers of the Priſon, 


Tux Cour were All very clear that theſe Articles were merely 


colluſive, that the Whole was a Contrivance between Frazer and the 


: Turn-key, to ſecure the Buſineſs ariſing from the Priſoners ; that 


the Exerciſe of the Office of a Turn-key in a Priſon was, both in 


itſelf, and alſo according to the Intent and Spirit of the Act for re- 


gulating Attornies, a very improper Education for the Profeſſion of 


an Attorney ; ; And that theſe Articles ought to be cancelled. 


And accordingly, they were, by the expreſs Order of the Court, 5 
CANCELLED in Court (by Maſter Clarke) and directed to be 


kept! in Court, and not delivered back. 
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"Eaſter Term 30 Geo. 2 


Saturday 7th 


May 1757. 


Peirſe, Eſq; ver. Lord Fauconberg. 
(Lord Commiſſioner Wilmot abſent, in Chancery.) 


HIS was a Trial at Bar, on the Civil Side of the Court, 
by a Special Jury of the County of York, 


The Queſtion was concerning a Right to track or tow Veſſels, 
upon the Banks of the River Tees (which divides Yorkſhire from 
the County-Palatine of Durham) from Yarum-Bridge up to Leb 


Morſall. 


There had been a former Iſſue tried, Whether the River Tres 


e was a navigable River, from . arum-Bridge to Low Worſall:” 


Which Iflue had been found i in the Affirmative. 


And the preſent Trial was a new Trial (a pond new Trial in- 


deed) directed by the Court of Chancery, upon an Ifſue © Whe- 


cc 
CC 


cc 


< ther the * Plaintiff had a Right to a Track-path on each Side 
of the River (alternatively according to the Courſe of its Banks) 
* for the Convenience of Towing; without Let or Hindrance from, 


or paying any Acknowledgement to the reſpective Owners of 
the Soil.“ 


a 


The Trial laſted till about Two o'Clock on Sunday Morning: 


At which Time, the Jury (after ſtaying. out about a ne of an 


Monday qth 


May 1757: 


Hour) hn, webs in a Verdict 


For the Fr ain 


Rex ver / Roger Phillips, Mayor of Carmarthen. 


( Lord Commiſſioner Wilmot abſent, in Chancery * 


'H E Defendant had leaded to an 1 in Nature of 
1 a % Warranto exhibited againſt him, © to ſhew by what 
«© Authority he ated as a Mayor of this Borough,” a Title of 


Election and Swearing ander a MANDAMus purſuant to 11 2 I. c. 4. 


— —— 


N. B. The Plaintiff did not chin this, as a ditinf ck Right of his own; 


but as a general Right claimable * all Perſons whole Occaſions led them to navi- 
gate this River. | 


But 


. — 


— * i; E * 3" f B * | bv 
But the Swearing was (by Miſtake) ſet forth 


* 


Upon the Replication, no leſs than 14 Iſſues were joined: Which 


went down to be tried before Ld. Ch. Baron Parker, as Judge of 
Ni Prius. But one of the Iſſues (the gth) was taken upon the 
Swearing thus (erroneouſly) alledged to be before fach Perſons as 
were only proper to preſide upon te CHARTER-DarY; (juft\as if 
it had in fact been an Election under THE CHARTER:) Which was 
a mere Miftake in the Defendant's Plea; For his REAL Swearing 
in Fact was right, viz. AGREEABLE To the Directions of 11 G. 1. 
concerning the Manner of being ſworn under and purſuant to a 


Writ of Mandamus. The Plea was worded thus, as to his bein{ 


cc 
cc 
cc 
ce 
cc 


cc 


cc 


+46 


(worn in; vis. That after the Defendant had been ſo elected and 


choſen to be Mayor, &c. and before He took upon himſelf to 


execute the ſaid Office, to wit, at that sAme Meeting and A 
ſembly so bolden upon the (aid Friday the ſaid 3oth Day of May 


in the 28th Year aforeſaid in Manner aforeſaid, He the ſaid 
Phillips, 1MMEDIATELY after his ſaid Election, did then and 
there, ACCORDING To the DIRECT1ONS of the LETTERS 


PATENT of the ſaid late King Henry the 8th TAKE his Cor- 


oral Oath, upon the Holy Evangeliſts of God, BETOREH John 


{.*, Bvans Merchant, George Jenkins, Daniel James, Witham Sears, 


Lararus Thomas, Samuel Morgan, John Evans Carpenter; ohn 
Evans Currier, Richard Leigh, George Bayle, Thomas Richard, 


cc 
cc 


4 


ce 
"-66 
cc 
cc 
6c 
cc 


cc 


and Lewis Philipp, then and there being TwELvE diſcreet and 


honeſt Men of the BuxGessEs of the ſaid County-Burtough, 
rightly well, and faithfully to execute the ſaid Office of Mayor 
of the ſaid County-Burrough, in all Things touching and con- 


cerning the ſaid Office; They the ſaid John Evans Merchant, 


G. 7 D. J. S. L. T. S. I. J. E. C. J. E. c. RL. GB. 
T. R. and L. P. then being TWELVE diſcreet and honeſt Men of 


the BuxGEsSEs of the ſaid County-Burrough, then and there 
APPOINTED ACCORDING fo the DIRECTIONS of the ſaid Lt T- 


TERS PATENT laſt before mentioned, by the ſaid then Com- 


mon Council of the ſaid County-Burrough, BEFORE wHoM 


the ſaid Roger Philipps, ſo elected and choſen Mayor of the ſaid 

County-Burrough as aforeſaid, was fo TAKE his ſaid Oa TH: 
And that He the ſaid Roger Philipps was THERE UPON, then and 
there, in due manner, admitted into the faid Office of Mayor of 
the ſaid County-Burrough. By VIX Tur WHEREor He the 
faid Roger Philipps, on the ſame Friday the ſaid 3oth at of May 


in the 28th Year aforeſaid and from thence continually after- 
wards, for, &c. was Mayor, Sc. And by THAT Warrant, He 


the faid Roger Philipps, on, Gc. and from, &c. until, &c. did 


4F I there 
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l 


cc 


cc 


« there uſe Ind exerciſe the faid Office of Mayor, Sc. And for 
« and during all the ſaid Time, did there claim, &c,” 


The Lord Chief Baron, who tried the Cauſe, reported that He 
was of Opinion, upon the Trial, © That upon the gth Iflue, the 
*© Detendant could not give Evidence of a different Swearing from 
** what He had alledged upon the Record; And © That upon the 
“ loth Iflue” (taken upon the Allegation of being by Virtue 
thereof Mayor, &c.) © He could not vary from the Title before 
« ſet out, by Virtue whereof He claimed to be Mayor.” And He 
had directed the Jury to find for the King: And they found a 
Verdict accordingly, And he alſo reported © That no Evidence 
was entered into, upon any of the Iſſues; And that Verdicts were 
found for the King upon all of them: But that this was agreed to 
ebe without Prejudice in any future Trial.” 


Mr. Norton, Mr. Merton, and Mr. Price—for the Defendant 
had thereupon moved for and obtained a Rule for the Proſecutors 
(who had thus gotten a Verdict,) to ſhew Cauſe © why there ſhould 
«© not be a ne Trial; upon an Infinuation “ that the Judge who tried 
e the Cauſe, had miſire&ted the Jury:“ Which Miſdirection con- 
liſted, as they alledged, in this, vig. That the Judge had pre- 
© cluded the Defendant from giving any Evidence to prove his 
Swearing, As ſet forth in the ſaid gth Iflue; the Judge appre- 


cc 


cc 


of Service to the Defendant, to be admitted to prove an Iſſue, 
which ir proved or even admitted, could NOT at all tend to make 
out bis Right; For that if this Swearing as UNDER @ CHAR- 
TER-Election were to be admitted, yet {till it would not appear 
n ANY Part of the Record, that He was regularly ſworn UNDER 
a MAN DAM“VUS-Election; Which was the Species of Election un- 


cc 


cc 


cc 


der which he claimed.” 


Sir Richard Llhyd, Mr. Serjeant Poole, and Mr. Aſton were pre- 
pared as they ſaid, to ſhew Cauſe, by convincing the Court © that 


« the Direction of the Judge was RIGHT; and conſequently, that 
* the Verdict ought to frand. © 


Lozp MansF1tLD—The Direction of the Judge was certainly 
right. Therefore, if You ſhould prevail in this Application for a 


new Trial, it could be of no Service: For, As the Recora fangs, 


the /ame Direction muſt be ne ain. 


Yet I am very deſirous to cure this vip, if poſſible: For the Me- 


its have never been tried. 


Conſider whether the Verdict may not be [ aſide; And the 
Parties admitted to plead AGAIN. | The 


* 


hending and ſo directing the Jury, that it could be of no Kind 
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The Rule was enlarged; with this Addition, viz.” to ſhew Cauſe 
« why the Verdict ſhould not be ſet afide, anD a Repleader 
% awarded.” . 8 | 
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Mr. Serjeant Poole, for the Proſecutor, now ſhewed Cauſe againſt 
ſetting aſide the Verdict and awarding a Repleader. And He al- 
ledged that, though there ſhould be a Repleader awarded, yet the 
whole Record muſt nevertheleſs fand as it is at preſent. 
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As to Repleaders in General—He cited 6 Mod. 1. The Caſe of 
Staple v. Haydon—(1t. Reſolution: ) It can only be on ſuch an im- 
pertinent Iſſue, as that the Court can give no Judgment upon. 


Mr. Ati, Mr. Morton and Mr. Price—contra-—for the Defen- 
dant—The Iflues are not all found againſt us, abſolutely; but with- 
out Prejudice to any future Diſpute, except as to the 10th Iſſue. 


Mr. Norton, Mr. Morton, and Mr. Price ſtated the Miſtake: 
Which, they ſaid was thus, viz, The Defence ſet up was An 
Election of the Defendant under a Mandemus, iſſued purſuant to 11 
6. 1.“ And in ſetting out his Oath of Office, he avers it to have 
been DULY taken; and ſhews it to be an Oath, taken by him «por 
this Election, and ſets out the r:ght and proper Oath of Office; but 
the Plea 'tis true goes on, (following, by Miſtake, a precedent of 
a Plea of an Oath of Office taken under an Election upon the proper 
| Charter-Day,) and alledges it to be a Swearing at the ſame Meeting 
Jo holden, &c. BeroRt Perſons who were only proper to preſide 
upon the CHakTER-Day; viz. (BEFOKE 12 Burgeſſes, &c.) 


Which Swearing before theſe improper Perſons, they urged to be 
totally immaterial; And that, for the Sake of attaining Juſtice, it 
ought to be /ome how or other, ſet right; the TRUE Queſtron ha- 
ving never been tried, viz. © Whether He took the Oath of Office, 
* agreeably to the DIRECTIONS oF 11 G. 1.“ 


Therefore it ſhall either be amended, 0k a Repleader awarded: For 
upon the preſent Record, there is 20 Juſtification at all; And there- 
fore the Iſſue joined is totally immaterial, The Caſe of Staple v. 
Haydon. 6 Med. 1. is almoſt in Point. 1 Ld. Raym. 707. S. C. 
[1 Salk, 173, 216. S. C.] 1 
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This is a good Plea in Sub/lance ; but ill pleaded in Point of 
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They ought to have DEMURRED to this Part of the Plea; and 
not to have taken Iſue upon it: For it is a Matter of Lau, be 
| | © ther 


P PY — 


Eaſter Term 30 Geo. 2. 


ce ther the taking this Oath would have juſtified the Defendant.” 
And a Verdi& cannot make that good, which the Court ſees cannot 


be in Law. Therefore this Verdict is utterly void: Juſt like that 
in Hobart 112. Taster v. Salter. 


And ſuch Repleaders, in Informatians, are no Novelties. For in I 


Ventris 122. the Caſe of * Reynell v. Heale; a Repleader was awarded, 
becauſe the Iſſue was miſ-joined. 


And they offered to pay Cofts, in order to have this Matter ſet right: 
And inſiſted that this is but juſt and reaſonable; eſpecially, as many 
other Perſons Rights depend upon the Right of this Mayor, 


They alſo cited Cro. Eliz. 245. the Caſe of Love v. Wotton— 
Where a Repleader was awarded after Verdict; the Defendant havin 
miſpleaded the Statute. The Reaſon of awarding the Repleader 
there, muſt be, © becauſe the true Merits had never been tried. 


They even urged farther, that it might well be taken, upon the 

Face of the Record, © that he was ſworn before the proper Perſons:“ 

it being alledged “ that it was at the same Meeting then and 
* there ſo holden.” eh ><a 


But they inſiſted that at moſt, this is only Form. 


As to Repleaders in general—They cited 1 Sir F. S. 394. The 
Caſe of Rex v. Philips Mayor of Bodmyn. Where the Defendant's 
Title was clearly defective, and confeſſed an Uſurpation; And there- 
fore, as the Merits appeared to be againſt the Defendant, the Re- 
pleader was not indeed there granted: But the general Poſition ſeems 
to be, © that it might, otherwiſe, have been granted,” 


Mr. Serjeant Poole, Sir Richard Lloyd, Mr. Afton, and Mr. Nares 
pro Rege—argued that it is needleſs to grant a Repleader, where 
there is ſufficient appearing upon the Record, whereupon to give 
Judgment againſt the Party, excluſive of the Part which is pre- 
tended to be immaterial. fn ET 


Nox ſhall a Repleader be awarded, where the Defendant has ſet 
: forth a defective Title, 5 ; 


— 


— — 


VN. B. This was a Qui tam Information, at leaſt; if not a Dui tam Action 
The Book is inconſiſtent with itſelf; but the Title of the Cauſe ſnews that it Was 
an Adlion. | | | 105 | 


Now, 


1 
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Now, certainly, this is a defective Title: He appears to be ſworn 
before improper Perſons: And does not at all appear to have been 
ever ſworn before the proper Ones. 


This is nat a mere defective MANNER or PLEADING; like Co. 


Jac. 434. the Caſe of Holms v. Broket—where Iſſue was joined on 


a Plea of Payment before the Day; or Heb. 112. the Caſe of Taſ- 
ker v. Salter, where the Iflue, (upon the Way,) was in effe no 
Iſſue at all. TY 528 ny 


But this is abſolutely a defectrve T1TLE; a Swearing before im- 
proper Perſons; And is like 6 Mod. 1. the Caſe of Staple v. Haydon. 
And they cited Cro. Eliz. 214. the Caſe of Lacy v. Reynolds; where 
though the Iſſue was immaterial, yet; the Plea confeſſing the Words, 
the Court gave Judgment as upon a Confeſſion. So, Carthew 371. 


The Caſe of Jones v. Bodinner; and 1 Salk. 173. S. C. a like Re- 


ſolution. So, 1 Ld. Raym. 3 90. the Caſe of Pitts v. Polebampton. 


But if a Repleader ſhould be granted as to TH1s Iflue, yet enough 


« 


(beſides this) will ſtand upon this Record, to intitle us to Judg- 


ment for the King. 


Repleaders are never awarded for the Sake of the Parties; but 


for the Sate of the COURT. 


And this is the Reaſon why there are no Coffs upon Repleaders: 


As appears by 2 Salk, — Title Repleader. [Fo. 579. Which is an 


Abridgment of the Caſe of Staple v. Haydon in 6 Mod. 1. and 1 Ld, 
Raym. .. EL 


Nor hall Repleaders ever be awarded, where ſufficient appears 
upon the Record, whereupon the Court can give Judgment, They 
ſhall not be awarded, oNLY becauſe the Party has MISTAKEN 


bis Caſe: They ſhall never be awarded, but where the Iſſue is so 
immaterial that the Court cannot tell how to give Judgment. In the 


Caſe of Serjeant v. Fairfax in 1 Lev. 32. it is laid down by Tay/den, 
and agreed by the Ch. Juſtice and Myndbam, That © An immate- 


* rial Iſſue is, where, upon the Verdid, the Court can not know 


* for whom to give Judgment; whether for the Plaintiff, or for 
* the Defendant,” | 


It depends upon the Plea pleaded; not upon the real Merits: 
For though the Iſſue be improper, yet Judgment ſhall be given; as 
is expreſly laid down in the ſame Cale of Serjeant v. Fairfax— 
ILev. 32. If an 1MPROPER Iflue is taken, and Verdict given thereon; 
Judgment ſhall be given thereupon; be it for the Plaintiff, or 


_ © tor the Defendant.” Co. Jac. 288. the Caſe of Tampion v. Ne- 
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pleader 55. It did not appear how much the Exccotors had ; who 


egen That he was ſworn before the proper Perſons:“ And the 


proper) Swearing ;”* And that“ ro Marranto, he acted us Mayor. 


of this Record, that becauſe "i was ſworn af THAT ASSEMBLY, | 


7 and Bridget his Wike: The Plea of the Fans ne this 
Baron was no Plea at all, nor confeſſed any Thing. In Bro. Re- 


pleaded © riens inter maines,“ which was found againſt them. Cr0. 
Elix. 245. The Cafe of Love v. WYetton, (where the Statute of 
Uſury was miſrecited,) was a Caſe where no Judgment could be 
given: For the Court were o, to know the Statute ; and that 
there was no ſuch Statute as was pleaded, which 1 was a Statute made 


the Heth of Februar 9. 


In the preſent Caſe here is xo Fabi in the Pleadings. There- 
fore where ſhall the Repleader begin? This Caſe is Nor the Sub- 
jeet- Matter of a Repleader : This is only a DEFECTIVE TITLE. 


It would be an ErRon, to grant a Repleader, where the Court 
can give Judgment upon the Pleadings already before them. 


Now here, the Defendant who claims to be Mayor has Nor 


Court cannot preſume it. He is aſked © Quo Warranto”” he acted as 
Mayor: And his Defence is, his“ by a proper Election and (in- 


But this plainly appears to the Court to be No Warrant at all, 
| Therefore, the Court muſt give Judgment againſt him. 


And the Chief Baron certainly Jermaine right: For a Man 
cannot plead One Caſe, and then prove Another. 


Hob. 112. | The Caſe of Toſter v. Salter is not like this Caſe, 
This is a Fact; on which the Jury have judged. 


And ſurely it does not follow, nor can it be taken upon the Face 
He muſt therefore be ſworn before the Proper PERSONS. 


On the contrary, it is moſt manifeſt that He has not ſet out a 
complete Title to exerciſe the Franchiſe : And therefore the Court 
mult give Judgment gant him. „ 


The other Iſſues were never proved : And even this bad Title, ſe | 
up by this Iſſue, is found falſe ; vig. That He was Nor $0 
« ſworn in, as he has dane 


And jusgment ſhall be given againſt the Defendant, even upon 
an Iſſue misjoined, if found FOR the Plaintiff, Cro. Eliz. 778. 
The Caſe of Dighton v. Bartholomew. 5 Co. Rep. 43. Nichols 
Caſe. Cro. Fac. 377. The Caſe of Edward Maria Wing field v. 
Bell. 1 H. J. 11. . Rex v. Herle. Which Caſe proves that if a 


Man 


9 
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Man ſets up a Right, different from his true Title, it ſhall be againſt 
him; And he ſhall nt ſet up anotber Title, afterwards, 


The Court may here give Judgment as upon a Confeſſion, when 
the Iſſue is immaterial, and the Miſtake not amendable : And there 
ſhall in ſach Caſe, be no Repleader. Carthew 371. The Caſe of 
Jenes v. Bodinner, expreſly. 5 Mod. 226, 227. 8. C. Cro. Fac. 
678. The Caſe of Jebns v. Ridler: Where though the Iſſue was 
immaterial, yet belag found for the Plaintiff, it was adjudged for 
him, upon the Defendant s confeſſing of the Ejecting. 


In the Caſe of Love v. Witton, Gre. Elix. 245. the Court could 
not give a complete Judgment. 


L Cro. Car. 25. The Caſe of Knight v. . Harvy Adminiſtrator of 


Harvy, M. 1 C. 1. (where the Defendant pleaded an impoſſible 


judgment, and viens en ſes maines, but only to ſatisfy it; and the 


Plaintiff replying, the Iſſue was found for the Plaintiff, and Ie had 


judgment; ) is a Caſe parallel to the preſent : For as the Judgment 


there pleaded was a bad Judgment, ſo this is certainly a BAD Swear- 


ing in, Therefore the Court will here give Judgment upon the In- 
formation; as they did upon the Plaintiff's Declaration there, not- 


withſtanding that e Iſſue being found, it being found for 
. the Plaintiff. 


Here, Both the Election AND 8 in, ought to have been 


well pleaded : Neither is a Defence, of itſelf alone. 


And the Court « cannot take Notice of the Fat, Kher wiſe than as 


it has been pleaded. 


Therefore Judgment may be given, as upon a Cooſeſfon, in the 


preſent Caſe : For the Defendant {pews no N at all, to act as 
Mayor, 


So that, upon the Whole, Judgment ought to be entered for the 
King, upon the Face of this Record. To prove which, they cited 
2 Strange $73. The Caſe of Broome v. Rice & al in C. B. as in 


Point: Where, though the Juſtification confeſſed the Cauſe of Ac- 


tion, in Effect, yet the Plaintiff replying © de injuria ſua propria 
* abſq; tali Cauſa,” Iſſue was thereon joined, and found for the 
Defendant ; But the Verdict was ſet aſide ; and judgment ordered 
to be entered for the Plaintiff, and a Writ of Inquiry of Damages 


to iſſue. 3 
Mr. Norton i in „erh | | 


The $UBSTANTIAL Part of this Plea, is the“ being Adi at 


« 'this Aſenby, immediately after the Election :” And the PERSONS. 
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” 2 whom the Swearing i is alledged to have been,” may be con- 
fidered as Surpiuſage. I, jo, We ought to have been let in, at 
Nifi prius, to prove our Plea: F it is not ſo to be taken, We 
ought now to be let in, either to amend, or to replead, 


This would plainly be a good Bar, ir wel pleaded.” Therefore 
the Court will, for the fake o* Juſtice, grant a Repleader, 


The Title ſet up by the Defendant, is an Election under a Man- 
damus; and the Defendant has accordingly ſtated an Election made 
purſuant to the Directions of the 11 G. 1. and a Swearing in, pur 
ſuant to it: But He goes on, and particularly ſhews a Swearing i in 
before 12 Burgeſſes, the CnarTer-Officers, (which ſhould have 
been alledged to be before The Perſons directed by the 11 G. 1. 
vi. the then preſiding Officer ;”') And this, upon Iſſue taken there- 
on, is found againſt him. Now ſurely this has nor tried the M- 
RITS: This Iflue was quite immaterial. And therefore there ſhall 

be a Repleader : And this muſt be a * of our whole entire 
Tkle. 


But they ſay that this is a DEFECTIVE: Title; not a mere 7m- 
ce proper Title: And that therefore Judgment ſhall be given againſt | 
the Defendant. ey 


"Now this is not the Rule of Repleaders, Indeed if the Bar be 
evidently NOT @ good Juſtification, it is idle to grant a Repleader : 
But otherwiſe, a Repleader Mall be awarded. In Cre. Jac. 5. The 
| Caſe of Coxe v. Cropwell, The Huſband pleaded © Not guilty,” - 
when no Tort was ſuppoſed in him; So that this was a Caſe where 
the real Queſtion had not been tried: And therefore the Cour: 
granted a Repleader. 5 


And the Party who makes the firſt Fault, may, notwithſtanding 
that, pray a Repleader. 


Wherever the Court ſee, upon the whole Record, that the Iſſue 
joined will not try the true ien, the Court will & ad a Re- 
Pleader. © 


The Caſe of Serjeant v. Fairfax, 1 Lev. 32. P. 1 18 2. B. R. 
is ſtrongly for Us. It was a bad Plea; it proceeded original from 
the Defendant; an immaterial Iſſue was joined; Verdict 
No: The was * againſt him: And yet a Repleader was awarded; BECAUSE 


Pong De. 7he Merits nap Nor been determined, and the Court could not 


fendant ; and therefore know for whom to give Judgment. 

the Plaintiff | 3 

moved for a Repleader. Indeed Taeyſden ſaid that it was che ſame Thing, © be the Verdict for the Plaintiff, 
66 or for the Defendant.” —— — —— | e — | | | 


But 


ni { 
'+ÞJ 


Faſter Term 30 Ges. : 2. 


r 


— 2 8 "0 f 


But they ſay that cc _— 18 lern for the Court to give Piz. 
0 ment upon.“ * 


1 anſwer that theſe are not to be taken as independant unconnccted 
Iſſues; but as One ENTIRE TITLE, though conſiſting indeed of 
various diſtin& Parts. And he ſaid He could ſee no Reaſon for the 
Crown's taking ſuch a Number of Iſſues, upon theſe Quo Marranto 
Informations: Indeed perhaps * fingle Iſſue of © Not Mayor,” 
would take 1 in the Whole. 


"Lon 1 


General Rules, are wiſely eſtabliſhed, for attaining Juice with 


Eaſe, Certainty, and Diſpatch. 


But the Great End of them being * 70 do de the Court 


are to ſee that it be really attained, 


In order to diſcover what was juſt upon the preſent Occaſion, 


ye ſaid He would conſider this Caſe 1 in two Views VIZ. 


Iſt. Upon the mere Foot of the Swearing, as It is here pleaded 
and put in Iſſue; and 


2dly. What Alteration i is made by the other Iſſues, and the Per 


. dias upon them, found in the Manner as they have here been. 


Firſt—IF this Iſſue upon this Swearing- in, had ſtood alond, this 


had been an immaterial and void Iſſue; as it tends to prove Nothing, 


either for the Crown, or for the Defendant ; And from which, Oy. 


. can be drawn, either Way. 


It appears too, upon the Record, that this MIGHT have been ſo 
pleaded, as to have ſhewn whether he had, or had not a Right: 


(Suppoſing the Queſtion to be confined to this ſingle Iſſue.) 


What is the Rule of Law then as to ſuch : an immaterial [fue 


joined, and Vera upon it? 


It i is, & That when the Finding upon it does NOT 1 the 


* Right, the Court ought to award a Repleader : Unleſs it appears 
J from the whole Record, that vo Manner of Pleading the __ 


' COULD baue availed,” 5 


The principal Caſes to prove this are (engl many others to 


the _ FIND) 
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6. Med. 2. The Caſe of Staple v. Hayden, [1ſt Refokiion ] 
where the Court held © That a Repleader is to be awarded, when 
<x "NM ach an Iflue is joined, as the Court, after Trial thereof, cannot 

ive a Judgment; as being impertinent, And NoT determining 


ce he Right :” (I lay the Streſs on theſe Words, % And noT- me 
% nining the Right.”') 


Moore 867. The Caſe of Taſter v. Salter, [S. C. with 2 
112.] The Verdict paſſed upon a void Iffue : And the Court 
awarded a Repleader. It was as no Iſſue at all, and impertinent, 
as pleaded. 


Here, it MIGHT have been pleaded right : But as there pleaded, 


it did not conclude; And therefore the Court could not determine 
the N 


80 the Caſe ! in Cr0. Elz. 24 5, Love v. MWotton, (A Plea of the 
Statute of Uſury, upon the uſurious Bond) There, as the Sta- 
tute was pleaded, The Concluſion“ that the Obligation was taken 
by Uſury &c.” was immaterial : But the Statute mzght have been 
| pleaded right; and then it would have been a good Defence. And 

On? the Court awarded a Repleader, . 18 


But there is a later Caſe, (And the Courts have been more liberal 
of late Years, in their Determinations, and have more endeavoured 
to attend to the real Juſtice of the Caſe, than formerly; ) And this 
is the Caſe of Tryon v. Carter, M. 8 G. 2. which is reported in 
2 Strange 994. and is a very material Caſe: * A Bond Condi- 
ce tioned for Payment of Money, on or before th December. Plea 
of Payment on 5th December; Replication, Iſſue, and Verdict 
« for the Plaintiff.” This was holden to be an en Iſſue; 
and a Repleader was therefore awarded: Though it would have 

been concluſive, if found for the Defendant ; but did not con- 
clude, when found for the Plaintiff. Therefore, (though that was 
a Slip of the Defendant) as it did not determine the Queſtion, a 
N W Was awarded. 5 


The Caſe that has been mentioned, of Rex v. Philips, M. 7 G. I. in 
I Strange 394. is material, for the Reaſon given by Ld. Ch. J. Pratt. 
. For if the Juſtification is ſuch in Point of Matter and Subſtance, as 
could not, if put into any Form of Words, be material with regard 
to the Defendant by Way of Defence, it is in vain to grant a Re- 
pleader; It being to no Purpoſe to do lo, where the Caſe itſeif can. 
not be amended, or would be at all material, if put in any Shape 
whatſoever : Which was that Caſe; For it amounted to a Confeſſion 
= the Uſurpation, as was there holden. And it it did, then he fly 
_ rightly 


Ow Wat om. a. > 
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rightly ſaid © « that if the Court ſhould grant a Repleader, the De 
4 fendant could not mend his Caſe: For the Plea would ſtand; And 
« after the Formality of a Demurrer, the Court muſt give Judg- 
« ment upon the Goodneſs or Badneſs of it:“ And Ld. Ch. juſt. 
Pratt went on, and compared it to an ill Juſtification i in Treſpaſs, 
(where: no Form of Words would have made it a Defence; And 
therefore was of Opinion that as the Plea was ill, and contained no 
Title to the Franchiſe, the Court might give Judgment Upon it, as 
ne an Uſurpation. [V. 1 Strange 398.] 


Now here, ſuppoſing (as I ſaid before) the Swearing to be the 
only Iſſue; is it not a Queſtion totally inconcluſive, © whether he was, 
« Or was not, ſworn before THESE Perſons?” Does it at all con- 
clude to the real QuesT10N? Is not this, manifeſtly, a $//p? Does 
ĩt not appear that this Plea * couLD have been mended? Certainly, N. B. This 


it COULD; vi. by Pleading the Swearing- in, to have been agreeable 4m ſeems to 


ave been good 


to the Statute of 11 G. 1. . 4. §4. which directs it to be before the ia Foau; but 


preſiding Officer.] Therefore, the REAL Juſtice of the Caſe is, That 1 N as 


this Sp ſhould not be fatal far ever. . i _ 


| ſtinction in 1 
This i is a Franchiſe of great Importance. It is ſo. in 72 If: Anil Strange 398. 


: beſides, the Rights and Privileges of many other Perſons do depend 
upon it. And theſe Writs of Mandamus iſſuing purſuant to this Act 
were intended for the ſettling and preſerving of Corporations. a 


by, * this was the | ngle Iſſue, I think they would be charh i inti- 
tled f in this Caſe, to a Repleader. Yet 


Secondly—lt is ob; jeaed « that here are nam other 2 al 
40 Found for the a as well as this.“ 85 


But the Iſſue juſt now ſpoken of as immaterial and void i is an 
Tie taken upon an Eſſential Part of an entire Defence: For the 
Defence here pleaded by the Defendant is One entire Defence; not- 
withſtanding that the Crown is at Liberty to take diſtinct Iſſues upon 
the diſtinct Parts of it. And therefore it would be abſurd and in- 
conſiſtent, that the Finding againſt the Defendant upon the ofber 
Iſſues, the other Parts of One entire Defence, ſhould ſtand; in caſe 


wie mould grant a Repleader upon, or an Amendment of this Part: 


For, if that ſhould be permitted, the Finding would ſtill be againſt 
the Title of the Deſendant, it 28 ſet up and pleaded as u: en- 
tire File. 


1 agree that if it ud upon the whole Record, « thats the 
© Defendant was No duly elected,” it would be as Ld: Ch. Jul. 
Prot ſays, a vain ad idle Thung, tr to grant a Ander, rat 
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* J. 6 Mad. 
2. 5th Point, 
accred. 


But if the reſt of the Iſſues are ws Parts of, and ponder upon 
the WHOLE T1TLE ; the ſame Reaſon does not then hold. | 


The Way to do complets Juſtice indeed, is to let in the one Side, 
without prejudicing the other. 


If a Repleader was to be granted, (upon the Suppoſition of this 
being the only Iſſue,) it muſt be * WITHOUT Cots. But as this was 
a M. ale of the Deſendant; (in which the Proſecutor was not to 


blame,) We ought to do the moſt complete Juſtice We can, be- 
tween Both. 


My Ld. Ch. Baron was gh in his Opinion, “that He could 
© not admit Proof dei ferent from the Iſſue joined ;” And alſo © that 
this Iſſue was connected with the others.“ 


If ſo, the Verdicts were without Evidence: And it was agreed 
< that they were to be without PREJUDICE.” Therefore ſuch Ver- 
dicts ought to be ſet aſide, as without Evidence; and not to con- 


clude againſt the Defendant, which would be a Prejudice. 


Tee He pr opoſed to ſet aſide theſe whole Verdicts, 
on Payment of Co ofts ; and to pe” the Denn Leave to amend 


00 Plea. 


if it r had been upon a Demirner (which there might have hw) 22 


the Court would have given Leave to AMEND. 


This ſeems to be the true Way to come at Juſtice; and what 
We therefore ought to do: For the true Text is boni Judicis eft, 


© ampliare e (not“ Juriſdictianem, as it has been 


often cited. Y 
FT his is what I would wah to do, if We e can do it. 


Mr. Juſt. DrxIs0%— 


Formerly, Verdi were not aſed to be ſet aſide: And therefore, 


at that Time, Repleaders uſed very commonly to be granted. But 


they have been leſs uſual of late, ſince —_ Practice of oy aſide 
Verdicts has prevailed. 


On Repleaders, the Iſſue was conſidered as void; and the Ver- 
dict too: And . the Judgment was, © to replead.” 


An Information in Nature of a Quo Warrants does not differ from 
other Caſes. 5 2 ere 


3 


* a a Py 26. 0 oth. Mt 
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Er 


Here is an entire Plea: The Repli ication ſeparates it, * takes Iſſue 
on different Parts of it. The Replication ought to have demurred 
to this immaterial Part of the Plea: But Te is joined upon it: And 
there is a Verdict upon it in the Negative, v/z, © That the Defen- 
« dant was not ſo ſworn as he has pleaded. » What can the Court 
do? The Iſſue and Verdict are impertinent and void, How then 
can the Court give Judgment, when it does not appear whether the 
Defendant had a Right, oR NOT? (I nada now upon this ** 


Iſſue only.) 


Well then, If you ſet alide any Part of the Verdidt, You muſt 
ſet aſide the Whole. 


And this uſed, formerly, to be one Ive, 


1 well remember that Caſe of Rex v. Philips, M 7 G. l. It went 
upon an Uſage to hold over. The Point was Whether a Repleader 
ſhould be granted, when the Caſe could not be varied: And it was 
holden that that would have been vain and idle. On the contrary, 
it was faid that it would be a different Thing, if the Caſe could 
have been mended upon a Repleader. I don't doubt but that there 
were great Numbers of other Iſſues in that Caſe, as well as in this: 

And yet a Repleader would have bern there granted if the Caſe could 
have been mended, on the Uſage. 


The J/hole muſt be {et aide, if Part is ſet alde. 


Tt is ſaid © that this is a DEFECTIVE Title. 
| But it is NO Tithe at all It i is only one Linik of the whole Chain, 


I think We may ſet aide the zobole Verdict upon one of the 
Hes being void. And this is better than granting a Repleader: 
Upon which a Writ of Error may be brought, and may long de- 
pend; which will be a much * Delay of Juſtice, 


Mr. Juſt. FosTER— 


This was an | Eledion under a Mandamus, upon the Statue of 11 
6. 1, in order to ſettle the Peace of the Burrough. 


IM are 12 Jſſues joined, All found for the 4 a doit houit 
Evidence, on any of them: So that none of them have been yet 
really tried. 


It is agreed * that in caſe of a /ngle Iſſue which doth not deter- 
mine the Right, (which way ſoever unc a Repleader Day 


be granted.” — 3 
41 5 The 
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The 9th Iſſue, in this Caſe, falls directly within this Rule. It 
is totally immaterial to the Queſtion of Right. 


If therefore the Verdicts on the other Iſſues, pn. which no Fai. 
dence was given, vary the Caſe and ſtand in the Way of a Repleader, 
they ought to be All ſet aſide: Or TW NE, complete Juſtice can 


not be done. 


„J. ante 294. 


And I think, as this Caſe is circumſtanced, the Agreement men- 
tioned by the Lord Chief Baron, * © that the Verdicts were to be 
ce without Prejudice in any future Trial,” may without a Strain be 
extended to any future Litigation in the Cauſe. 


Lox Man+PIELD— 


l am now fully ſatisfied, by what my Bethe have ſaid, that 


= whole Verdi? may be 2 aſide, on Payment of N and with 
Liberty to amend the Plea. 


But that muſt be upon a particular Motion. 


And I have no Doubt but that We may 90 this WITHOUT the 


Conſent of the Proſecutors. 


Which Motions were xcrantingty afterwards made by Mr. Ner- 


. ton; and granted, after A faint Attempt by Mr. Serjeant Foote to ſhew 
- Cauſe, and then to get Coſts as between Client and Attorney; in 


both which Attempts, he was unſucceſsful: For the Rules were 


both of them made abſolute, upon Payment of Common Cots; 
| obliging the Defendant, however, to take ſhort Notice of Trial, 


Friday 13th. 
May 1757. 


Rex ver/. Inhabitants of Fremington. 
(Lord Commiſſioner Wilmot abſent.) 


WO I er removed Mary Bevans from Fremington to Sher— 
_ well in Devonſſure: And the Seſſions, upon Appeal from this 


| Order, diſcharged it. 


The Subſtance of the Caſe ſtated was no more than en 


* . This Pauper, Mary Bevans, had been bound an Apprentice, by a 


| Pariſh Indenture, to one Richards in Fremington: Who, after ſome 


Time, declared th.t he had no Buſineſs for Her; and gave Her 
Perm: iſ ion to go and work elſewhere, for her o.] N Benefit. Where- 


upon ſhe went, to one Mr. Net, a Relation of her ſaid Maſter's, 


11 N purſuant 
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purſuant to her ſaid Indenture - Maſter's Recommendation and 

* expreſs and particular Leave given Her (of his Accord) * 70 go * % Rex 
« 2% Mr. Nott, of Sherwell, and live with Him, if they could agree; wy pi e 4 
and made an Agreement with Mr. Nott, to ſerve Him from Iſt 13 06.7758. 
« June 1753. till Lady-Day 1754. for the Wages of 32 Shillings:“ Ne. 

And She accordingly went and /ved with Mr, Nott, in Shorawell, 

from the ſaid 1ſt of June 1753. fill 15th Nov. 1753. and received 

Wages for that Time; and then went 6ack to ber Indentuge- Majicr 
(Richards) in Fremington; with whom She ſtayed 8 Days; 5nd 

then her Apprenticeſhip expired, by her coming to 21: {For it was 

a Pariſh-Indenture; And She was bound to ſerve Him till Age or 
Marriage.) And it was ſtated that She had gained no Settlement ſince. 


The Seſſions declared themſelves to be of Opinion “ That the 
« Pauper's Settlement was in Fremington: And they therefore va- 

cated the Order of tht two Juſtices, (which had removed Her from 
 Fremington to Sheraell.) 


This Court was moved, for a Rule to ſhew Cauſe why the Or- 
der of Seſſions ſhould not be quaſhed: For that the Settlement of 
the Apprentice was in the Pariſh where ſhe had ſerved the LAST 
40 Days, namely in Sherwell; And it was a Service UNDER Ihe In- 
denture, being with the Conſent of the Maſter, and the Indenture of 
Apprenticeſhip having never been diſcharged. 1 Strange 10, 1 Strange 
554. 1 Strange 582. and 2 Ld. Raym. 1352. 8. C. 2 Strange 1001, 


The Counſel who were to ſhew Cauſe, in Support of the Order 

_ of Seffions, acknowledged the general Poſition © That the Settle- 
ment of an Apprentice is in the Pariſh where the laſt 40 Days 

© dervice was performed:”” But, without -pretending to controvert 
this Principle, they raiſed a Doubt Whether this was the pre- 

* ſent Caſe, upon the Facts ſtated.” For here the Maſter could 
receive no Advantage from this Service of his Apprentice; but ſeems 
to have given Her free Leave to make her own Advantage of it, in 
the beſt Manner She could: And therefore ſhe may well be confi- 
dered, as being, by his Petmiſſion, Su! Juris. DP 


It was replied that the Indenture was never diſcharged: So far 

from it, that She returned to her Maſter, and ſerved out her Ap- 
prenticeſhip. And the intermediate Service, (by his Permiſſion) 
was under it. „ 


Lokp MansrIr Ip faid that, as the general Principle was ad- 
mitted, the Caſe was reduced to a very ſhort Queſtion. It was 
very plain, He ſaid, that the Pauper was noT diſcharged from her 
Apprenticeſhip: Her Maſter only gave her Permiſſion to go elſe- 
where and ſerve another Perſon, for her own Benefit. She did ſo: 


3 Faſter I erm 3o Geo. 2. 


And nn She came back again to Her Maſter, and was re— 
cerved by Him, and ſtayed with him 8 Days, which was 70 the Eng 
of her Term of Apprenticeſhip. So that it was no more than a 
generous Intention of her Maſter, to give Her this Permiſſion to 
ſerve the other Perſon for her own Benefit: But the Apprenticeſhip 
neither was, nor was intended to be diſcharged. Conſequently, the 
Service with Mr. Nort in Sherwell was a Continuation of he Ap- 
prenticeſhip, and performed under it. 


Mr. Juſtice Dex1son and Mr. Jaſtice FosTER expreſſed them- 
| ſelves to the like Effect: And the latter mentioned the Caſe of a 
* Rex v. I. Servant who was * permitted by his Maſter to go away three 
habitants of Weeks before the End of his Year, in order to take the Benefit of 
gen nog the Herring-Fiſhing Seafon ; And was, notwithſtanding his n 
18 * 5 9G. done fo, adjudged to have gained a Settlement. 
2, 


Per Cur. unanimouſly 
ORDER of SE$510NS quaſhed : 
Oxprk of two JUSTICES affirmed. 


| Setwday 14th wg 1 : 
"My 1757. - Rex ver. Inhabitants of Alton. 


(Lord Commiſſioner Wilmot abjent. ) 


WO Juſtices removed Ann Crockford, the Wire of Richard 
Crockford jun. and her four Children by Him, from Elve- 


hw to Alton, (Both 1 in Hampſbire: ) Which Order was confirmed | 
by the Seſſions. | 


The foodie Caſe ſtated by the Seſſions was, ſhortly, this. The 
Father and Mother of Richard Crockford Junior (this Woman's 
Huſband) came by Certificate from Alton to Eivetham ; where 
Richard Crockford Junior was born, AFTER the ſaid Certificate. 
| Richard Crockford Junior afterwards (on 29th Augu/t 1734.) be- 
came a hired Servant to Sir Harry Calthorpe, at Efvetham, (the 

Place of Sir Harry's Reſidence ;) and was hired and ſerved Him 
there, for one Year; and the like, for a ſecond Year: But the 
LAST forty Days Service of the ſecond Year was at SCARBOROUGH | 
in Yorkſhire, The ſaid R. C. Junior did xo quit the Service of the 

faid Sir H. C. at the End of the ſecond Year ; But at the Expiration | 
of the ſaid ſecond Year, (vis. on 29th Auguft 1736,) the ſaid R. C. 

Junior afplied to the ſaid Sir H. C. to make a NEW Agreement fon 

ANOTHER Year : When, the ſaid Sir H. C. ſaid, It would be 

% TIME ENOUGH, when THEY RETURNED Home to Elvetham.” 

Whereupon the ſaid k. C. Junior CONTINUED ON, for ABOUT © 

4. WEEKS, 
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WzEKs, until the ſaid Sir H. c. addewdd back from the ſaid Pariſh 
of Scarborough unto the Pariſh of Ekvetham : When, the ſaid R. C. 
Junior was AGAIN HIRED by the ſaid Sir H. C. for a third Year, at 
advanced Wages ; and ſerved the ſaid third Year out, in the ſaid 
Pariſh of Eluetbam; and continued in the Service of the ſaid Sir 
H. C. for feven Herr more, in the ſaid Pariſh of Etvetham ; And his 
Wages were, every Year, by Agreement, advanced. After the ſaid 
R. C. Junior quitted the Service of the ſaid Sir H. C. He married 
Ann, the Perſon named in and removed by the Order : By whom, 
He had the 4 Children alſo named in the Order. 


The Seffions confirm the Original, Order; for that the Pariſh of 
Alton gave the Certificate, UNDER which, the ſaid R. C. Junior was 


born; And neither his Father nor Himſelf did any Act, whereby 
to gain a Settlement 1 in Elvelbam. 


Upon a Motion to quaſh theſe two Orders, two Objections were 
made to them: vig. 


iſt. That the Wire and CuIIDREN, ONLY, are removed; 
without any Notice at all being taken of the Huſband : So that 


this Removal is, or at leaſt (for Aught that appears to the SOOT) 


may be, a Divorce of the Woman from her Huſband. 


2d Objection. That tho' Richard Crockford Junior the Huſband 
could not indeed originally gain a Settlement at Elvetbam, by his 


S rvice there, ſo long as he remained Part of bis Father's Family, (as 


his Father came thither by Certificate;) Yet he might, and actually 


aid ceenlirly gain a Scttlement for Himſelf at“ Scarborough, which * 1 Strange 


was a third Pariſh, BY his ſerving THERE above 40 Days: And 


524. 
Iubabitants 


then, after that Time, and after having gained a Settlement of his S Puri 
own, he conſequently mult gain a ſubſequent Settlement at Elvetham, 0x" 


under his new Hiring and Service with Sir H. C. for the THIRD 


Year; having been, fre ſuch Hiring and Service, already EMAN- 


CIPATED from bis Father's Family, BY having once en gained 
a Settlement Jor Himſelf, at Ve eee, 


It was anſwered, upon hewing Cauſe— 


1ſt. That as the Huſband's Place of Settlement appears, upon the 


Order, there can be no Doubt but that the J// ife and Children * 
be ſent to it. 


2dly. That the general Poſition upon . this Objection i is 


founded, is contrary to the Intent and Meaning of the Certificate- 


Act, and would defeat i it's End, 


4 K Beſides, 


ex V. 
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Beſides, here was a Continuation of the firſt Original Contract: 
Which went on, notwithſtanding this caſual Reſidence at Scarbo- 
rough ; and was never diſſolved, or even interrupted. 


And the CourT determined accordingly, upon both Objec- 
tions ; after having taken Time to conſider of the Caſe, Withore- 
gard to the 2d Objection, 


Loxp MANSFIELD * the Opinion of the Court. 


it Otjedion. Iſt. Alton appears to Us (for the Reaſons I ſhall give in anſwer 
to the 2d Objection) to be the Huſband's Settlement. He was at 
Elvetham, only under a Certificate from Alton; And He is expreſly 
faid to have gained no Settlement in Efvetham, by any other Act 
than what is particularly ſtated : And we can't intend that He did. 


. 1 Crrarge Therefore his Wife and Children were * properly ſent thither, He 


544. Himſelf could not be removed from Elvuetbam, if he was not at 
Elvetham: And if he ſhould be found there in future, He may be 
removed by another Order. 


2d Objection. 2dly. The Original Service at Dinkins (to which Pariſh this Man | 


was certificated from Alton) continued and went on, during the 
whole Time; uf it e the _ intermediate Reſidence at 
Scarveraugh. os 


Undoubtedly, a Catal may gain a Settlement, by ſerving 40 
Dine in a FER where the Maſter Himſelf has none. 


And it may fo happen, that a Servant may gain a Settlement in a 
Place where the Maſter NEVER comes: For the Service may be 
performed, in a Place from which the Maſter, in his own Perſon, 
is locally abſent; or if the Servant has his Maſter's Leave to be ab- 
ſent at any Place, for his Health, yet his Service continues. 


But in the preſent Caſe, the Servant gained no 8 at Scar- 
Borough; either upon the general Grounds of theſe Determinations; 

or upon the particular Circumſtances of the Caſe itſelf; or upon 
the Authority of thoſe Caſes that have been imagined. to be ſimilar 
to it. | | 


| This Perſon was a Sertificate=Man, hired by Sir H. 0. 60 Gentle- 
man of Faſhion,) in a Pariſh where Sir Harry lives and reſides, Sir 
Harry goes to Scarborough, (a Place of Public Reſort,) for his 
Health or Amuſement ; and not as an Inhabitant, but oy as 4 
Sojourner. Whilſt they were there, the ſecond Year of his Service 


ended. This Was mentioned by the Servant to his Maſter : And 
on 
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on the Servant's propoſing a new Agreement, for another Vear, 
the Maſter ſaid © It od be time enough when they returned Home.” 
When he came Home, He hired the Servant, for another Vear: 
And the Servant continues to live with him ſeven Years. 


Now if this Service for 40 Days at Scarborough were to acquire 
a Settlement there, it would be a very great Hardſhip, both upon 


the Pariſh of Scarborough, the Place of Public Reſort; and alſo upon 


the Pariſh of Elvetham, who depended upon the Certificate given them 
by the Pariſh of Alton. 


_ Suppoſe, a Servant was to break his Leg, and be left by his Ma- 
ſter pon the Road; or ſhould be waiting at a Sea-Port Town, for a 
Paſſage, above 40 Days; the Service, in both theſe Caſes, conti- 


nues: And yet, would it be reaſonable that this ſhould gain a Settle- 


ment in ſuch Pariſh? This could never be the Intent of the Law- 
Makers. 6 Y 


The Maſter's Place of Abode, his Domicil, can never be ſup- 
poſed to be at Scarborovgh: And if his caſual ſojourning there were 
to obtain a Settlement there for his Servant, attended with the 


Conſequences drawn from it, this would be a Fraud upon the Pa- 
riſh to which the Certificate is given, and where the Servant was 


hired apen the Faith of ſuch Certificate. 


Indeed, the Caſe of the King againſt the Inhabitants of St. Peter's 


in Oxford, reported in 1 Strange 524. has been ſtrongly urged, to 
prove that the Servant ſhall, in the preſent Caſe, gain a Settlement 


in Scarboraugh, ſince the Maid, in that Caſe, was adjudged to have 


gained one in Fawly, only by ſerving her Miſtreſs there during 


Bot [Here, his Lordſhip entered into a very full Diſcuſſion of 
this Caſe; and expatiated very largely upon it. In doing which, 


He obſerved that the Report of this Caſe, as it appears in 1 Strange 


524. is very inſufficient and incorrect, in point of Fact; and that 
the Reaſon there given, is as incorrect as the Fact: And added that 


he had looked to ſee how this Caſe was ſtated by Mr. Burn, and 


by Mr, Foley; (For it is mentioned in Mr. Burn's Book, Title Poor, 


Fo. 526. in the Folio Edition, and in Foley's Caſes on the Laws 
relating to the Poor, Fo. 215.) and found that none of them ſtate 
it truly. However, out of them all, he ſaid, one might diſcover 


it: And accordingly he ſtated what he collected, from all theſe Ac- 
counts, compared together, to have been * probably the true State 
of the Caſe; which he took to be this—Mrs. Cooke was Mother 


*F infra. 
the true State 


in Law to Dr. Clavering, and alſo to Mr. Freeman; and lived, (as N 


/ l a 0 from the Re- 
a Lodger, or Viſiter, or Friend, ) ſometimes with Dr, Clavering in cord, 


_ Chriſtchurch, 
2 ” 
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Chriſtchurch, nd ſantetimer with Mr. Freemas at Fawly-Court : 80 
that She had really xo Place of Abode; and was as much at Home, 
with Mr. Freeman, as with Dr. Clavering. Therefore She could 
not be conſidered upon the Foot of a Perſon who had a ſettled 
Dwelling at Chriſtchurch, and only went on a mere Viſit to PFawly- 
Court. Upon the whole, he concluded that this Caſe did not at all 
| ſtand in the Way of the Court's determining, in the preſent Caſe, 


that R. C. Junior, the Servant of Sir * C. did not gain a Settlem * 
. Scarborough. 


Note—Since there has been ſo much Doubt and WS | 
henſion concerning the Caſe here cited, I have had the Cu- 


rioſity to tranſcribe it from the Original Record: And the 
true Caſe 1s as follows 


« Rex v. Inhabitantes Sancti Petri in Oriente in Civit. Oxon”. 


Two Juſtices removed Mary Norris from the Pariſh of St. Peter 
in the Eaſt in the ſaid City, to the Pariſh of Faaly in the ſaid 
County of Oxford: Which Order was diſcharged by the Seſ- 
ſions, upon Appeal; It appearing (as it is ſtated in the Order 
of Seſſions) That the ſaid Mary Norris was hired at Chriſt- 
church in Oxon, an EXTRAPAROCHIAL Place, on the 16th 
of May 1717. fer one Year, to Mrs. Cooke, who then lived, 
and ever ſince hath lived with her Son in Law Dr. Clavering, 
Canon of Chrijicburch-College aforeſaid, as 4 Sgjourner or 
Boarder; and continued in ber Service there. till the Month of 
—— in the ſame Year; when, Mrs. Croke went, upon a 
VII, to her Son Mr. Freeman's, in the Pariſh of Faaly 
_ aforeſaid, where She continued three Months, u ON the ſaid 
Viſit; And her ſaid Servant Mary Norris was with Her at the 
ſaid Mr. P-eman's and continued THE Rt in her Service all the | 
three Months: At the End of which, the Miſtreſs returned 
again to Chriſtchurch aforeſaid; And there the Year's Service 
[ YT + exprrea, She having ſerved her Miſtreſs the whole Vear, in 
1 pPeouuijſuance of the fi, 7 o 
n= CE & 
| oi Die Martis prox' poſt quinden' 
= Scæ Trin' Anno 89, Georgi Regis. 


The Rule (which I took from the Rule-Book) is Ordinatum 
eſt qd Ordo Sns810Nn1s in hac Cauſa facta, de et concer- 
nen' Amotion' cujuſdam Mariæ Norris a paroch' Sci Petri 
Orien' infra Civit” Oxon' ad paroch' de Faaly in Com' præ- 


di, CASSETUR; et qd Ordo ORIGINAL1S AFFIRME= 
TH Ku” 


Lord 


Faſter Term? 30 Geo: 2, 


\ „ @ + ve. 


Lord Mans eld edi to mention another Caſe EIT had 
not been cited at the Bar) from Mr. Fuley's Book abovementi- 
oned, Pa. * 197. between the Pariſhes of Biſhop's Hatfield, and“ 'Tis Pa. 1 
St. Peter's in St. Alban's, Hertfordſhire: Where two Juſtices ha- l if 
ving removed one Langley from Biſhop's Hatfield to St. Peter's, and vas in H. 1 
their Order being appealed from, it was ſtated, upon the Selens G. 2. 
Order, That Langley, the Pauper, was a Huntſman to one Mr, Ar- 
nold; And that Mr. Arnold lived ſometimes in Weſtminſter, and 
ſometimes at his Houſe in Northamptonſhire; but that Mr. Arnold 
himſelf had no Settlement in St. Peter's in St. Alban's: But that bi 
Langley ſerved the laſt 40 Days of his Year in the Pariſh of St. Peter bl 
in St. Alban's, wiTH his Maſter Mr. Arnold. This, the Juſtices | 
at Seſſions thought, gained no Settlement for Langley in St. Peter's 
in St. Alban's: And they quaſhed the Order of the two Juſtices, 
which removed Him thither. But this Court quaſhed that Order 
of Seſſions; and held Langley s Settlement to be in St. Peter's in 
St. Alban's, BY SERVING his Maſter, Mr, Arnold, the laſt 40 Days - RY 
of his Year THERE; though Mr. Arnold, the MT had no Set- | _ 
tlement ther E. | Wl. 
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And that is clearly ſo, © That the Maſter's LEE 710 Settlement . 
« in St. Peter's, would not at all vary the Caſe.” And that! is there 
ſtated, as the wh.le Point of the Queſtion. 


But t upon the very Pace of that Caſe there atiſes anther Dili. 
tion. For the Servant was a Huntſman; And Gentlemen who are 
keen after the Diverſion of Hunting, have their Huntſmen and 
Hounds frequently removing from one Sporting Country to ano- 
ther, and often kept in other Places than where they hemſelves ge- 
erally reſide: Nothing is more common. And this Huntſman 
might go from Place to Place, with his Hounds, into various ſpor- 
ting Countries, and perhaps NEVER live in the ſame Place where 
bis. Maſter's Reſidence was. Now F this was the Caſe, it is no 
more than the Caſe of the Oxford Stage-Coachman's Servant 
(1 Strange 528:) hq gained a Settlement in Chipping-Micomb, 
_ He performed bis Service; though" the NMlaſter never reſided 
there at all. 


And chad. is 10 * Caſe (as fir as has come to my Knovileder 
that interferes with our preſent Opinion upon the Cafe now gages 
our Conſideration. 


 Therefors'I think that u pon the Caſe now ſtated in the preſent 
Order; And for that the Servant NEVER QUtTTED his Maſter's 
Service, but returned with Him to Sir Harryis own” Habitation, 

and continued in his Service there for ſeveral Years; this is a Con- | 
41 : TINUATION 
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Faller Te erm 30 o Geo R. 


aun in * R. p. V. 3. 233. 8. C. Ferrat. 8. 8. C. 


- "TINUATION of the Original Service in Els, "which 4 was . 


gun under the Certificate from Al (los. 


And I lay great Streſs upon the Circumſtance of Sir H. Os tel- 


| ling the Servant (when he informed his Maſter, at Scarborongh; of 
| his Year's being ended, and propoſed his being re-hired for ano- 
ther Year,) © that it would be time enough, when they returned 


„Home to Elvetbam: Since it appears plainly, by this Anſwer of 


the Maſter to the Application of his Servant © to make a new 
Agreement for another Year,” That the Contract between them 


was NOT finiſhed and put an End to, at Scarborough ; but adjourned 


and CONTINUED over, 


1 alſo lay great Streſs upon the Ke of the Samar 


being (accordingly) re-hired by his Maſter, upon their Return Home 
- to 2 toetham; and continuing 7 Years more in his Service at Elvetham, 


, And I likewiſe lay great Streſs upon the Circumſtance of this 


y Pauper s having come from Alton by Certificate, to Elvetham; where 
. Ar 


C. originally hired Him; and muſt have hired Him AS a 


Perſon not capable of gaining a Settlement in Elvetham' by ſuch Hi 


ring and Service under it, by reaſon of his _ under — 
from Alton, 


Turrerorr We are of Opinion that this | Rur x be diſ- 
charged; And that the OrDER of the two JusTices, 
And alſo the Ox DER of SEss10NS confirming it, do-- 
Born of them AFFIRMED. 


And the Rule was drawn up 1 entered accordingly. 


Paxton ; erg: Rnight. 


Md Norton ſhewed Cauſe againſt a Prohibition. 


S 
This was a Queſtion whether a Prohibition ſhould be granted, 


: to ſtay Proceedings in an Eccleſiaſtical Court in a Suit by a Qua- 
ker, for a Seat in a Church; founding his Title upon a preſcriptive 


Right: In which Suit the Ecclefiaſtical Court had determined againſt 


him. And he now came, aſter Sentence below, for a Prohibition. 


Note — An immemorial Preſcription was alledged on both Sides. 


Mr. Norm -ageinſt the Prohibition, cited 2 Ld. Raym. 755. 
the Caſe of Jacob v. Dallow, 2 Salk. 551. S. C. 5 Mod. 436. S. C. 
As 


3 


—— 


Eafter Term 30 Geo. 2. 


As to Prohibitions after Sentence. 


Hitky 94. the Caſe of Eaton v. Aycliffe (which had been cited 
on the other Side,) is a Caſe to which the Court will not pay great 
Attention: It was determined temp. C. 1. Andd is a looſe Note; And 
even * Mr Watſon in his Complete Incumbent treats it as a Caſe of * Mr Juſt. De. 
| Authority. | | | ni/on obſerved 
no! 0 4 81 ; K-75 | | that the Com- 
od | plete Incum - 


The Court will not after Sentence, grant a Prohibition, unleſs ** ny Hay 
the Defect of Juriſdiction appears upon the Face of the Libel. Passi but 
* ; | by Mr. Place 
1 Strange 187. the Caſe of Argyle v. Hunt—is expreſly fo, in *7%* 
Point. And the Caſe of Stone v. Fever, Mich. ꝙ Ann@—there cited 
{Fo. 188.] is to the fame Effect. 1 Ld. Raym. 436. is alſo in 
Point: The Church-Wardens of Market Boſworth v. the Rector of 
Market Boſworth, where the Spiritual Court had adjudged again/f 
the Cuſtom ſet up; though their Law allows a % Time, than the 
Common Law, to make a Cuſtom: But the Prohibition was denied. 
So here, if the Spiritual Court will admit 4% Evidence of a Pre- 
ſcription, than the temporal Courts will; And the Preſcription is 
nevertheleſs found to be groundleſs; it is certain that the Party 200 
ſets it up, can have no Reaſon to come for a Prohibition, after Sen- 
| tence, And his only Reaſon for it can be, (as the Court obſerved 
in the laſt cited Caſe,) to get clear of thoſe Cy, which he has by 
his own vexatious Suit, rendered himſelf liable to; And which (as 
was there adjudged) they ought to pay. 5 


But Tur Cour ſeemed to think that if the SENTENCE of the 
_ Eccleſiaſtical Court was a Nullity, their Award of Cy muſt be ſo 
too. And here are reciprocal Preſcriptions alledged: And the pre- 
ſcriptive Right of the One is determined for; though that of the 
Other is determined againſt. They have adjudged the Adverſe Pre- 
ſcription to be a good One: Which they could not try; and which Ho 
they will eſtabliſh upon leſs Evidence than the Common Law requires. . 


And My LoR D MANSFIELD ſaid that though He was very ſorry 
that the Court were obliged to grant the Prohibition, (becauſe the 
Party applied for it, only to get rid of paying the Coſts occaſioned 
by his own vexatious Suit;) Yet He thought they could not avoid 
onng it. 5 | Pn 7 5 


Per Cur. Ru lx for a Prohibition made ABSOLUTE. 


| 


Rex 


- < 828 * - 
#444 - =» 


Monday 16th 
May , 757. 


— 


Eaſter Term 3o Geo. 2. 


Rex ver/. Joſeph Chaplin Hankey Eſq; 


(Lord Commiſſioner Wilmot 4b ſent.) 


Ob vet Ralph Carr an Attorney, applied for an Information againſt 


the Defendant, for ſending Him a Challenge. 
Upon hearing the Affidavits, and the Letters that paſſed between 


' theſe two Gentlemen, The Court thought that Carr himſelf ap 


r 
red to have ſent the firſt Challenge to the Other ; at leaſt, that his 


Letters manifeſtly imported a Challenge: Which the other clearly 


ſo underſtood, and accordingly . f and . to fight 


' with Piſtols. 


The CourT- held, that though the Peſerdune' had behaved very 


 - improperly; And though it would have been right for the Court 8 


have granted even CRoss- Informations, in caſe Each Party had 


applied for an Information againſt the other ; Yet they thought that 


when the Aggreſſor, who gave the firſt Challenge, came and applied 


for an Information againſt the Other who only accepted it, (however 


= improperly and unlawfully ; ) it was a very different Caſe ; And that ; 


the Court had no Reaſon: to give him this ExTRAoRDINARY Remedy, 


by way of Information: but ought rather to leave Him to his ORDI- 


 NARY: Remedy, by Action or by Indictment. | 


Therefore the RuLE © to ſhew Cauſe why an n Information 
{8 ſhould: not t be granted,” Was DISCHARGED, NG 


*Robinſon =.” Raley. 


* 25 G. 2: Ros l 775. 


_ His was an Action of Treſpaſs The Neclaration contained 
1a great Number of Counts; amongſt the Reſt, One ii Treſ- 


paſs for breaking and entering the Plaintiff's Cloſe; and depaſturing 
it with Sc; And for breaking and entering his Free-Warren ; A 
2d Count, to the like Effect; (but in different Years ;) So a 3d, 


4th, 5th and 6th. And 6 more, for breaking and entering ano- 
ther Cloſe called Sandes Piece; a 14th for taking and carrying 
away the Plaintiff's Trees: and a 14th for taking and 8 away 


his Goods and Chattels. 


3 
The 


Eaſter Term — — 317 
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— band 


The Defendant had Leave to lend Geral Pleas: And accordingly . 
He pleaded, 1ſt. The General Iſſue, to the whole. ad Plea (by 
Leave, ut ſupra,) That As to the Cloſe called the Rabbet-Walks, 
« That it is one Rood of Land, Parcel of a Common-Field ; And 9 
« that Mr. Finch, in Right of his prebendal Eſtate, and all &c. | bl. 
« have Right of Common &c. in certain Fields called Middle | i 
« Fields, whereof the Rabbet- Walks are Parcel :” Which Right 1 
he derives to Himſelf; and fo juſtifies under it. The like Plea, 
to the other 5 next Counts. He pleads, as to the 6 Iſſues relating 
to Sand's Piece, the General Iſſue. To the 13th Count, He pleads 
Tenancy of another Cloſe, under the Plaintiff; And juſtifies under 
a Licence , and avers that it was uſed for Gates, Sc. Another Plea 
was a Right of Common, Sc, Sc. 


ö xx 2 » 
3 — 4 wx 
. AO OE, Ss we — — = 8 
N - - — 82 


The Plaintiff, in his Replication to the 2d Plea to the 1 Count, 
traverſes the Right of Common: And in his Replication to the 
like Pleas as to the other five Counts, traverſes the Rabbet-Walks 
being Parcel of the Middle Fields. In his Replication to the laſt 
mentioned Plea, he traverſes the Right of Common. All theſe 
Iſſues were found for the Defendant. To the Plea to the 5th 
Count, the Replication traverſes © That the Cattle were the Defen- 
« dant's own Cattle; and that they were levant et couchant upon the 
* Premifles, and commonable Cattle.” To this there is a f pecial 
Demurrer for Cauſe, (viz. © that the Replication is multifarious, ; 
« and that ſeveral Matters, ſpecifying them, are put in Iſſue; 

e whereas only one /ingle Matter ought to be 10 ;”) and Joinder i in 
Demurrer. To the Plea to the 13th Count, the Replication tra- 
ven the Licence; (after proteſting © that the Tree was not uſed 
« for Gates Gc. as is alledged by the Defendant's Plea.“) And to 
this Replication alſo, the Defendant demurs ſpecially ; and ſhews 
for Cauſe, ** That it concludes to the Country, whereas 1 it ought to 
* conclude with an Averment,” 
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| Serjeant Poole, for the Defendant, complained of the Hardſhip the in Demurrer, 
Plaintiff put upon the Defendant in the 5th Count, by inforcing the 
Defendant to prove the Cattle to be his own Cattle, and commonable 


| Cattle; and levant and couchant upon the Land: Which Hard Pp 
had ebliged him to demur. 


He argued that Jome One Fact only * to be put in Iſſue ; 3 
Not Several. 


He cited Co. Lit. 126, 4. [Letter q, r.] It muſt be One six IE 
certain material Point. And ſo alſo 8 Rep. 67. b. Crogate's Caſe 
[the laſt Reſolution,] lays down the Rule accordingly, T hat an 
by Iſſue ought to be full and $INGLE.” 


4M Now 


oy 8 ** 


— I. 


— ET 8 . 
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| Now here are three pisTINCT Fass put in Iſſue, by this Repli- 
cation : Any One of which was ſufficient, 


For if the Cattle were not his cw, or were not lJevant and 
couchant, they were not commonable Cattle. The Plaintiff might as 
well have put Twenty Facts in Iſſue. e 


This therefore is, at leaſt, a Fault in Form : And We have de- 


murred ſpecially, and ſhewn this for Cauſe ; © That the Replication 


dis multifarious, and that ſeveral Matters are put in Iſſue (ſpecify- 


zd Demurrer. 


ce ing them; 5) whereas only One SINGLE Matter ought to be ſo.” 


As to the Licence—The Replication (proteſting that the Tree was 


not uſed for Gates Sc.) traverſes the Licence. To this Replication, 


We have demurred, out of Neceſjity : For though We really have 


a Licence, yet the Perſon who gave it to Us (the Plaintiff's Steward) 


has denied it; and We apprehended, would do ſo again, on Oath. 


Therefore We have demurred ſpecially, and ſhewn for Cauſe 


That the Replication concludes to the Country, deren it 5 2 
0 to conclude with an Averment. 


Naw they ought to have reverſed the Licence ſpecially, and to 


have concluded with an Averment. Crogate's Caſe, 3d Reſolution, 


[b. 67. a. b.] ſhews that this Licence ought to have been ſpecially 
traverſed, and concluded with an Avermenent.” And Raft. 660. b. 


bis. 661, 630, 651. and 1 Brown, 353. and Thompſon's Eur. . 


And a other Precedents, are fo. 


Indeed where the cobile of the Plea | is merke the Conclafion | 


may be to the Country. But this is not a Traverſe of the Whole. 


So that this is a Departure (by Mr. Rovinſon) from the common 


: Form of Pleading. 


1ſt Demurrer. 


Mr. Yates a for the Plaintiff, 


One Part of the Duplicity (is, the Cattle not being comme 


; is not pointed out by the _ Demurrer. 


However, this Traverſe: is not double : Though I agree that it 


numerally contains ſeveral Matters; all which ToGeETnEeR make up 


the Defendant's Plea, and make One ENTIRE Defence. And it is 
within the Reaſon of Crogate's Caſe, 8 Co. 67. 


Wherews Duplicity is, where diſtinct Matters, NOT bla Part 
of one entire Defence, are put in Iſſue. For there are Caſes where 


ſeveral Matters may be put in One Traverſe : As, for Inſtance, a 


Cuſtom Fong of e Parts. 


. Now 


3 — — — 
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Now All theſes Parts here. traverſed, make One entire Defence. 
For the Cattle muſt be commanable, Jruant and couchant, and his 
,wn: Or elſe, it is no ſufficient Defence. To prove which, he 
cited 1 Ro. Abr. 398. Letter G. Pl. 2, 3. Letters H and I, through- 
out. 1 Saund. 227. The Caſe of Stennell v. Hogg, and 2 Show, 325. 
The Caſe of Manneton v. Trevihan, in Point. 


- — I . 2 


St ˙ EIS. 7 » aw 
— — 


As to the Licence, che Cauſe of Demurrer ſhewn is, that he 24 Demurrer: 
% ought to have maintained his Declaration; and that he ought 
«© to have concluded with a Traverſe and Averment.” 


But Precedents are both ways. 2 Brown's Eur. 28 3. concludes 
as the preſent does. And whoever has ſeen the whole of this Record 
will not think that either of the Parties has concluded 700 haſtily. 
He cited the Caſe of Clark v. Glaſs, Tr. 28, 29 G. 2. B. R. to 

prove that where the wHoLE Contents of the Plea are denied, the 
Coaclafion muſt be to the Country : But where, only a particular 
Fact is denied, the Concluſion muſt be with an Averment, He alſo 
cited 2 Lutw. 1399, 1401. The Caſe of a v. Raines. [7 


Serjeant Poole, in Reply— 


iſt. As to the two Matters making but One entire Defence— iſt Demurrer, 


Vet being Variety of” Fats, they ought not Bath to be put in Iflue. 
wee 8 Caſe, 8 Co. 67. 


And the common Method is, to traverſe 172 : that the ſaid Cattle 
were /evant and couchant.” 


As to the Caſe of Manneton v. W I agree that the Cattle 


Wert to be /ewant and couchant. My Demurrer here is in Point of 
F ORM ; and 1 iS e 


2dly. 1 do not know but the Party may go to Ille, in Jome 2d Demurrer, 
Caſes : But I ſay this is not the common Form. 


i The Caſe of Huſtler v. Raines, 2 Lutw, 1399, 1401. proves 
Nothing againſt Me, 


Loxp Mans IELD held both theſe Demurrers to be ee 


* 


The 8 Rules of Pleading are Candi in Atrong 
Senſe, and in the ſoundeſt and cloſeſt Logic ; and ſo appear, when 
well underſtood and explained: Though, by being miſunderſtood 
and mi ble Goy are often made uſe of as Inſtruments of Chi- 
cane. 
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i Demurrer, * As to the preſent Caſe—'Tis true, You muſt take Iſſue upon a 
Angle Poli x: but it is not neceſſary that this ſingle Point ſhould 
conſiſt only of a ſingle Fac r. Here, the Point is, the Cattle beit 
entitled to Common : This is the ſingle Pol x r of the Defence. But 
in Fact, they muſt be both his own Cattle, and ALSO l/wvant and 
couchant ; which are two different eſſential Circumſtances, of their 
being intitled to Common; and Both of them abſolutely requiſite, 


2d Demurrer. So, as to the Licence The Licence is the Point in Queſtion. And 
 __ this Point in Queſtion, © Whether the Licence was given, or not,” 
is put in Iſſue: The Whok turns upon this particular Propoſition. 
Indeed it may be a different Caſe, where the whole of the Plea is 

NOT denied; but only ſome Parts of it. But that is no? (his Caſe. 


Mr. Yates has made right and reaſonable and intelligible Diſ- 
tinctions: And He has cited an expreſs Authority. 


Mr. Juſt. Dzx1soN concurred. 


1 Demurrer. 1ſt. As to Crogate's Caſe—The Replication © de injuria ſud pro- 
„ prid abſq; tali Cauſa, will do, in all Caſes where Matter of 
Title, and other Things of that kind, are not included in the“ 4%; 

tali Cauſa: And if You admit them, You may then plead 

De injuria ſud propria, abſque RESsIDIO Cauſe ;” traverſing that 

| Refidue. But the Rule in Crogate's Caſe don't affect this Caſe. 

For here the Que ſtion is One ſengle Propoſtion, vis. the Meaſure of 
the Common: And the Meaſure of the Common is the Levancy 


| and Couchancy jointly with the Property. 

i. ET, —_ 37, is a more ſenſible Report of the Caſe of Molliton 
= and Trevihan, than 2 Show. 328. And there, the Levancy and 
1 Couchancy, together with the Property, were eſteemed to be the 
| Meaſure of the Common; and ot the Levancy and Couchancy 


only. 


So that Nothing more is here traverſed, than the Meaſure of the 
Common. The Caſe is in Point. 2085 


Beſides, I think it is 20 Crogate's Caſe, 


2d Demurrer. As to the Licence lt is right, and avoids the Prolixity of Plead- 
ning. The old Way indeed was otherwiſe ; but it is altered, of late. 


And He cited a Caſe (of an alternate Way of traverſing a corrupt 

Agreement,) which was in M. 5 G. 1. B. R. Fen v. Allen — Where 
it was holden “ That the Plaintiff has a Liberty either to rep'y 
V 0 op ee re go AM 
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« that the Bond was ; given. upon aan An ” and to tra- 
verſe the Corrupt Agreement with an Ab/que bcc; or to deny the 
corrupt Agreement directiy, and conclude to the Country. And the 
Caſe of Baynbam v. Matthews, 2 Strange 871. goes upon the very 
tame Foundation z and mentions the fame Alternative. 


Mr. Juſt. Fos Tk, I am of the ſame Opinion. 


Mr. Norton, who was alſo of Counſel for the Defendant, defired 
the Court not to give Judgment yet; but to give them an Opportu- 
nity to move for Leave to withdraw their Demurrers, and amend : 

Which the Court agrecd to. And in a few Days afterwards, Mr. 
Norton, moved for Leave to withdraw the two Demurrers, and plead 


to Iſſue; (upon Payment of Colts: :) And a RULE was thereupon 
granted, to SHEW CAUSE, | 


And now Mr. Yates ſhewed Cauſe, for the Plaintiff, againſt the 
| Defendant's being at Liberty to withdraw the two Demurrers, and 
plead to Iſſue. And he cited 6 Mod. 102. The Caſe of Croſs v. 
Bilſon. 6 Mod. 1. The Caſe of Staple v. Hayden. 1 Ld. Ra 
668. The Cate of Fox v. Wilbraham, and 2 8 1002. Te Bank 
of England v. Morrice. 


| Serjeant Peole—and Mr, Norton contra, for the Defendant— ; 


The Merits have not been tried upon theſe Demurrers, We move 
this at Common Law ; not under any Statute, And the Court are 
not bound down by any certain Rules. And they cited 2 Saund. 
402. Rex v. Ellames, [2 Strange 976.] Dutcheſs of Marlborough v. 


Widmore, Hil. 4 G. 2. B. R. The Caſe of Cope v. Marſhal, Tr. 
28 G. 2. B. R. V. 3 8. C.] 


The Caſe of Giddins v. Giddins, [Tr. 29, 30 G. 2. B. R] was 


even ater the Court had given their Opinion. 3 „It was after 
a Demurrer 


And 8 is a Declaration of 20 Counts, manifeſtly intended to only : But the 


catch the Defendant, and to ſave Coits. | the Court had 


given no Opi- 


nion; and the 
If our Motion is granted, the contingent Damages aſſeſſed, will Rule was 


be out of the Caſe, and will be as none at all. made abſolute 


without De- 


fence. 
Lokp ManksrIELD-IIͤt is admitted to have been done, after a 


DeEMuRRER and Argument: But this is after 4 TRIAL ; and 
without any favourable Circumſtances. 


Now as no Caſe of ſuch an Amendment after a TRIAL is cited, 
L take it for granted that None EXISTS. 
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Theſe are frivoleus Demurrers: And the only View of this Mo- 


tion is 20 get rid of the Cs. But the Plaintiff would have had 


his Coſts, if the Defendant had done right at firſt, and joined 


Iſſue upon theſe Facts; , they had been found againſt him. 


80 that here is neither Precedent, nor Reaſon for allowing this 
Motion. 


n e Drvr so concurred. 


| Where the Demurter is firſt argued, Before any Trial of - the 
Iſſues, the Court will give Leave to. amend: As in the Caſe of 


Giddins v. Giddins. But this is an Attempt to amend an Iflue at 


Law, AFTER a Verdict has been found on the Iſſues pon Facts, 
and contingent Damages found upon the Demurrers : Of which, 


there never was an Inflance. And We do not know where it would 
end; Nor do I well know how the Cauſe could be * carried 
down to Trial. 


E 40 


3 0 


i this had at firſt gone down to Iſſue; and had been found 


= the nn, It would have carried Coſts. 


The Court cannot help ſeeing that this is upon Lek Here 
are Verdi&s and contingent Damages found. Therefore We cannot 


help this: I wiſh We could; becauſe the Merits ſeem t to be with 
the Defendant, 


| The Caſes of Amendment cited are where the Whole i is ſup- 
poſed to be in PapER: Or elſe the Court couLD NOT have done 
it. We have no Authority to do this, AFTER 'tis 8 = 
RECORD. 


Mr. Juſt. FosTER concurred. 


Per Cur? unanimouſly JUDGMENT for the 
PLAINTIFF upon the DEMURRERS. 


| Roberts 
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M. 29 G. 2. Rot lo 62 5. 
(Lord Commiſſioner Wilmot abſent, in Chancery.) 


82 HIS was a Special Caſe reſerved at Ni, prius at Guildball, 
1 on a Trial there before the late Ld. Ch. J. Ryder. 
It was an Action upon a promi ſſory Note, brought by the In- 
dorſee, againſt One Defendant only; though the Note imported, 
upon the Face of it, to have been made by wo Perſons: And the 
Declaration 3 the Note, as if it had been an ABSOLUTE 
One, payable on the * Death of a Perſon named in it: Whereas it . p, awe 226. 
appeared, upon the Face of it, to have been given pon two ſeveral C v. Nelſon, 
ConpiTtions, For the Note when given in Evidence, came out . 
to be thus © We (naming the Defendant Peake Ax p another Per- Hefendant 
« ſon) promiſe to pay to A. B. 116/. 115. (Value received,) on the ſhould come 

« * Death of George Henſhaw: PrRoviDED He leaves Either of Us e's als 
_< ſufficient to pay the ſaid Sum, Ox f Ve ſhall be OTHERWISE that was to be. 
« able to pay it. Te. Se . 


Signed by PEAK E apc} i 
And yet it was laid in the Declaration, merely as a Promiſſory 
Note abſolutely and in all Events payable on the Death of G. H. 
Mur. J. Clarke of Lincoh's-Im—pro r. 
The two Queſtions upon this Caſe are — 
uſt Whether this be a NEGOTIABLE Note. 


2d. Whether this Note, given in Evidence, ſupports the Deola- 
2 which is upon an ABSOLUT H Note payable on the Death 
of G. H. 5 


Firſt Point — There can be no Doubt but that /, the Note given 
in Evidence had not had the Proviſo added to it; but had merely 
been made payable on the Death of George Henſbaw; it had been a 
good negotiable Promiſſory Note, within the Statute of 3 & 4 
Aun. c. 9. [F. 1. By 
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For the Contingency of the Death of G. H. is not ſuch an un- 
certain Contingency, as that the Event may poſſibly or probably 
never happen; And ſo the Note might perhaps ever become pay- 


able: But it is an Event CERTAIN and NECESSARY; and 70 other. 


wſe, nor in any other Reſpe& uncertain, than merely as to the 
particular TIME when it will happen. So that it is no more than 
the ordinary Caſe of a Promiſſory Note payable at a FUTURE Day, 


And to prove this Doctrine, and that this is a negotiable Note, 
He cited 2 Strange 1217. the Caſe of Cooke v. Coleban full in Point; 
being © to pay, &c. within Six Weeks after the Defendant's Fa- 


© ther's Death.” 1 Strange 24. the Caſe of Andrws v. Franklin: 
ſtill ſtronger; being © to pay, Sc. within two Months after ſuch 


* a Ship ſhall be paid off.” 


Then as to the Proviſo or Condition; it is made abſolutely pay- 


able, on George Henſhaw's Death, an Event which will certainly 


happen: Therefore the Proviic is repugnant to the Body of the Note. 
And he endeavoured to ſhew a Reſemblance between this Caſe, and 


that in 2 Salk. 463. the Caſe of Wells v. Treguſan, and the Caſe in 


21 E. 4. 36. and Brooke, Obligation 58. [S. C. abridged.] 


Second Point The Note produced in Evidence will ſupport the 
Declaration. | 5 1 e | | 


1{t Objection is That the Note is only laid, as the Defendantts 
ſeveral Note: Whereas it imports upon the Face of it, to be 


made by 2⁊uo Perſons, jointly. 


Anſwer. Perhaps One only /igned it: Or if the Other did alſo 


ſign it, it was, nevertheleſs, equally the Note of the Defendant. It 


is laid, and muſt be pleaded according to its g Operation. 1 Strange 


76. the Cale of Butler v. Maliſſey is moſt directly in Point. 


24d Objection. That this is laid as an ABSoTU TH Note, with- 
© out mentioning the two Conditions,” (of being payable) “ Ir he 
„ ſhall be able; or © 1 Henſhaw ſhall leave either of them ſuf- 


© ficient to pay it.“ 


Anſwer—But I fay that this Note produced in Evidence, which 
contains theſe two Conditions, will ſufficiently ſupport the Decla- 
ration. 1 255 i os 


In attempting to ſupport this Aſſertion, he mentioned 6 Med. 
228. the Caſe of Roberts v. Harnage. 2 Salk. 659. S. C. 4 E. 4. 29. 
and 1 Strange 76. the Caſe of Butler v. Maliſſey, before mentioned. 


— 
— 
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W the the Defendant was about to ſpeak: But 


Lond MANSFIELD ſtopt Him, and faid, I fancy you will hardly 
argue this: (meaning that it was ſufficiently clear on Mr. Norton's 


Side of the Queſtion.) 


Mr. Norton—This was an Action brought by an Indorſee; and 


is under very particular Circumſtances. 


I agree that a Note in the Name of two, and importing to be 
made by two Perſons, may be actually figned by One only and 


will be good: Alſo that a Note may be declared upon, according 
to it's legal Operation. 


As to the reſt—If the Court was clear, He laid He would not 
trouble them. 


LokD MANsFIEID—I am very clear. 


This Note was apehl upon a Contingency: But it is xo an AB- | 
$OLUTE Note. What would it ſignify, to have put in all theſe. 
Contingencies, / the Party was abſolutely and at ALL Events bound 


to pay it upon the Death of George Henſbau? Moſt manifeſtly, it 


was not intended that he ſhould be bound to Pay it upon George 


Henſhaw's Death, at all Events. 


Therefore this is not a negotiable Note: For a Note payable upon 


an uncertain Ng; is not a negotiable Note. 
Mr. Juſt Dr NI SON concurred. 


A Note payable eventually upon an uncertain n Contingency can 


never be a negotiable Note. And if it had been ſo, yet there ought 


to have been an Averment © N George Henſhaw did leave One of 


them ſufficient to pay it;“ te that the Defendant Was other- 


vwiſe able to pay it. 


And indeed this ſhews plainly that it is not a negotiable Note | 


within the Meaning of the Act of Parliament; which means and 
intends an abſolute Note pans at all Events. 


And I think too, that it is a Variance in the Declaration, from 
the Note itſelf, for want of ſetting out theſe Conditions: It * 
to have been ſet out, as it really was. 


40 But. 
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But indeed One of theſe Points depends upon the other: And 1 


think this Note 1s only eventually and conditionally payable; and by 


no Means abſolutely and at all Events. 


Mr. Juſt. FosTER concurred both as to the Variance; and alſo 


that it was NOT a egotzable Note, as being payable eventually, and | 


not abjolutely.. 


Per Cur. JUDGMENT for the 
DEFENDANT as upon a Nonſuit. 


Denn, ex dimiſſ. Burges, Vid. ver}. Purvis-et al'. 


T H Is was a Special Caſe, upon an Eje&ment tried at Maid- 


lone Aſſizes, in Auguſt laſt. 


Richard ra being ſeiſed in Fee Simple of divers Gavel-kind 


 Mefſuages, Lands, Tenements and Hereditaments in the ſeveral Pa- 
riſhes of L. M. B. M. and H. made his Will in Writing, on 15th 
Feb. 1735: and thereby deviſed his ſaid Meſſuages, Lands, &c. to 


his Wife Eligabeth for her Life; with Remuinder to his Brother 
Thomas Burges, in Tail Male; with Remainder to William Burges 
(Son of his late Brother John Burges) i in Tail Male; with Remain- 


der to his own right Heirs for ever. And the ſaid Richard Burges 


dicd without Iſſue, and without 1evoking or ons his ſaid Will. 


And the aid T7 homas Bu ges and Hilliam Burges are ſince dead 


| without Iſſuc. 


"On Sth September 1746. the ſaid T; homas Burges made his Will: 
Whereby He deviſed All His real Eſtate in the ſeveral Pariſhes afore- 


ſaid, to his Wife Ann urges, for her Life. 


On 6th. March y 5 5. the aid lizabeth Widow of Richard 


Bur ges died. 


In Pafer Tem. 29 G. 2. the faid Ann 1 the Deviſce of 
the fl. id 7 homas B. brought her Action of Ejectment, for a Moi 
of the above Gavelkind Lands and Premiſſes, upon A SUypPosI- 


TIN © that her Teſtator Thomas, (as the Reather of the ſaid Ri- 
« chard,) and William B. (as the Nephew of the ſaid Richard,) 


cc 


were the ONLY Heirs of the ſaid Richard, at the Time of his 
Deceale, according to the Cuſtom of Gavelkind; and, as ſuch, 
" intitled to the real Eſtate of the ſaid Ricard iu MoizTizs.” 6 


dees Term 30 Geo. 2. 


On Trial of this Ejedtment, it appeared, in the Courſe of the 
Evidence, that the faid Richard Burges, at the Time of his De- 
« ceaſe, left a Nzece (named Mary) the only Child of WILLIAM 
« Burges, One OTHER Brother of the Teſtator, who, by the Cu- 
« ſtom of Gavelkind, was titled as Co-Heir, TOGETHER 40/t/ 


« the ſaid Thomas (the Brother) and William (the Nephew of the 
Teſtator,) to the Premiſſes 1 in Queſtion.“ 


Whereupon, by Conſent of Parties, it was ordered by the Court, 
that a Verdict ſhould be given for the Plaintiff, as to One third Part 
of the Premiſſes in the Plaintiff's Declaration ſpecified; ſubject ne- 


vertheleſs to the Opinion of the Court of WY s Bench, upon a Caſe 
to be ſtated upon this Point via. 


0 Whether the Plaintiff, on her Declaration FoR a MottTy of 
„ the Lands, Tenements and Hereditaments therein mentioned, 
can RECOVER One TRIRD Part of ſuch Premiſſes.” 


Which Order of N if ; prius was afterwards _— made a Rule 
of this Court. 


And it came on now, — Special Paper, to be argued, 
Mr. Knowler, being Counſel for the Plaintiff argued— 


That the Lefive of the Plaintiff muſt recover ACCORDING to 
bis Title, 


And this is ſo, Whether the Ejectment be 8 for an undi- 
vided, or a ſoveral and divided Part: for the whole, or for Part of 


2 Thing; for an Entierty, or for a Moiety. . 


In Plawd. 420, 424. b. ebe s Caſe the Ki blames 


Himſelf for not having objected to the Verdict. But 3 Bulſtr. 
184. the Caſe of Cowper v. ani, and many other Cates ex- 


plode Plœden's Notion “ that the Verdict was liable to Objection 
* upon that Account.“ | 


Here, the 88 is for One undivided Part; and the Ver- 


dict, for another undivided Part. Which is not a material Vari- 


ance from the Declaration, ſufficient to prevent the Plaintiff's ha- 
ving Judgment. 


For there is no Neceſſity that the Verdict ſhould agree preciſely 
with the Declaration. All that is neceſſary is, that the Thing, for 


which the Verdict is given, ſhould be comprized in, and be Part 
f the T bing demanded by the Declaration. 


And 
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Ann. 


And it could be upon no other Foundation, that the. Caſe was de- 
termined, which is mentioned in 2 Ro. Abr. Tit. Trial, fo. 704. 


Fl. 22: Where an Ejectment was brought of 4 Meſluage ; And it 


appeared in Evidence, and was ſo found by the Verdict,“ That 
« only a ſmall Part of the Meſſuage was built by Incroachment on 
the Leſſor's Land; not the Reſidue ; and yet the Plaintiff 1 
c Judgment.” 


Here, the Declaration is for a Maiety ; to which it was then ſup 
poſed that the Leſſor of the Plaintiff had a Right, as Deviſee of One 
of two Brothers of the Teſtator. Indeed it came out upon Evidence, 
that the Teſtator really left zhree Brothers and Co-heirs : So that 
the Leſſor of the Plaintiff had in Fact a Title to a Hhird Part on. 


And the Verdict is accordingly, for a Third. 


But the lee incr unt the One 7 kind. So that what is reco- 
vered by the Verdict, being contained in, and being /eſs than what 
is demanded in the Declaration, this Caſe muſt be ruled by the 


Ground I have already mentioned, *© that the Leſſor ſhall recover 


« ACCORDING To his Title.“ And in Point to prove this, is the 


Caſe in 1 Siderf. 229, of Ablett, Leſſee of Glenham, v. Skimer : 
Where the Declaration was of a fourth Part of a fifth Part; And 


the Leſſor's true Title was only to + of of a fifth Part; (which 
was ONLY A THIRD Part of what was demanded : ei it was re- 


ſolved © that the Verdict ſhould be taken according to the Title.” 


Mr. Burrell, for the Defendant, premiſed that this was a hard 
Caſe; and therefore deſerved Favour, and juſtified the Defendant's 


inſiſting on all legal Objections. Then He urged that the Plaintiff 
muſt ſhew a clear Title to make ſuch a Leaſe as is confeſſed by the 
Defendant: And, as he knows his wn Title, he ought to ſet it forth 


AS it is. 


10 the Caſe of Berington ex 4 Dormer v. Parkhurſt; 10G. 
2. B. R. and in Dom. Proc. May 1738. H. II G. 2. The Court 


held that the Plaintiff could not recover ; becauſe the Demiſe was 


laid before the Time of Actual Entry : And the Leaſe was holden 


void in its Creation. 


And if the "EDT is laid & Die Datis, it will not fappart an Entry 


upon the Day. 


Two Tenants in Common cannot declare upon a joint Leaſe, So 
is Cro. Jak. 166. The Caſe of Mantle v. Wallington. 


2 | Commberb. 
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Camberb. 190. in the Caſe of Moore v. Parndon, One Habendum 
to two Demiſes, was indeed holden well enough, on Error brought. 
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15 334, 33 6. The Caſe of Goodwin v. Blackman, was an 
FjeQment of the tenth Part of a Meſſuage deſcribed as being in 
two Pariſhes, whereas the whole lay in One of them only: It was 
Holden that the Evidence did not maintain the Declaration ; which 
was preciſely, of the tenth Part of an entire Thing. 


Hardres 3 20. In the Caſe of Wheeler v. Joulſon, The Court in- 


clined that a Demiſe de Herbagio et Pannagio, did not maintain a 
Declaration for the Land. 


And he ſuppoſed there might be a Dicence between Treſpaſs, 
and Ejetment : And concluded with praying a Rule for a Non-Suit. 


Mr. Knowler in Reply—Here, the Plaintiff's Title was not known 


to Her: For She ſuppoſed I o Brothers; And it comes out 
that there was a third. 


And the Queſtion is Whether She can recover under 7h1s Title. 


The Plaintiff here ſtands in the Place of a Coparctmer : : And 
therefore She may bring her Action for ber Part, by Herſelf. 


The Caſe of Ablett v. Skinner, in 1 Sid. 229, is in Point : 'Tis 
the very Caſe, as to the Recovery being /e/s than the Demand. 


Therefore He prayed that the Plaintiff might be at Liberty to 
enter up Judgment on this Verdict. 


Lonp Mauer 111 — 


This is an a exceeding plain Caſe. The Rule bt right, 
* That the Plaintiff muſt recover according to his Title,” Here, 


She has .damanded HALF ; And She appears intitled to @ THIRD: 
And So much ſhe ought to recover. 


Mr. Knowler' 8 Principles, and his Authorities are Both right: 
And the Caſe of Ablett v. e which He cites from 1 Ss 
229, is in Point. 


And ſo if Vou demand 40 Acres, Vou may certainly recover 20: 
"OT Day's N proves this. 
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And fo it is, in an Aſſiſe: Part may be recovered, on a De- 
mand for the HMhole. And no poſſible Objection can be made to 
this. For if MoRz is laid, there is no Reaſon, why he ſhould not 
recover LESS: Though the Reverſe indeed will not hold; vis. 
That if he demands leſs, he ſhall nevertheleſs be intitled to recouir 


Nice. 


Mr. Juſt. Dex15oN concurred And faid, He thought the Caſe 
of Goodwin v. Blackman, cited by Mr. Burrell out of 3 Lev. 334, 
335. was a ſtrange Caſe, And the Caſe therein cited, (p. 355.) 
44. Ajjſe 27, of an Aﬀize of à Mill, and a Recovery of only Part 


fe is put 5 of it is a ſtrong Cale * againſt it. And that principal Caſe reported 


ſuch, by the 


Reporter | in 3 Lev. 334. is contrary to all Experience. And Levinz there 


who makes a cited ſeveral good Caſes, on Behalf of the Plaintiff ; which the 


the Authority 


Quzre, as to Court did not deny. 


of the princi- 
pal Caſe, and Mr. Juſt. FosTER concurred, And faid the Caſe | in Siderſin was 


cites this old; in Point. L! Sidery. CO ] 


Caſe in order 


to invalidate 


the Court's Per Cur. unanimouſly _ 
Sy | Let the Poſtea be delivered to the Plaintiff in res 


to enter up JUDGMENT for the PLAINTIFF. 


Whiſkard, Aſignce be. wer. Wilder 


1 A Demurrer to a Declaration on a Bail. Bond. 


Mr. Whitaker, for the Re Objected that the Declaration 
ought to have particularly ſet forth that the Debt was /worn 10 
© by the Plaintiff; and that the Sum ſworn to be due, and for 
„which the Defendant was holden to bail, was marked on the 
%% Writ.” For he alledged that without ſhewing this, here was No 
SUFFICIENT Authority to ARREST the Defendant : And conſe- 
quently the Bail-Bond is not good, fince the Act of 12 G. I. c. 29; 
but vid. And he cited 1 Strange 399. The Caſe of Milli v. Bord; 
Where the original Proceſs was returnable at a Day out of T erm: 
And it was therefore holden a v Procels. 


Now hed | it is not ſhewn, * That the Debt was to the Amount 
« of 10/.” nor is the Sum due ſworn to, or the Writ marked: All 
which are eſſentially paige by the aid Act of 12 G. 1. c. 29. 
Sections 1 & 2. 


| Serjeant 


4 
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Serjeant Poole, for the Plaintiff, argued e contra, That the eile 
ration is good, in it's preſent Form. 


It is an Action brought by an Aſſignee of a Bail-Bond; Which 
he properly ſets forth; and then ſhews the Bond to be forfeited : 
Which is the whole that i is —— for the Plaintiff to ſhew. 


And if the Sheriff has holden the Defendant to Bail, when he 


ought not, or improperly ; the Remedy of the Defendant for that, 
is agatnft the Sheriff : But the Bond itſelf is good, and not void ; 
(however voidable it might poſſibly be by Plea.) 


And he ſaid he would mention a very late Caſe, in Proof of his 


Poſition : Which Caſe was, by Name, Norden v. Horſley, deter- 
mined laſt Week, in C. B. It was an Action on a Bail-Bond, taken 


for more than the Sum ſworn to; And this Statute of 12 G. 1. was 


pleaded : But the Court held the Statute to be only en. ; 12 1 
over- ruled the Plea. 


Ner 3 18 it USUAL to inſert this in the Declaration. 


Mr. Juſt. Bae it is often done, and often not: T hive 


often ſeen Declarations of BoTH SORTS 3 ſome, one Way; 


ſome, the other. 


Mr. Whitaker, in Reply. My Objection is, That there is not 
« a ſuſficient Autherity ſet forth, for the Sheriff to ARREST the De- 


« fendant.” And there is no need to plead this: For it is a, void 


| Bond. 


3 Leu. 74. The Caſe of Graham v. Crawſhaw, proves the Bond 


taken upon an impoſſible Condition, to be contrary to the Statuts of 


H. 6. (23 H. 6. c. 10.) and to be void by it. 


And ſo, this Bond alſo appears, upon the Face of ho Declara- 
tion to be a void Bond, as being contrary to the Statute, 


And 12 6G. I. makes this Circumſtance Gaia to conftiaate a 
egal Proceſs; and muſt have Reference to the Statute of the 2 3d of 


Henry 6th. 


And this is not like the Caſe of Norden v. Horſley | in C. B. 
Where the Bail-Bond was only taken for a greater Sum. 


Here, the Arreſt was void: And conſequently, the Bail- Bond 
was wid, too. 
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Lok D MANSFIELD—'This has not been thought neceſſary to be 
ſet forth, till this Time, ever ſince the making the Act of 12 G. 1. 
Nor does it, upon Reading the Act, appear 8 be an ESSENTIAL 
Requiſite to the Validity of tbe Bail-Bond, nor in the Nature of a 
Condition precedent "Hg it. But on the contrary, the Statute of 
12 G. 1. appears to be only DIRECTORY to the Sheriff. So that 


though the Sher may be Himſelf anfwerable for — an Omiſſion, 


yet the Bond i 7s NOT VOID. 


And I think, it is noh likened to the Caſe of raking Bail for 


a larger Sum. 


In both theſe Caſes, the Sheriff, (or perhaps the Plaintiff ,) may 
be anſwerable or puniſhable But the Bond is not void. 


Mr. Juſt. Duwnzon concurred—He ſeemed to , wonder that this 


3 Point had never yet been determined. 


He thought the Plaintiff was not, in Point of Law, obliged to ſet 


this out, in order to intitle him to his Action : 'T hough it certainly 
bas been yin done, Irs major Cautela. OE OE od 


1 his Original Action a ppears to have been an Acetiam for 50 l. 


And a good Precept 1 is ſet out. Therefore the Defendant was liable 


to be arreſted. And it is ſet out © that he as arreſted.” This Act 
of 12 G. 1. does hot make the Proceedings void, in Caſe the Defen- 
dant be arreſted w:thout Affidavit and marking the Sum ſworn to, 


7 _ n the Back of the Writ : It oy pRonIBITs the Sheriff and 
Plaint 


iff from doing it. And they may indeed be liable to an 


Action upon the Caſe for it; (though perhaps not to an Action of 
| 2 ) But it does not make the Bail-Bond voID. | 


Therefore I think there 7s zninagh ſet out, in the Declaration to 


maintain this Action of Debt upon the Bond. 


Mr. Juſt. Fos ER coheurred. The AR of 12 G. 1. is = direc- 


N tory 1 does not make the Proceſs void. And as this Objection has 


never been taken before from the Time when the Act of Parlia- 


ment was made; I think it ought to be diſcouraged no, nee 


upwards of 30 Years. ) 


And if the Fact was fo, That therè ua 10 Affidavit, the De- 
fendant might have been relieved in a much eafier Method; by apply- 
ing to the Court, or to a Judge to be ene upon Common Bail. 


Per tar unanimouſly 
 JupGMENT was given for the PLAINTIFF. 
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"HIS was a Trial at Bar on the Civil Side of the Court, 


TJenry Earl of Carlifle ver). Armſtrong et al',” "pom 


: 
we 


Three Queſtions were to be hereby tried. 


iſt. Whether, upon the Death or Alienation of the Tenants of 
the Barony of Gilleſſand in Cumberland, a reaſonable ARBITRARY Fine 
at the W1LL of the Lord, be payable to the Lord, or not. 


2d. Whether the Tenants have Liberty to let for three Vears, 
or mortgage, without Licence of the Lord, and without paying any 
Fine at all. | 


3d. Whether they had Liberty to exchange, &c. without Licence 
or Fine. 8 8 | : © dis art: Mn 


But the Defendant's Counſel ſaid they did not intend to inſiſt 
on the 2d, Queſtion, ſo that the firſt and third only remained in 
Diſpute, es VVV 


About Six in the Aſternoon this Trial ended in a VerDiIct 
for the PLAINTIFF, upon all the three Iſſues. 


Rex ver/. White and Ward. didi 2oth 
5h e May 1757. 
F HE Defendants had been convicted of a NusANCE in erec- 
ting and continuing their Works at Tw:ckerham, for making 
acid Spirit of Sulphur, Oil of Vitriol, and Oil of Agua fortis. The 
Indictment run thus, viz. That © at the PARISH of  wickenham, 
Sc. near the King's Common Highway there, and near the 
* Dwelling-Houſes of ſeveral of the Inhabitants, the Defendants 
* erected 20 Buildings for making noiſome ſtinking and offenſive 
Liquors; and then and there made Fires of Sea-Coal and other 
Things, which ſent forth abundance of no:ſome offenſive and flink- 
ing Smoke; and made, Gc. great Quantities of no!ſome offenſive 
linking Liquors; called, &c. whereby and by reaſon of which 
_* noiforme offenſive and ſtinking, &c. the Air was impregnated with 
* norſome and offenſive Stinks and Smells; to the Common Nuſance 
** of all the King's Liege Subjects inhabiting, &c. and travelling 
and paſſing the ſaid King's Common Highway; and againſt the 


ec Peace, Se.“ 
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Sir Richard Lloyd—for the Defendants—(on Monday 1 5th Nb. 


vember 17 56,) would have moved a mixed Motion; vis. both for 


a new Trial, and alſo in Arreſt of Judgment; or, at leaſt, in Ar- 


reſt of Judgment fit, and for a new Trial afterwards But 


Tar CouRT held that neither of theſe Methods could conſiſt 


with the GENERAL RuLE of the Court, or with a particular Rule 
made in this Caſe, to give them Leave to move either of theſe Mo- 
tions on this Day, though the 4 Days given upon the Peſſea were 


expired. Whareapon Sir Richard was obliged to begin with the 
Motion for a new Trial. And He faid that this Indictment was 
laid for making a Liquor, from whence the Air was impregnated 


with noxious, hurtful, unwholſome, and ſtinking Qualities: And the 
Engliſh Word * noxious anſwers to the Latin © nocruus.” But it 
| ee He ſaid, upon the Evidence, that the Fumes, however of- 
fenſive and diſagreeable to many Perſons, were by no Means in re- 


: ME NOXIOUS, huriful or . but the contrary. 


Rule to ſhew Cauſe: With this Addition; —“ That the Defen- 
dants ſhould have 3 Days Time to move in Arreſt of Judg- 
ment; after the Court ſhall have given their Opinion upon 


the preſent Motion, for a new Trial, as upon a Verdict 
AGAINST Evidence. 5 


on Tueſday the 23d of the ſame Month, Mr. Juſt Dex15on 
reported the Evidence; which was of great Length, He ſaid, there 


being about 75 Witneſſes on each Side: However He collected 
the Subſtance of it together in his Report. It appeared to be very 
ſtrong on the Part of the Proſecution: And He declared himfclf 
Satisfied with the Verdict. And it appeared upon his Report, that 


the Smell was not only intolerably offenſive, but alſo noxzous and 
WOW and made many Perſons lick, and e them Head. Acvs. 


r. Joſt. Pn ſaid that Noiſome and. « 8 ” were 


ee Terms; and that there was no other Latin Word for - + 
* noxious,” but ce noctuu, 


1 he Rol was therefore DISCHARGED, as to Setting 25 de the 
LY erdiet. Ip 


On the Saturday following, Sir Richard Lloyd, Mr. Norton, Mr. 


Serjeant Hewitt, and Mr. Nares, moved in Arreſt of Judgment; 


(which was not yet ſigned.) They objeted to the Indidment; It 


being laid generally, at the PARISH of Twickenham; and only ſaid 
© near the Common Highway” but not ſaid to be i» the Town | 
or Village: It mz. be upon a Heath or Common, for Aught that 


appears 
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appears to che contrary. Though i it appears hs 2 Re. h 139. 9. 
Title Nuſance Letter F. pl. 2. Rankett's Caſe: that making Candles, 


even in a Vill, which cauſed a noiſome Scent to the Inhabitants 
has been holden to be no Nuſance. 


But here, no OFFENCE is preciſely laid. 1 3 0 that by 
te reaſon of the noiſome offenſive and ſtinking Smoke, the Air was 


© impregnated with noiſome offenſive Stinks and Smells:” which 


are vague uncertain Terms. As to © — V. Minſhew, and 
Skinner” $ „ 


Tremaine's Pl. Cor. 195. Rex v. n (for keeping a Glaſshouſe) 
uſes the Words © unwbolſome and dangerous.” Ibid. 198. Rex v. 


Cole, (for a Nuſance in keeping a Soap-boller's Furnace,) © unwhol- 


_< ſome, turpibus, periculgſſſimis, contagious and infeEtious.” Here, 
'tis only ſaid to be no:ſome and offenſive.” It ought to have been 


laid preciſely and particularly, * 2 Hawk, P.C. 184, 185, 186, * But all this 


" 8 ' 1s alſo a vague Term. It ought to have been laid to 2 to 
| | : for Murder 
and Man- 
pan, xl and 
$ not con- 


v. Broadbent, Paſch. 1745. B. R. where a Cuſtom to lay Rubbiſh eee Buss 
near the Eye of a Coal'pis was held bad: though that was a Civi 


e OUS. 


As to the vague Tora, * | Near,” there was a Caſe of Wilkes 


Suit, and the Cuſtom found by a Verdict. Much more, upon an 
Ha mene. And this is a lawful Trade; and can become a Nu- 
ſance only by Accident, viz. by being ſo to a Town or High-read. 


It can be indictable only for being exerciſed in the Heart of a Town. 


For, according to 2 Show. 327. Rex v. Pierce, © Such Trades 


” ought not to be in the principal Parts of the City ; but in the Out- 
„ Skirts.” And the Court will not here preſume that this was in the 


Town. Beſides a is the G of this Indictment. Palm. 
198, 199. 5 


Serjeant Dams Mr. Aion, Mr. De os Mr. Stow, and Mr. 
Thurlxw, contra, for the Proſecution, anſwered, that © Noiſome” 


conveys indeed a complex Idea; but ſtill includes Hurtfulneſs.”” 


It ſtands in the Place of the Latin Word © nocivus,” and certainly 
imports a Nuſance. 2 Ro. Abr. 139. Letter F. pl. 2. Rankett's Caſe 


of a Tallow-Chandler is as it has been cited: But 1 Hawk, P. C. 
TG, 199. c. 75. §. 10. Wonders at and 8 882 that Determination. 


* Near” is ſufficiently certain; and was as particular as the Na- 


ture of the Thing would admit: For it was not equally near to all 
the Houſes. And after a Verdict, it ſhall be intended to be ſo near 


as to be a Nuſance. 


As to the Caſe of Wilkes v. Broadbent—A Preſcription muſt be 


certain: Beſides, that was laid too extenſive and arbitrary. But 
here, 
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* 


how. it's being laid '* at the Pariſh of Tackle is OI. 
And in Fact, it is a very populous Place. 


They cited Jacob Hall's Caſe 1 Med. 76: who had refed a 


| Rope-Dancer's Stage at Charing-Croſs. Per Hale, Ch. J. © It be- 


comes a Nuſance to the Pariſh.” That was the Foot he put it 
upon, And this Indictment of ours is laid extenſively enough to 


| be a Common Nuſance; though not a public One: Nor did it, in 
Fact, affect other Perſons than thoſe living and paſſing near it. 


Their Objections come too late, aſter Verdict: For it is a mere 


Matter of Evidence, Whether it was noxious, or not.” And 'tis 
plain that the Defendants underſiood the Word © Noxious” in the 
Senſe of © Unwholſome;” becauſe they defended themſelves upon 


that Foot, and examined many Witneſſes abut the Unwholſome- 


neſs of the Stench. In Cro. Cor. 510. Tohayle's Cafe, (there cited in 
the Caſe of Morley v. Pragnell, Erecting a Tallow-Furnace croſs the 


Street of Denmark Houſe in the Strand was adjudged a Nuſance, 


and to be removed. Nay, an offen/ive Stench is of itſelf a Nuſance; 
even though it ſhould not be ſtrictly hurtful. An Indictment 
merely for a Stench would have been good; even without any Epi- 

thets. It depends upon rendering the Property of other Perſons in- 

commodious and uncomfortable to them: And this Point is to be tried 


5 by a Jury, © Whether the Thing be really ſuch a Prejudice or In- 


e commodiouſneſs to the Neighbourhood, as amounts to a Nu- 


FM ſance. 4 And here the Jury have found it lo, 


A4. as to tho Place—That alſo is Matier of Evidence. The 
Court can not take Notice, ex icio, of the Boundaries of the Pa- 


riſh of Twickenham. It is the Concourſe of People that this Point 


mult depend upon. And “ near” is the ſtrongeſt Word that We 


could uſe, agreeably to the Circumſtances of this Caſe, And the 
Jury, who Have examined it, have found for Us. EN: 


Sir Richard Lind: in | Reply A eta that the Epithet > 0 fen 


e fue, alone, would not be ſufficient. And as to the Word *rear,” 


He obſerved that the Jury have not found how near it was, And 
| the laying it generally in the Pariſh” at large, does not ſhew that 
it is a Fact indictable: For it might be at a vaſt Diſtance from any. 


toute, or Place of Reſort, 


Lonp ViANSPIELD thought there was nothing i in the Objections: 
W hich, he laid, are reducible to 3 Heads; vi. 


it. That there is no ſaflicient Charge of the Hutfulneſs; 


_ ally. That! it Is not preciſely charged, © to whom” the Hurt i is done; 


qdly. That 
2 
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3dly. That it is only laid generally, © in the Paklisu of Twic- 


tenbam.” 


 Firſt-—The Jury have found © that it is to the Common Nuſance 
of the King's Subjects dwelling, &c. and travelling, &c.” 


And the Word *« noxious" not only means * hurtful and offenſive 
* 70 the Smell;“ but it is alſo the Tranſlation of the very Tren- 
NICAL Term * nociuus; and has been always uſed for. it, ever ſince 
the Act for the Proceedings being in Engliſh. 


But it is NoT neceſſary that the Smell ſhould be unwholſome : It 
is enough, if it renders the Enjoyment of Life and Property un- 
comfortable. 2.199 


— 


9 


Secondly—The Perſons incommoded are ſufficiently deſcribed 
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And the Offence is charged to be to the Common Nuſance of Perſons 
inhabiting and travelling zear, &c. And unleſs they had been $0 
near as to be hurt by it, the IndiAment could not have been proved. 
Whereas in the Caſe of Wiltes and Broadbent, it was quite uncer- 
tain how near, the Rubbiſh might be laid. . 


—— — —— 


" Thirdly—It is ſuffctently laid, and in the accuſtomed Manner. 
The very Exiſtence of the Nuſance depends upon the Number of 
Houſes and Concourſe of People: And this is a Matter of Fact, to 
be judged of by the Jury. And in the very Caſes in Tremaine 
195. of a Glaſshouſe, and 198. of a Soap-boiler's Furnace, they 
are laid in Pariſhes, * apud Paroch' &c. Therefore there is no 
Foundation for the Objections. 1 5 


if. Mr. Juſt, DN Iso- There js a ſufficient legal Certarnty in this 
| Indictment: So that the Defendants had an Opportunity of making 
a proper Defence at the Trial. 1 ; 


Upon a former Trial, the Indictment then befbre the Court 
charged the Air to be corrupted. Thzs preſent Indictment is better 
expreſſed. The Word © noxious” includes the complex Idea, both 
of Inſalubrity and Offenſiveneſs. And there was no Need to ſpe- 

cify particular Inſtances of the Effects of it. There is nothing in 
20y.this Objection. And it is alſo ſufficiently charged, o whom the 
Nuſance is done. ES, 1 8 


__ L443 
. 4. 


zely. As to the laying it in a Pariſh—lIt is likewiſe ſufficient. In the 
Caſe of the King v. Blower, Hil. 27 G. 2. B. R. The Court declared 
they would take the Vill and the Pariſh to be co-extenſive: And 
they held that there were only two Caſes where it was neceſſary to 


4R 


— 


bs a vil; which were upon the Statute of Additions (where. you 
are tied up to the Vill,) and in an Appeal of Death, upon the 
Statute of Glouceſter, cop. 9. The Deſcription of being © PROPE 
& altam viam regiam, is the Common Method. And it is laid ad 


commune Nocumentum: And the Jury have found it, as it is laid. 
Therefore 1 think tis in legal Form. 


Mr. Juſt. FosT t r—The only Queſtion is Whether the Fact 
laid zmplies a Nuſance.” I think it does. Otherwiſe, the mere 
155 K it to be * ad commune Nocumentum, would not perhaps 
help it. This is certainly a Common Nuſance. And * wear the 
5 Highway and Dwelling-houſes,” is properly alledged, in order 
to ſhew it to be ſo. J. 1 Strange 686, 687. Rex v. Pappineau H. 12 
G. 1. B. R. in Point, accord. It never was objected that laying a 
bie in o NEAK” a * Highway, is bad: No; Tis Matter 


' of Evidence. FOOT, Juſtice Wilmot was abſent, in the Court 
of Chancery. | 


80 that the counr were unanimous in denying the Motion. 


vet N. B. That (according to the uſual Courſe in like Caſes) 
no Rule at all was here taken in the Rule-Book: Only, the 


Counſel for the Defendants 700k nothing ol their Maar. in 
| Arreſt of Judgment, £ 


'On 7. 22 5th May 1757. On a Motion for the Judgment (or 
rather Sentence) of the Court upon the Defendants, for the Offence 
| Whereof they ſtood convicted, — It appearing that the Nuſance was 
abſolutely xv.M>vED; (the Works being demoliſhed, and the Mate- 
rials, Utendils and Inſtruments, all fold and parted with;) They 
were, upon entering (Each for himſelf only, and for ſuch as ated 
for or under him) into a Rule © not to renew them,” only fined 
\ 6s. 84. each. But on a Diſpute afterwards ariſing, how the Rule 
ſhould be drawn up, It was on Friday 2oth May ſettled by the 
Court, to be thus“ By Conſent of Counſel on both Sides, It is 
r ordered that, upon the Defendant Ward's undertaking that nei- 
* ther He nor any other Perſon by his Conſent or Direcpion or for 
is Uſe or Benefit, ſhall for the Future make or cauſe to be made 
in the Works lately carried on by the Defendant White at Twic- 
fenbam, mentioned in the Indictment in this Cauſe, any acid 
« Spirit of Sulphur, or Preparations of Vitriol, or Oil of Aqua forts; 
a Fine of 6s. 8 d. be ſet upon the ſaid Defendant Ward, for the 
* Nuſance of which He has been convicted.” And 


The Defendant J/hite entered into a like Rule, mutatis mutandis. 


— . — Bond 
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| Bond ver}. Iſaac, | Soturday 21ſt 1 

Mey 1757: 1 

HE Dendant being brought into Court, in Obedience to a 1 
Writ of Habeas Corpus applied for by his Bail; and it being WW 
agreed-that He was in Cuſtody of the Keeper of the Savoy, as an 
impreſſed Man; The Counſel on Behalf of the Bail inſiſted upon 


their Right To SURRENDER: bim. 


Cur. (namely Lord Mansfield, Mr. Juſt. Deniſon, and Mr. Juſt. | WW 
Foſter) had no Doubt of their Right : But only heſitated as to the — 
Diſpofiticn of Him, after He had been ſurrendered. Lord Mans- 8 
FIELD mentioned the Clauſe in the Preſſing Act (J. 29 G. 2. C. 4. Wl 
8 14. P. 175.) of not taking Him out of the Service. Mr. Juſt. 
DN ISON cited two Cafes; vis. 1 Strange 641. The Caſe of the 
Bail of Boiſe and Sellers, in this Court; Where the Defendants were 
returned to be charged with two Civil Suits and ſeveral Exchequer- 
Informations for Frauds in the Cuſtoms : And when the Court was 
ſatisfied of the Reality of the Debts and Priority of the Actions here, 
The Defendants were ſurrendered, and committed 20 the Marſhal. 
And a Caſe in Tr. 22, 23 G. 2. Rex v. Chitty B. R. where the De- 
fendant was returned to be charged with a Contempt in the Exche- 
quer: He was ſurrendered by his Bail here; and committed to the 
Marſhal ; who was immediately ſerved with a new Habeas Gorge, 
to remove him to the Fleet. 


This Man is a Soldier now : And by this Act cannot be taken out = 
of the King's Service, but upon ſome CRIMINAL Matter: (J. the __ "= 
Act, as above.) So that it ſeems that He may be remanded to the. a 
Savoy, in the preſent Cale, :- 


Mr. Juſt. Fos TER In the Caſes cited hs my Brother Deniſon, the 

Proceedings were grounded on 25 E. 3. c. 19. (Which enacts 
ce that the King's Debtors ſhall not be a from the Pro- 
e ceedings of their other Creditors againſt them :”) And it was a 

Matter of Right. This is an Indulgence to the Bail, to permit them 
to bring in the Defendant and ſurrender him, But We cannot 

take him out of the King's Service; this not being a criminal Mat- 
ter: (V. ut ſupra, 29 G. 2. c. 4 8 14.) So that We may, after We 
have entered an Exoneretur upon the Bail-Piece, remand him to 
the legal Cuſtody at the Sur. 


' Lord MANSPIEID We ma y firſt commit him to the Marſhal ; 
And then remand him, e to the Savoy. 


Suppoſe 


: © For the 


clearer Un- 
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Suppoſe him to be a Soldier af Large, (not in Cuſtody ;) and that 


His Bail were to bring him in, and ſurrender him: He muſt be com- 


mitted to the ning of the Marſſal upon ſuch Surrender; but 
inftanter ſet at large: And ſo We may do here. And accor: Jingly, 
Per Cur.” He was, upon being ſurrendered by his Bail, firſt com- 
mitted to the Cuſtody of the Marſhal : But the Marthal was Ordlered 
to deliver him inffanter to the Keeper of the Savoy; And He did 
ſo, immediately, in Court. And an Exoneretur was Ordered tg 


be entered upon the Bail-Ljece. V. Poſt, 


CGapron ver /. Archer. 


PONa Queſtion concerning the TzxMs upon which the Bail 
ſhould have Time to furrender the Een, after : a Writ of 


Error brought— 


Mr. Juſt. Drxisox and. Mr. Juſt. Pes the only two Judges 


in Court, held That it was the ALLowANCE _ the Writ of Error, 
that was a Superſedeas to the Proceedings below ; And that the 
Norric of its being allowed was only to bring the Party in Poſſeſ- 
ſion of the Judgment below, into Contempt, in caſe he ſhould per- 
ſiſt in proceeding thereupon ſubſequently to ſuch Notice. And there- 
” fore, as in the preſent Caſe, the Defendant's Writ of Error was Al- 
' LOWED BEFORE the Time was expired within which the Bail had 
Indulgence to ſurrender the Principal, THouGH NOTICE of ſuch 
Allowance was not given to the Plaintiff's Attorney Zi AFTER the 
Expiration of that Time; The CourT gave the Bail the ſame Terms 


as are uſual where they apply WITHIN 7he Time indulged to them 
(by the preſent Courſe of the Court) for ſurrendering. the Principal. 


And accordingly, The Rur, to ſhew Cauſe © why the Proceedings 
upon the Writs of Scire factas iſſued againſt the Bail ſhould not 
e be ſtayed, until the Writ of Error ſhall be determined; The Bail 
e undertaking to pay the Plaintiff the Damages ecorared by the 
e fajd Judgment, oR ſur render the Defendant into the Cuſtody of 
** the Marſhal of the Marſhalſea of this Court within four Days next 
© after the Determination of the ſaid Writ of Error, in Caſe the 
« ſame ſhall be determined in Favour of the Defendant i in Error,” 


was MADE * ABSOLUTE. 


| derſtanding of the different Terms granted to the Bail, under 4. PEE en ſee 1 v. Arthur, 
I Strange 419. Hunter v. Sampſon & al", 2 Strange 781, Everett v. Gery, 1 Strange 443. Richardſn 


v. Jelly, 2 Strange 1270. Cole v. Buckland, 2 TO! 872; e the iſt and 2 of theſe Caſes; 
«which ſhew 7e ane ) : 


Pelly 
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Pelly the Younger ver/. Governor and an of th de Merdey 234 
Royal- Exchange Aſſuran May 1757. 


HIS came before the Court, upon a Caſe reſerved on a Trial 
at Guildhall, before Lord Mansfield : Where a Verdi& was 
found for the Plaintiff, ſubje& to the Opinion of the Court. It was 
an Action of Covenant upon a Policy of Inſurance. c 
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„„ Plaintiff being Part-Owner of the Ship Orn/ſcwo, an 
Eajt-Irdia Ship, then lying in the Thames, and bound on a Voyage 
to China and back again to London, inſured it at and from London, 
to any Ports and Places beyond the Cape of Good Hope, and back to 
Londen ; free from Average under ten per Cent. upon the Body 
Tackle Apparel Ordnance Munition Artillery Boat and other Fur 
niture of and in the ſaid Ship: Beginning the Adventure upon the 
ſaid Ship Cc. from and immediately following the Date of the 
Policy; and ſo to continue and endure until the ſaid Ship, % all 
her Ordnance Tackle Apparel &c, ſhall be arrived as above, and 
hath there moored at Anchor 24 Hours in good Safety, And it 
| ſhall be lawful for the ſaid Ship, in this Voyage, to proceed and 
ſail to and touch and /ay at any Ports or Places whatſoever, with- 
out Prejudice to this Aſſurance. The Perils mentioned in the 
Policy, are the Common Perils; vis. of the Seas, Men of War, 
Fire, Enemies, Pirates, &c. &c. and all other Perils, Loſſes and 
Misfortunes, Sc. The Premio was 7 Guineas per Cent. with the 
uſual Abatement of 2 fer Cent, in Caſe of a Loſs, 


Beto: 
— ES 

OLA nt 
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The Ship ſailed Cc; arrived in the River Canton in China; 
where She was to ſtay, to clean and refit, and for other Purpoſes. 
Upon her Arrival there, the Sails, Yards, Tackle, Cables, Rigging, 
Apparel, and other Furniture were, by the Captain's Order, taken 
bit of her, and PUT INTO @ Marebouſo or Storebouſe called a Bank- 
Saul, BUILT FOR THAT PURPOSE on a SAND-BANK or ſmall 
Wand, lying in the ſaid River, near one of the Banks, called Bank- 
gSarl Land, about 200 or 220 Yards in Length, and 40 or 50 
| Yards in Breadth; in Order to be there reparred, kept dry, and 
PRESERVED, Till the Ship ſhould be Heeled and cleancd and x2 Fry 7 
Sometime after this, a Fire accidentally broke out in the Bank- 
Saul belonging to a Saved] % Ship; and communicated itſelf to ano— 
ther Bank-Saul, and from thence to the Bank-Saul belonging to the 
Onſlow; and conſumed the ſame, with all the Sails, Yards, Tackle, 
Cables, Rigging, Apparel, and other Purniture belonging to the 
On 72 which were therein. 


— It 
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It was ſtated that it was the univerſal and well known UsAOE, 

and has been ſo for a great Number of Years, for all European Ships 
which go a China-Voyage, except Dutch Ships, (who for ſome 
Years paſt are denied this Privilege by the Chineſe, and look upon 
ſuch Denial as a great Loſs,) “ when they arrive near this Bank- 
« Saul land in the River Canton, to unrig the Ship, anD to take 
* out ber Sails, Yards, Tackle, Cables, Rigging, Apparel, and 
* other Furniture; and to put them on Shore, in a Bank-Saul built 
4e for that Purpoſe on the ſaid Iſland (in the Manner that had been 


done on the preſent Occaſion by the Captain of the Ozſlow,) in 


© order to be there repaired kept dry and preſerved until the Shi 


© ſhould be heeled cleaned and refitted.” And the Caſe further 
ſtates that it appears that the ſo doing is prudent, and for the Com- 


mon and General Benefit of the Omni of the Ship, the Inſurers, 


and Inſured, and ALL Perſons concerned in the Safety of the Ship. 


The Ship arrived from her ſaid Voyage, in the Thames, in Sep- 
tember 1755 ; (having been unrigged, and put in the beft Condi- 


tion the Nature of the Place and Circumſtances of Affairs would 


5 permit. ) 


Queſtion. Whether the Inſurers are Fable to anſwer for 1 Loſs, 


0 happening upon lis Bank-Saut ,) within the Intent and Meaning 


of this Ty" 


Mr. Williams, for the Plaintiff —after es that this Que- 
ſion ariſes upon the Conſtruction of a Policy of Inſurance ; That 


| theſe Policies of Inſurance are of ancient Date; are beneficial, 
as they tend to divide the Riſque; and have been every where en- 


 ObjeRtion. 


Anſwers to it. 


couraged, in Tan Countries; made theſe three Diviſions of his 
e 


ift. He uadendak: to prove that the Plaintiffs Demands are 


founded on ſtrict Fuftice ; 


| 2dly. That they are —— to both the Words and Koning | 
of the Policy; and Jupporied by Legal Determinations.— | 


zuly. He fag He ds mention the Opinion of foreign Law- 


pers, upon the Subject. 


Indeed it has hoon objected Fe that this f is not a Loſs AT sra; 
But 5 A Loſs at Land.” 


Firſt, The Policy is general: It is nor 815 to Loſſes at Sea. 


Secondly. - 


* — i * 222 52 
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—— 


Secondly— This is nt 4 Loſs at Land: It is what happened upon 
a Sand Bank in the River. 7 145 ä e e 


; Then he proceeded to his 3 Heads or Diviſions of his Argument. 
1ſt. As to the Juſtice of the Plaintiff's Caſe— - iſt. Head of 


| Argument. WM 
The Inſurers have profeſſedly and explicitly inſured the Ship and 
all her Rigging, Furniture, &c. from Fire, &c. from her going out, 
To her Rr RN. And they muſt be taken to be apprized of the 
Uſage; and to have calculated their Premium accordingly, And 
what has here been done is ſtated to have been done “ for the Be- 
ce nefit of the Inſurers, and of the Ship, and of all Perſons con- 
e cerned in the Safety of it; and alſo © to have been prudent.” - 


If the Body of the Ship had been burnt in this Interim; and 
theſe Sails and Furniture, had been ſaved BY BEING in this Ware- 
bouſe; the Inſurers would then have had the Benefit of this Sal- 
vage. Therefore they ought in the contrary Event, to be anſiwer- 
able for them, when they were by theſe Means burnt, and the Shrp 
not burnt. It was the Captain's Duty to perform the Voyage in 
the uſual and proper Courſe. And this was ſo far from being a 

Neglect or Miſbehaviour in the Captain, that He is ſtated to have 
ce affed PRUDENTLY, and for the BENEFIT of the Inſurers and 
“ of all concerned.” OY ” 


2dly. This is within the Words of the Policy—'Tis an Inſurance 2d. Head of 
« from London to any Ports or Places beyond the Cape of Good iBument. 
« Hope, and back; and DURING IHE VOYAGE: And Fire is 
expreſly inſured againſt. 1 


And it is alſo within the Meaning and Intent of the Policy. For 
this Loſs has happened within the v3u aL Courſe of the Voyage, and 
of this Species of Trade. And therefore the Inſurers are liable. 
And this is the true Diſtinction. To prove which, He cited 2 Salk. 
445. Bond v. Gonſales: © Deviation or not, muſt be taken accord- 
ing to the Neceflity and Uſage.” Clayton v. Simmons 11th March 
1741, at Guildhall. Per Lee, Ch. J. © It the Maſter puts into a Port 
* not uſual, or ſtays an unuſual Time, it is a Deviation, and diſ- 
charges the Inſurer: Not, if he does as UsU AL.” Tierney v. Ethe- 
rington 5 March 1743. per Lee, Ch. J. at Guildhall—The Goods 
were unloaded and put into a Store-Ship at Gibraltar; and there 
loſt, The Queſtion was, Whether this was a Loſs at Land; ora 
Loſs in the Voyage. He held © that Policies ought to be conſtrued 
largely, and for the Benefit of the Inſured; and according to the 
“% Courſe of Trade and the Methods us AL at the Place: And 25 
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that was the known Cons of Trade at Gibrattar. He held " the 
©. Inſurers to be reſponſible.” And in Eafter Term following: (P. 


1744. 


17 G. 2.) there was a Motion for a new Trial: Which was 


refuſed. Now that was not within the Words of the Fart Aud 
yet holden to be within the Meaning of i It, 


Where an Inſurance is for one entire Voyage, the Contract = 
nt be ſuſpended, and revived again: If it be ſuſpended at all, 
determined, And yet they will hardly argue that this Contra was 


abſelu 


tely determined by this Act that is tated, 


2d. Head of 3dly. As to the Opinions of foreign Writers they hold * that 


Argument. ee where the Aſſurance is general, the Inſurer is liable to all Los 
1 happening i in the 1 Courſe of the Voyage.“ | 


And to this Pune he cited Locrenini, de Jure Maritimo 3 85 


c. 5. 


ſect. 10. de Averſione Periculi. Whoſe Diſtinctions turn upon 


ok Maſter's purſuing the z/ual Courſe of the Voyage. Marcarlus, 
de Jure Mercator, L. 2. c. 15. N. 148. Roccus, de Afecurationt- 
bus, Ne. 1 38. The Inſurer is liable for all Loſſes durante Jinere, 


So that the Principles of Juſtice and Equity, the Strictneſs of 


Law, 


and the Opinions of Foreign Writers, All concur in Favour 


of the Plaintiff, 


Sir Richard 717 4. for the: Defendants (the Inſurers,) agreed to 
Mr. Willioms's Genera Principles; And that the Inſurers were liable 
for all Lofles during the Courſe of the Voyage. But He denied Mr. 
Williams' Concluſions; and infiſted that this Policy was certainly 


confi 


This 


ned to Lofles at Sos; Whereas his Loſs was a Loſs n Suoksr. 
is a Policy upon the Body of a Sp; And therefore is mani- 


feſtly confined to Loſſes at Sea only. Beſides, theſe Goods are averred 


* Some of the by « 

Breaches are 

2 aſlig ned. And 
ly with 


the very Declaration itſelf, © to have been carried * on Shore 
it's being an Inſurance * cut and Home,” does not br: 


this Poſition. As to the Suppoſition ce that the Ship had been 


© burnt, and the Sails, &c. ſaved;“ It is no Argument at all: For 
if they had no been 2 the Inſurers could ct certainly have been 
Hiable to pay for them. As to the Prudence of the Captain—lIt 
might be prudent with Regard to the Owners: But this Care of 


OT 


is not to affect the Inſurers. He is indeed to act his beſt, for 


Both: but diverſo Intuitu; and not to ſerve the One, at the Riſque 
of the Other. As to the Words of the Policy—He denied it to be 
d them; referring Himſelf to the Words themſelves. 


The Cafes cited Js not affect the —— Caſe: And foreign Wri- 


ters 


have fan no more than Engl Ones. For no Doubt, the In- 


ſurance muſt be underſtood to be in the uſual Courſe of 7. ach, and 


durante Itinere. But the Queſtion is, WI AT 1s the {er d — 
This 


Eaſter Term 30 Geo. 2. 345 


This is a Common Policy of Inſurance, in the old and ordinary 
Form: And it muſt be underſtood, as theſe Policies were underſtood, 
before the Eaſt India Company had a Being. And the Intent of it 
mult be collected from the Inſtrument "Ove If. 


Now this is an Inſurance of the Ship with it's Tackle and Furni- 
ture, &c. from Port to Port. And Policies muſt be conſtrued upon 
the Words of them, or from neceſſary Conſequences, If any Thing 
beyond the natural Import of the Words was intended, it ought to 
have been ſpecified: If not ſpecified, it cannot be ſuppoſed. 


The Court alone are to > judge of the Extent of the Contract. And 
theſe Contracts have been conſtrued ſtriftly. A Deviation from the 
particular Voyage inſured, ſhall diſcharge the Inſurer; unleſs a Ne- 
ce/ſity intervenes; which does, and ought to alter the Caſe. Bur 
even that muſt be within the Compaſs of the Voyage deſcribed: For if 
it happens aFTEk A Deviation, the Inſurer is diſcharged, even 
though the Ship ſhould have nd into the right Road again, 
before the Accident happened. Now this preſent Accident did not 
Happen WITHIN the Voyage inſured: For i happened ar LAx D. 


But Mr. Williams ſays © this happened i in the Courſe of Trade.” 
My Anſwer is, That We have nothing to do with the Courſe of 
« Trade.” We have nothing to do with any Thing but the Courſe 
of Navi6aTt10N; Which is quite a different Thing. Theſe Sails, 
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Tackle, Sc. were ned Id the Ship: And if the Captain s i 1 
them out of the Ship and puts them any where ELSt, the Inſurers i 
are not anſwerable. And it's being for the Benefit of the Ship, &c. # 
makes no Difference. It did not ariſe from Neceſſity: Much leſs 1 


from a Neceſſity ariſing in the Voyage. This Act of mere Pru— 
dence or Convenience cannot affect the Inſurers. And their Anow- 
ing this to be the Courſe of the Voyage, will not prove that they 
meant to inſure any Thing at Land. They cannot, by their Char- 
ter, do it; for that reflrains them from inſuring at Land: and there- 
fore they certainly never intended it. As to the Caſe of Tierney v. 
Etherington P. 17 G. 2. It was not a Common Policy. It was thereby 
agreed * that they might unload, &c. and reſtip into an Engliſh 
Ship.” Bot no Engl. Ship being there, they unloaded upon a 
Store-Ship. And this was a Peril at SE A; for the Ship was loſt 
at Sea: So that it ſtrictly and properly was WITHIN the Voyage. 
And as to it's being the Mode of Re- ſhipping, in Caſe no other 
Ship was there; here is no ſuch Agreement in the preſent Caſe, as 
was there inſerted in the Policy : So that it was within the very 
Terms of the Policy, in that Caſe, He cited the Caſe of Fitz- 
gerald v. Pole, in P. 23 G. 2. in B. R. and afterwards in Dom 
Proc. 1 in May 1752. which was an Inſurance ef a Privateer for four 
4 1 Months: 
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Months : And there the hate 8 Was by this Court underſtood 


to be inſured; And the Inſurers were holden here, to be bound, 


though the Ship itſelf was ſafe; and accordingly they gave Judg- 
ment for the Plaintiff. But the Houſe of Lords held them diſ- 
charged; as the Ship was fafe ; and affirmed the Judgment of the 


Exchequer Chamber, who. had reverſed that of B. R. And there 


is no Inconvenience in my Doctrine: Becauſe whatever is by the 


Parties particularly meant to be inſured, beyond the general Meanin 


of the Words, may be ſpecially inſerted in the Policy; And then 


all will be clear ; and nothing left to uncertain Conſtruction. 


Mr. Williams | in Reply 
This Fire happened during t the Courſe of the Voyage. And this 


Inſurance is net merely upon the Ship ; but upon the Rigging, Sails 


Tackle and Furniture likewiſe; which in their Nature are capable of 
being carried on vhore, and uſually are ſo, apo theſe Occaſions, as 


18 « expreſly ſtated. 


And this is a Loſs happening in Port, It is the proper, and the 


only Port, where the Engliſh can clean and refit their Ships. And 
being hen a Sand-Bank in the River, is a Loſs at Sea, not at Land, 
If the Goods cannot be removed from on Board One Ship to ano- 
ther, the Reaſon of that muſt be, that the Inſurer has 50 


nad only 
that particular Ship in Contemplation, on e he inſured; and 
perhaps the Care and Caution of the Maſler of it too, as well as the 


| Tm of the Ship, 


This Taking out and depoſiting the Rigging, Sails and Furni- 


ture was a neceſſary Act; and is done by all the Nations in Europe, 
except the Dutch ; who are ſtated to conſider it as a Diſadvantage 
that they are not permitted to do it. And it is ſtated to be for the 
Benefit of the Ship, and of the Inſurers, and all concerned. And 

this being the uſual Courſe of the Voyage, it was unneceflary to 
| particularize or ſpecify this in the Policy: It muſt neceſſarily have : 
been in the Contemplation of the Inſurers. 0 


And as to the Company's being obliged by their Charter, not to 


inſure on Land The Merchants inſuring with them are net chli ged 
10 know this; Nor do the Company in fact practiſe it. Beſt des, 
if they do it, notwithlanding their Charter, they are not the leſs 
bound to anſwer what they have undertaken. And indeed the 
Charter only means to preclude them from infuring Heufes and 
Buildings at Land, (which is quite another thing ;) t Ships at Land. 


As to the Caſe of Fitzgerald v. Pole, There was no Loſs of the 


7 ing. zſured : Whereas here is a Loſs of the very Thing inſured. 


4. 5 | | Loxkp 


Eaſter Term 3zo Geo. 2 


Lok D MANs FIELD ſaid It was very neceſſary that the Determi- 
nations upon Policies of Inſurance ſhould be fixed and certain: 
And therefore they would conſider this Matter, and look into 
the Caſes; and then (within the Term) give their Opinion, 


CUR. ADVISARE VULT, 
LoRD MansFIELD now delivered the Opinion of the Court. 


| He ſtated the Caſe minutely, and then the Queſtion, which was 


Whether this was a Loſs for which the Inſurers are re/pon/ible, 


within the Intent and Meaning of the above-mentioned Policy of 
Bo Inſurance.” 


By the expreſs Words of the Policy, the Defendants have inſured 
the Tackle, Apparel, and other Furniture of the Ship Onſlow from 
Fire, during the whole Time of her Voyage, until her Return in 
_ to London, without any Reftriction. 


Her Tackle, Apparel, and Furniture were inevitably butn' in 


China, during the V. Hage, before her Return to London. 


The Event then which has happened, is a Loſs within the General 


Words of the Policy : And it is incumbent upon the Defendants, 
to ſhew, from the Manner in which this Misfortune happened, or 
from other Circumſtances, © that it ought to be conſtrued a Peril 
we which they did not undertake to bear.” | 


From the Nature, Object and Utility of this kind of Contract, 
Conſequences have been drawn; and a Syſtem of Conſtruction 


eſtabliſhed, upon the ancient and inaccurate Form of Words in which 
the Inſtrument is conceived, 


The Mercantile Law, in this Reſpect, is the ſame all over the 
World. For, from the fame Premiſles, the ſound Concluſions of 
Reaſon and Juſtice muſt univerſally be the fame, 


- Hence, among many other, the: following Rules have been ſet- 
tled. | „ 


If the Chance is varied or the V. gyage altered by the Fault of the 


Owner or Maſter of the Ship, the Inſurer ceaſes to be liable: Be- 


cauſe he is underſtood to engage that the Thing ſhall be done, ſafe 


from fortuitous Dangers ; provided due Means are uſed by the Tra- 
der to attain that End, 


But 
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On — 


But the Maſter is not in Fault, if what he did Was done i in 1 the 
uſual Courſe, or neceſſarily ex 22 Cauſa. 


The Inſurer, in eſtimating the Price at which He is willing to 
indemnify the Trader againſt all Riſques, muſt have under his Con- 
lideration the Nature of the Voyage to be performed, and the uſual 
Courſe and Manner of doing it. Every thing done in the uſual Courſe 
muſt have been foreſeen and in Contemplation, at the Time he en- 
gaged. He took the Riſque, upon a Suppolition that On was 
uſual or e would be done. 


It ; is abſurd to ſuppoſe, when the End is inſured, that the uſual 


Means of attaining it are meant to be excluded. 

Therefore, when Goods are inſured © till landed; without ex- 
preſs Words, the Inſurance extends to the Boat, the uſual Method of 
Landing Goods out of a Ship, upon the Shore, 


If it is uſual to ſtay ſo long at a Port, or to 90 0 out of the Way, 


the Inſurer is conſidered as under landing that Uſage. Bond v. Gon- 


ſeles, 2 Salk. 445. was fo ruled by Ld. Ch. J. Holt. 


If Goods are inſured on \ Board one Ship, to a Port; and from 


: | thence, on board another Ship, the firſt that can be got; The 


* Ur futra. 


| Inſurance extends through all the intermediate Steps of removing 
from one Ship to the other, as uſual, * For the Means muſt be 


” taken to be inſured, as well as the End. 


All this has been daermibed'] in the Caſe of Tierney v. Etherington 


at Guildhall, 5th March 1743- That was an Inſurance on Goods 
in a Dutch Ship, from Malaga to Gibraltar, and at and from thence 
to England and Holland, both or either; on Goods as here under 
agreed ; beginning the Adventure from the Loading, and to con- 


- tinue till the Ship and Goods be arrived at England c or Holland, and 
1 there ſafely landed. 


into this Seore-Ship, they were loſt in a Storm. 


: The Agreement was © That upon the Arrival: of the Ship at 
Ci Gibraltar, the Goods might be unloaded, and reſhipped in one or 
© more Britiſh Ship or Ships, for England and Holland ; and to re- 


turn One per Cent. if diſcharged 1 in England. 


It appeared on Evidence, that When the Ship came to Gibraltar, 


the Goods were unloaded, and put into a Store-Ship, (which it was 


proved was always conſidered as a Warehouſe ;) and that there was 
then no Britiſh Ship there. "Two Days after the Goods | were put 


For 


— 


— — 


Faſter Term 3o Geo. a. 


For the Defendant, It was inſiſted that the Inſurance was only 
upon the Dutch and Britiſh Ships; and that it did not extend to the 
Store-Ship ; which is conſidered as a Warehouſe at Land, and fo not 
a Peril at Sea. 1 957 0 


For the Plaintiff, It was inſiſted, That this was a Loſs 7 the 

Voyage: For the Policy is, for all Loſſes at Gibraltar, as well as 
to and from. If there had been a Britiſb Ship there, and tho 
Goods had been put into a Lighter, in Order to go to the Britiſb 
Ship, and loſt in the way; That would have been a Loſs within 
the Policy. We have Liberty to unload and reſhip ; and therefore 
have a Liberty to uſe all the Means in Order to do that. | 


Luxx, Ch. J. ſaid—It is certain, that in Conſtruction of Policies, 
the /triftum Jus, or Apex Juris is not to be laid hold on: But they 
are to be conſtrued largely, for the Benefit of Trade, and for the 

Inſured. Now It ſeems to be a ſtrict Conſtruction, to confine this 
Inſurance only to the unloading and reſhipping, and the Accidents 
attending that Act. The Conſtruction ſhould be according to the 
Courſe of Trade in this Place. And this appears to be the uſual 
Method of unloading and reſhipping in that Place: Viz. © That 
_ « when there is no Britiſh Ship there, then the Goods are kept in 
)))) „ 


He added, that where there is an Inſurance on Goods on Board 
ſuch a Ship; that Inſurance extends to the carrying the Goods to 
Shore, in a Boat. So if an Inſurance be of Goods to ſuch a City; 
and the Goods are brought in Safety to ſuch a Port, though diſtant 
from the City; That is a Compliance with the Policy, if that be 
the ſual Place to which the Ships come. e . 


Therefore as here is a Liberty given of unloading and reſhipping, 

It muſt be taken to be an Inſuring the Goods under ſuch Methods 
as are proper for the unloading and reſhipping. Here is no Neg- 
le& on the Part of the Merchant, (the Inſured :) for the Goods 
were brought into Port the 19th and were loſt the 22d of November. 


This Manner of unloading and reſhipping is to be conſidered as 
the neceſſary Means of attaining that which was intended by the 
Policy; and ſeems to be the ſame as if it had happened in the Act 
of reſhipping from one Ship to the other. And as his is the known 
Courſe of Trade, it ſeems extraordinary if it was not intended. 


This is not to be conſidered as a Suſpenfion of the Policy, during 
the unleading and reſhipping from One Ship to another. For, as 
the Policy would extend to a Loſs happening in the unloading and - 
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reſhipping from One Ship to Another, ſo any Means to attain n that 
Eud come within the Meaning of the Palicy. 1; 52d 3; butt 


—— 
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And accordingly, a Verdict was given for the Plaintiff... 


In the Eafter Term following, 2 new Trial was moved for: "But 
it was refuſed, by Lord Ch. J. Lee, Mr. Juſt. Chapple, and Mr. 
Juſt. Deniſon ; Mr. Juſt. Wright indeed being of a different, Opi- 
nion; OS: e that it was a 13 at the Peril of the 3 £ 


80 in the preſent Caſe, a Gene Reaſoning will hold. And, in 


general, What is uſually done by ſuch a Ship, with ſuch a Cargo, 


in fach a Voya 2 is underſtood to be referred to by every ey : 
> and to make a 


art of it, as much as if it was 8 


The Uſage, being "Gefen, | is more fronghy allowed to be 8 


than what is left to the Maſter's Diſcretion upon unforeſeen Events: 
Vet if the Maſter, ex ſuſtd Cauſa, goes out of the Way, (as, to 


refit, or to avoid Enennics, Pirates Sc.) the Inſurance continues, 


Upon theſe Principles, It is difficult to kame a Queſtion which 


can ariſe out of this is as ſtated. 


The = bj ection is, © That hey were burnt in a | Bank-Saul 


and tf IN the Ship; upon Land, and not at Sea or upon Water; 


and, being * the Ship, Lofles and Dangers - att could | 


Wh « not be included.” i 


The 3 is ; obvious.” (if.) The Wards make: no fuch Di- 


| ſtinction. (adh. The Intent makes no ſuch Diſtinction. 


Many Accidents might happen at Land, even to the . 
"Suppoſe a Hurricane to drive it a Mile on HEL Or an Earth- 


| quake may have a like Effect. Suppoſe the Ship to be burnt in 


a dry Dock. Or ſuppoſe Accidents to happen to the Tackle upon 


Land, taken from the Ship, while accidentally and occaſionally re- 


2 Hiring ; as ON Account of a Hole in it' 8 Bottom, or other Miſchance. 


| Theſe are poſtible . But what might * from an 3 | 


tal Occaſion of refitting the Ship, is not near ſo ſtrong as a certain 


weary Conſequence of the ordinary Voyage, which the Parties 


could not but have in their direct and immediate Contemplation. 


Sl the Defendants knew that this Ship muft be heeled ckaned 
and refitted, in the River of Canton. They #new that the Tackle 


Sc. would then be put in the Bank-Saul. They new it was for the 
Safec of the Ship, and — that they — be put there. 
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Had it been an n acciaaibaſ Meg of refitting; the Maſter OY 
have excuſed taking them out of hs Ship, ex juſtd Cauſa. But 


Deſcribing the Voyage is an epreſt Reference to A vſoal Manner 
of making it, as much as if every Circumſtance Was mentioned. 


Was the babe varied by the Fault of the Maſter ? It i is im- 


* to impute any Fault in him. 


een 


And yet Sir Richard Lloyd, being peetbd in his Argument, Was 
obliged to inſiſt « that it refered a Deviation : Which ak 
M mines the Inſurance, and W the Inſurer,” 


eee This Suppoſes the Parties to inſure from Londin and 


back again, knowing that the Policy would be determined in the 


River Canton: Which would be abſurd. Befides, it otight to make 


a difference in the Præmium: Yet the Under-Writers have All _ 
the Premium upon other China Tongs. 


One Objection was formed” by comparing this Caſe to that of 


changing the Ship or Bottom, on board of which, Goods are in- 
ſured > Which the Inſured have no Right to do. 


Auf, Thee! the Identical Ship is efſential: For that f is the 


Thing inſured. But that Caſe 1 is not like the preſent. 


Andcher ObjeRtion was, ve. That Policies ought. to be contlrag 8 


"M firifth, and not to be extended to Caſes omitted: oF. (Which latter 
| Poſition i is true; and muſt be agreed. Y 


Meath that i is not the preſent Caſe : For this h. is not a  Caſus 
omiſſus; dut TROY within the View and bona or Inteme of the Fo- : 


bd oy. 


The Caſe of Fitzgerald v. Pole is no way applicable to the pre- 


ſent. The Queſtion there was, Whether it was a partial, or 


<*< à total Loſs, within the Meaning of the Policy.” In that Caſe, 


there was Nothing fixed by Uſage, or by known and eſtabliſhed 
Conſtruction, (as there is in hy Caſe ) So that no Inference can 
be drawn from that Caſe, concluding to this. 


Here, che Defendants treo that the Tackle and Furniture would 


be put in this Bank-Saul, as the uſual, certain Confequetce of the 


Yonge at Sea; which dae. made it elfen to Heel clean and 


Is this like a Deviation ? No: "Ti ex juſtd Cauſa ; Which always 


TT refit 


177, (Fl 
FR 
- 8X 


in Chancery, 


28 One of the 
Lords Com. Of the Parties to the Contract, the Inſurers ARE LIABLE to anſwer 


miſſioners. for this Loſs. Wherefore 


352 Eaſter Term zo Geo. 2. 


refit the Ship in the River of Canton. Had the Inſurers been aſked, 

they muſt, for their own Sakes, have inſiſted they ſhould be put 

there, as the beſt and ſafeſt Method. They would have had Rea- 
ſon to complain, if, from their not being put there, a Misfortune 
had happened: In that Caſe, the Maſter would have been to blame, 
and by his Fault would have varied the uſual Chance. 


— 


They have taken a Price for franding: in the Plaintiff's. "FR 
to any Loſſes He might ſuſtain in performing the /evera/ Parts of the 
Voyage; of which, this was known and intended to be One. 


8 Therefore We (All of Us e * heard the Argument) ar are very 
ger Prog clearly of Opinion, That in every Light and every View of this 
being ingaged Caſe, in Reaſon and Juſtice, and within the Words, Intent and 


Meaning of the Policy, and within the View and Contemplation 
Per cur. Let the PosTEA be delivered to the Pramfrife. 


| Anderſon very. George. 


| 1 PON « a Rule for the Plaintiff to ſhew Cauſe ce Why a Ver 
” Ait obtained by Him for 16 J. ſhould not be ſet aſide, and 
8 a new Trial ordered, VUron Payment o Coſts; 


5 The Caſe appeared to be, That the Plaintiff had ſold Goods to 

the Defendant : Who paid for them by a Promiſſory Note of One 
Hepley ; which the Defendant indorſed. The Plaintiff demanded 
the Money of Hepley : But indulged Him with further Day of oP | 
_ ſeveral times; z til h broke. 


The only Diſpute between the Parties was, © Which of 3 
©. ought to bear the Loſs of this Note.“ For the Plaintiff was paid, . 
if the Loſs ought to fall upon Him, * his Nezing or Indul- 
8 . in giving further Credit to Hopley. 


| There were kus an 1 the Declaration: One, * Goods fold; 
the Other, againſt the Defendant as Indorſor of the Promiſſory Note. 


When the Cauſe came on to be tried, though Both Parties came 

to try the real Merits of the Queſtion between them, via. Which 

„ ſhould bear the Loſs of the Note, occaſioned by Hopley's Failure; 
And the Plaintiff's Agents had the Note in Court; Yet, finding 
upon cheir own Evidence, “ that the Plaintiff had given 2 


r 
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4 ihr Credit to Hopley,” they reſorted to a tres, 150 Feſted 
their Caſe upon proving the Sale and Delivery of the Gods, which 
never was diſputed. The Defendant could not produce the Note: 
It was in the Plaintiff's Cuſtody. Relying upon it's being the only 
Ground of the Plaintiff's Caſe, the Defendant had not given Him 
Noricꝝ * to produce it. The Count, ſtating it, could not be 
given in Evidence: And the Defendant had not intitled Himſelf to 
prove the Contents, for want of Notice to produce it. Loxp 
MANSFIELD told them, at the Trial, It was an improper Artifice ; 

That no Verdict could ſtand, which was ſo obtained. But the 


the Plaintiff refuſed to produce the Note; and had a Verdict, of 
Wen 


1 was now contended, for the Plaintiff, that the Verdict was 
regular, and the Plaintiff in no Faul : For, without Notice, He 


was not obliged to produce the Note. Therefore the Verdict ought 
not to be ſet aſide. 


The CovxT thought the Plaintiff had taken an unfair Advantage, 
contrary to Juſtice and good Conſcience. That the Rules of Practice 
muſt be general: But He who abuſed them in a particular Caſe, 
| ſhould not ſhelter a Trick, by Regularity, The Plaintiff did not 
want Notice to produce a Note he had in Court, and which he had 
laid in the Declaration as his Ground of Action. Beſides, He took 
a Verdict for the Price of the Goods; though he had received dati f. 
Jaction, the Evidence of which was in his own Cuſtody and Jap 


WY: 


They not o ay ſet afide the Verdict; but ſet it aſide Wirnour 
Payment of Cofts: And declared, © the next 'Time that a Party 
„ fhould obtain a Verdict in like Manner, by an unfair unconſciona- 
« ble Advantage, without trying the real Queſtion, they would {et 
© aſide the Verdict, and make Him pay the Cofts,” 


A new Trial being ordered, This Cauſe was tried at Guildhall, 

the Sittings after this Term: And the Defendant had a 

Verdict upon the Merits, to the Satisfaction of may * ; 
the Caſe "—_ clear, beyond a Doubt. 
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Eaſter Term 30 Geo. 2] 


Rex ver/. Inhabitants of Bentley. 


W O Juſtices removed John Pickering and his Wife and Son, 
from Baxterly to Bentley: And their Order was confirmed 
by the Seſſions. It was moved, in this Court, to quaſh both theſe 


Orders. 


The Caſe ſtated was, That this Ibn Pickering was hired and 
ſerved for a Year in Bentley; And before the [then] laſt General 
Quarter-Seſſions, he was removed, by proper Order, from Bax- 
terly to Stourbridge, as the Place of his laſt legal Settlement: Which 


Order of Removal was d ASsHED, upon an Appeal, by the ſaid 


then] laſt General Quarter-Seſſions. And /ince the ſaid laſt Seſ- 


ſions, the Pauper being removed from Baxterly aforeſaid to Bentley, 
; Bentley appealed, and offered to prove a Settlement in Stourbridge, by 
a Hiring and Service for a Year in Stourbridge, BEFORE the ſaid 


laſt Seſſions, but 8UBsEQUENT 7o the ſaid Hiring and Service in 


BrxrLEY: But the Court of Seſſions KEFus®D 7 go into it; being 
of Opinion © That the Determination of the Court at the faid laſt 


« Seflions was FINAL and CONCLUSIVE; fo that no Evidence could 


be given by the Hamlet of Bentley, of a Settlement in Stourbridge 
"oF Loud. PRIOR 70 the faid laſt Seſſions.“ = 5 


It was objedted to theſe Order; as a Reaſon why they ought to 


be quaſhed, © that this Opinion of the Seſſions was altogether E- 


* RONEOUS:” It being a ſettled DisTINCTION, © that though an 


Order of CONFIRMATION is indeed conclu/zve and binds all the 


% World; Yet an Order of REVERSAL or DISCHARGE is only con- 


cluſiue on the contending Parties, and is final ONLY between the 
2” Ow Pariſhes CONCERNED, but does NOT bind a THIRD Pariſh,” 


10 . of which Difinaton the following Caſes: in Point were 


cited, vi. 


2 Salk. 527. iber Inhab of Mynton aud Stony-Stratford. . 
I Strange 2 32. Between the Pariſhes of Little Bitham and So- 
morby. 
ere 516. Between 88 and King ion Bowſey P.riſhes. 
Mich. 8 G. 2. 1734. B. R. Rex v. Inhab' of Cirenceſter, Mary 
Coates's Caſe: [It ought to have been fo cited: Not as the 
Caſe of Inhabitants of Coln St. Alduyn' .] 


"And THE Count analy agreed to this Diſtinction: (And 


indeed Mr. Morton, who ſhewed Cauſe againſt quaſhing the 2 
i 


7 
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did not ot difpete it ; it; but 85 endeavoured to bew that the preſent 
Caſe was not within the general Rule.) 


They faid it had been long ago fully ſettled and eſtabliſhed ; and _ 
with very good Senſe and Reafon, and upon right and juſt Princi- 
ples. For where'the Order of Removal is con farmed upon Appeal, 
and the Pauper thereby fixed upon the Pariſh appealing, ſuch Pa- 
riſh fo charged was Party 7o the Litigation, and has been fully 
beard, and the Law has run it's Courſe as to them; And therefore 
the Determination is, and 'tis reaſonable that it ſhould be, conclu- 
five upon THEM as to all the World, And all the World may take Ad- 
vantage of it: But where the Order of Removal is vacated and di- 
charged, the tao contending Pariſhes are indeed eftopped and concluded 

by the Determination; but No THIRD Pariſh is eſtopped or con- 
cluded thereby; For the Point has never been determined As 10 


THEM, who were 10 Parties to the former Litigation, or have ever 
been HEARD af all, 


— 
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Now 3 in the preſent Caſe (as Ld. Mansfield obſetved) there is only 
a negative Opinion, in a Litigation between Baxteriy and Stour- 
bridge, © That the Pauper was NOT ſettled af STOURBRIDGE.” But, 
_ notwithſtanding this, tho' Baxterly might not be able to ſhew that 
the Settlement was really at Stourbridge, Yet Bentley may be able 


to give ſtronger Evidence than Baxterly could, and may be able 
OY to prove Wo 


So, in the Caſe of Coln St. Alduyr 55 that was negatively deter- 
mined © NOr 70 be the Settlement of Mory Coates, in a Litigation be- 
e tween Minety and Coln St. Aldwyn's' : (From the former of which 
Places the two Juſtices had removed Her, to the latter; And their 
Order was diſcharged on Appeal.) But when two other Juſtices 
made a ſubſequent Order to remove Her from Cirenceſter (a THIRD 

_ Pariſh) to this /ame Pariſh of Coln St. Aldwyn's, without her having 
gained any ſubſequent Settlement there, fince the former Order; 
And the Seſſions, upon Appeal from this ſecond Order, were of 
Opinion that it was illegal, and diſcharged it; and the Point there- 
upon came before this Court ; Lord Hardwicke ſaid He took the 
Diſtincton now laid down, to have been clearly ſettled, and He 
held it to be a reaſonable One : And he added the Reaſon for it, 
namely, * becauſe a third Pariſh might be able to give better and 

* fironger Evidence, than the former Pariſh could produce, to 
* charge the Pariſh to which the Pauper had been antecedently re- 
* moved by the! diſcharged Order; And if the third Pariſh, that 
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e js to ſay, any OTHER Pariſh, into Which the Pauper ſhould come, 
* had ſuch ſtranger Evidence, they ought to be at Liberty to Uſe 


it, Since all the former Tranſaction was res inter alios acta.“ 
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So here, Bentley may be able to give ſtronger Evidence to fix the 


Settlement at Stourbridge, than Baxterly could : And what then 
paſſed, was res inter alios acta. 


Therefore this Caſe of Coln Se. Ao s, and the Reaſon of it, 


are deciſive in the 3 Caſe. 


Per Cur. unanimouſly and clearly 
Born ORDERS quaſhed. 


* Mr. Juſtice Wilmot was now bs. 


| The End of Eofer Term 1757. 50 Ge. 2. 


Trinity 


Trinity Term 


30 & 31 Geo. 2. B. R. 1757. 


| | | Sham _- | 1 | Monday 13th 
Rex ver/. Inhabitants of Great Torrington. Row Tags, 
W © Juſtices removed Mary Bray, Singlewoman, from 

Bideford to Great Torrington: And the Seſſions confirm 

their Order. 115 : 1 


It appeared, upon the Special Caſe ſtated, That Hugh Bray, and 
his Wife, and E. & M. their Daughters, came into Bideford b 
virtue of a Certificate from Lancraſs directed to Bideford, and in- 

habited there ſome Years; And that M. the Pauper, was then 

bound an Apprentice, by the Officers of the Pariſh of Lancraſs, 

by the Allowance of two Juſtices of the Peace, to Thomas May, 
for an Eſtate in Lancraſs; and lived in Great Torrington aforeſaid 

an Apprentice, for ſeveral Years, UNDER the ſaid Indenture. That 
after the ſaid Apprenticeſhip expired, the ſaid 2 hired Herſelf a 

Servant for a Year, with Solomon Lyon, in Bideford; and lived 

with Him there, for ſuch Year, and for eleven Months after. 


The Seſſions, being of Opinion that the ſaid Mary, coming Ar 
FIRST in the ſaid Pariſh of Bideford UNDER the ſaid CE RTIFI- 
CATE as aforeſaid, did NOT gain a Settlement there, By the ſub- 
ſequent Service as a Covenant-Servant as aforeſaid in that Pariſh, 
confirm the ſaid Order. „ = © 


Mr. Gould moved to quaſh both theſe Orders: And urged that 
the Pauper, by having ſerved an Apprenticeſhip in a third Pariſh, 
became emancipated from her Father's Family, and ſui juris, and 
quite clear of the Certificate; and therefore was as much at Liberty 


to gain a new Settlement in Bidęford, as any uncertificated Perſon 
| whatſoever could be. ; 


4Y- Mir. Huſſey 


358 "Trinity Term 30 & 37 C 


— — 


3 


Mr. Huſſey was to have ſhewn Cauſe why the Orders ſhould not 
be quaſhed: But he very candidly acknowledged that He had looked 


into the Caſes, and Was latisfied that theſe Orders could not be 
ſapported. 


Lon Dp Mans a they can not. 
RuLE to quaſh dem made abſolute, 
V. the next t Caſe, Rex ver Inhabitants of Nes, which 


is the ſame Point, and determined on the like Conceſſion 
of the Adverſe Countel 


N22 14th Rex ve ink of Keynſham, 
ne 1757. 


See the tot c-. r. 


TI Could having moved to quaſh an Order of two Juſtices 

| removing Wiiliam Harris, his Wife, and their three Chil- 
1 dten, from Hanbam in Glaucgfterſbire to Keynſham, and alſo the 
l:; Lens Order of Seſſions confirming it; and Mr. Norton BOW coming to 
1 bew Cauſe why they ſhould. not be quaſhed; this appeared to be 
1 ; * 7. tit 27th the very * ſame Point with the laſt Cale, of the OP againſt * 
1 2 Tohabians of Great Torrington, And | 


1 „ Mr. Norton now acknowledged (as Mr. Huſſey did Yelterday) 
20 that He could not e the Orders. 


| . „%  : Whereupon Born Orders were QUASHT D. 
us  Weaneſday We of C Go ? MY er. 

I  , Weller wat Goyton and Walker. 

kl 1757. 


1 1 crIoN 1 Two, upon a 1 ud: ment 
1 againſt Walker, by Default; Iſſue joined by Goyton; and the 
Plaintiff neglected to bring it on to Trial: And the Common Rule 
Was obtained, for Judgment as in Cafe of a Nox-SU1T. 0 


This was a Queftion on 14 G. 2. c. 17.8. 1. concerning the 
Court s giving Judgment as in Caſes of Non-Suit: And it aroſe upon 
| Doubt of the Maſter's, © Whether He could tax Coſts as in 252 
of a Non- Suit; as there was a Judgment by Default, for” the 
— Fin, againſt the Other Defendant.” 
Mr. Towſon ” 


9 
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Mr. Lon moved for the Direction of the Court to the Maſter, 
> + xg tax the Defendant Goy/on his Coſts, uur ſuunt to 


Lon D MansF1ELD (though no Counſel appeared on Behalf of 
the Plaintiff) had a Doubt, © Whether there couLD be Judgment 
« as in Caſe of a Non-Suit, in a Caſe where the Plaintiff was vor 
< liable to a Non-Suit.”” This Act of 14 G. 2. c. 17. enads © that 
« all Judgments given by Virtue of it, ſhall be of the like Force 
« and Effect, as Judgments upon Non-Suit; and of no other; ($ 2:) 
And provides © that the Defendant or Defendants ſhall, upon ſuch 

e Judgment, be awarded his her or their Coſts, in any Action or 
« Suit where He She or They woULD UPON NoNn-SvUiT be intitled 
e 70 the ſame; and in No other Action or Suit whatſoever; (þ 3.) 
So that the Point ſeems to be Whether the Plaintiff could, in this 

<< Caſe, have been nonſuited at the Trial.“ For if he could not, then 
the Caſe of a Non-Suit does Nor bere Ex18T: And conſequently 
the Court cannot give Judgment and Coſts, as in Caſe of a Non- 
Suit, when the Caſe of a Non-Suit does not at all exiſt. Now here 
was a Judgment obtained by the Plaintiff againſt One of the Defen- 
dants, already: How then can the Plaintiff be out of Court 4s 10 
HIN? But , be is nonſuited in this Action, He will be out of Court, 
as againſt both Defendants. „ 4 


Mr. Juſt. DEN Isox ſeemed to think alſo that the Plaintiff would 
not have been liable to a Non-Suit at the Trial. And to that Pur- 
poſe, He recollected and mentioned the Caſe of Gree v. Roll and 
Newell; which is wrong in 2 Salkeld Title Nonſuit, pl. 5. pa. 


Noruise was takes by the Motion. 1 Ker 


5 Hall et Ux' very. Woodcock. Friday 19 
Trin. 1756. 29, 30 G. 2. Rot 40 g21. 
(Lord Commiſiomer Wilmot abſent, in Chancery.) 


RROR to reverſe a Common Recovery, The Error aſſigned 
„ was—** that the Vouchee, before the rendering of the Judg- 
ment, died without Iſſuc. Upon the Scire facaſes previouſly 
iſſued againſt the Demandant in the Writ of Entry and againſt the 
Terretenants, &c; who were returned to have been ſummoned, oe. 


PT” 


— 


2 22 2 
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and thereupon, Errors aſſigned, Lucas, the Demandant, comes in 


and pleads That there is no Error:“ And one of the Terre-Te- 
nants ſuffered Judgment by Default. But Woodcock who was alſo 
one of the Terre-Tenants, prays Oyer of the Scire facias; and pleads 
« NoN-TENURE, and that Henry Balguy and his Wife are the 
te Terre-tenants;” And prays JUDGMENT ON THE SCIRE FACIAS., 
To this Plea there is a Demurrer by the Plaintiff in Error, and 
Joinder in Demurrer, by Woodcock the Terre-Tenant. EEE 


Serjeant Poole for the Demurrer, viz. for the Plaintiffs in the 


Scire facias, and in Error. 


The Scire facias which iſſued againſt the Terre-tenants is not ex 
Neceſſitate, nor ex Debito Juſtitiz, but only diſcretionary in the 
Court, and only to ſee if the Terre-tenant has a Releaſe of Errors: 


But the Terre-tenant can not plead *© Non-tenure,” and “that 


« another Perſon was Tenant of the Freehold, at the Time of the 


e iſſuing of the Scire facias. That Other may as well plead (in 
like Manner) to another Scire faczas to be iflued againſt him, * that 


« 4 THIRD Perſon is Tenant of the Freehold;” and ſo on. And 


the Terre-tenant's Title will not be affected by this Judgment and 
Recovery: For an Ejectment muſt be brought. The Terre-tenant 


cannot plead in Abatement of the Writ of Error; but only in Bar of 


it, 1 Lev. 72, 130, 140. Winn v. Lloyd is ſo. 1 Stderf. 213. 8. C. 


1 Keb. 54, 351, Sc. S. C. Sir J. Raym. 15, 5 5. S. C. Dyer 32 1. 4. is 
alſo a ſtrong Intimation © that the Terre-tenant can only plead in Bar 


of the Writ of Error.“ The Caſe of Winn v. Lid is in Point. And 
the preſent Caſe muſt be taken to be a Plea put in merely tor Delay, 


(as that was. 


Mr. Luke Robin zn contra for the Defendant Woodcock, whoſe Plea 


vas demurred to. It appears por the whole Record, that the Plaintiffs 


in Error have 20 Title: And if fo, there is an End of the Matter. 


As to this Plea of the Terre-tenant, © of Non-tenure; and that 


% Balguy and his Wife are the Terre-tenants“ The Fact is ad- 


mitted by the Demurrer: And the Plaintiffs in Error ought to have 


taken out a new Scire facias againſt Balguy and his Wife. The 


Scire facias againſt the Terre-tenant, is of neceſſity, and vor di. 
crettonary, For the Tenant to the Præcipe is merely nominal: But 


tis the Terre-tenant who is the true Tenant of the Freehold, And 


the Terre-tenant may plead MANY other Pleas beſides a Releaſe: He 


* This Caſe 


was adjourn- 


ed; and there- 


may plead “ that the Plaintiff has conveyed the Land to another * 


or he may plead Non-tenure. That “a Scire facias againſt the 


<« Terre-tenant is ſtriftly neceſſary; is proved by 3 Med. 1 19. * King- 


ton v. Herbert. 3 Mod. 274. Anon. fays, © that there + ſhould be 


fore is no Authority. + The Court there held it 2% to be neceſſary, in Point of Law: But that it was 
neceſſary, by the Courſe of the Court, and reaſonable that it ſhould be ſo, A —— 


2 


Trinity Term 30 & 317 Geo. 2. N 


« a Seire faci as, Both again the Heir Ax againſt the Terre-te- 
„e nants.” (Now here is none againſt the Heir, at all.) Dyer 
321. a. b. proves expreſly, © that there ought to be a Scire facias 
<« to the Terre-tenants before the Court proceeds to an Examination 
« of the Errors.” 5 Mod. 209. Stokes v. Oliver. A Writ of Error 
was brought to reverſe a Common Recovery : And there was a 
Scire facias againſt the Terre-tenants. 6 Mod. 134. Adams v. 
Terre-tenants of Savage, was a Scire facias by the Adminiſtrator, 
to warn in All the Terre-tenants of Savage, (not naming them: .) 
And fo. 199. was a Plea in Abatement ; *© That J. S. was a Terre- 


te tenant of Savage z and was not ſummoned.” # * This Caſe 
ſtands allo ad- 


But ſuppoſing the Plet to be bad, yet there is neither Heir nor tt 


Terre-tenant before the Court. And He ſaid He had other Objec- 
tions too, But 


Loxp MANSFIELD ſaid He had better reſerve them, till he 
ſhould ſee whether this Plea to the Scire facias would hold. 
And He aſked Mr. Robinſon Whether He had any Autho- 
rity to prove © that the Terre-tenant could plead ANY 
« Thing elſe BUT 4 RELEASE.” 


"(On Mr. Rovmnſan could not produce. * 


Serj. Poole in reply The . Queſtion is upon this Plea of 

the Terre-tenant. I deny that a Scire facias againſt Terre-tenants 
is ex Debito Juftitie. However, We have iſſued a Scire facias 

againſt One of the Terre-tenants ; who has ſuffered Judgment by 

Default. Dyer 321. a. cites the Caſe of Leyghe v. Colyn & al., 

7 H. 8. Error to reverſe a Judgment in Aſſize.* The Caſes i in * 7. Dyer 65, 

5 Mad. 209. and 6 Mod. 134. are not applicable to the preſent ars F but 
Caſe: That in 6 Mod. 134. was in Order to Ong all the Co-Terre- not S. C. 


tenants in, to make Contribution. 


I they have a Releaſe to plead, let thin ſhew it: If not, 'tis 
; plainly a Plea only for Delay. . 


0 
43 2 
1 


| Log MansFIELD—By the * eſtabliſhed Method of Proceedins, * Fa Carthitau 
there muſt be a Scire facias againſt the Terre-tenants : Otherwiſe, ©5215 90 
indeed, it is an Fm but no more. . 


The Te erre-tenant has 1 to do with the Malter. All that he 
can do, is only what Ax Amicus Curiæ may do; v2. produce a 
Releaſe of Errors: But he has Nothing to do, in Intereſt. There- 
fore there ought to be a Reſpond, _— in this Caſe. 


As to the other Objections, tis not proper to meddle with them 
. Io | 
8 4 2 . 


— „ — 


Trinity Term 3 30 & 31 Geo 2 I. 


— 


Mr. Juſt. DRxISOx concurred. This is not like a Scire 3 


* (Which was on the * Death of a Party: 'Tis only a Scire facias againſt the 


the Caſe in 
6 Mod. 134 


199. 


5 * „. Raym. | 


55, 56. S. C. 


Terre-tenant, who is no Party to the Record, and has * to do 
with the Matter, in Point * Intereſt. 


In Carthew 111, 112. The Earl of Pembroke s Caſe, Theſe Scire 


 faciaſes againſt the Terre-tenants are ſaid by Lord Ch. Juſtice Holt, 
to be diſcretionary, and * not to be fri: Juris; but yet to have 


* been the conſtant and uſual Courſe of the Court; and therefore 


not to be departed from.” And the Terre-tenant can only plead 


a Releaſe of Errors; to defend his own Poſſeſſion, or for the Sake 


of Purchaſers : But he cannot plead in Abatement to the Writ, 


when he is 70 Party to the Suit. 


In the Caſe of Winn v. Lloyd, the three Terre-tenants pleaded * 
three different Pleas ; which were rejected as * frivolous. And fo 
is this; and ought to be rejected. And it is premature to enter into 
the Errors objected to in the Record: For Mr, Robinſon is only 


_ Sen for Woodcock, One of the Terre-tenants. 


beth Far and Rebeccah Savil Far were Defendants : And Iſſue had 


Plea is inſufficient : Therefore 


Mr. Juſt, FosTER was clearly of the ſume Opinion. ; Here, the 
Defendant Woodcock comes in, and ſays © He hs No Intereſt in the 


Land.“ Therefore he cert. ainly cannot be heard, in Objection to 
the Judgment, and to ſhew that to be erronecus: This was no Part 


of the Intention of the Notice feo him by the Scire facias. His 
- ought to anſwer over. 


Per Cur, mens. OUSTER, 


Far, (Sp inſter,) very. Denn. 


12 'RROR to reverſe a Judgment in Ejectm 88 


Ir. — Martin for the Plaintiff i in Error. 
This was an Ejectment, e Denn was Plaintiff and Eliaa- 


been. joined between the Plaintiff and both theſe Defendants. And 
Day was given to the Parties &c. At which Day comes as well the 


Plaintiff as the ſaid Elizabeth Far: But the other Defendant Re- 


beccah Savil Far, doth not come. And the Sheriff Goth not return 


his Writ, 


Then the Death of Rxpeccan SAvir Far is SUGGESTED upon 
the Rell, in the uſual way. And a new Venire is awarded to try 


the ide againſt the ſurviving Defendant Elis. Far: And it is fur- 


2 tier 


— — —— — — 


— — 


— — - 


Trinity Term = & r 1 Geb 2. a 


ai 


hr 1 “That all rather Proceedings againſt Rebeccab, Sovil 


«Far ſhall crane” Then it ſets forth the Record of the Poftea at the 


Aſſizes; and the Recovery againſt Elizabeth Far. And the Judg- 


ment is © That the Plaintiff recover his Term againſt the ſaid Eli- 
« gabeth Far.” 


Errors aſſigned — © That there is no Record of Ni, pris y 
[which Serjeant Martin ſaid, was only done, in Order to give them 
unity of objecting to the Variances ; ] And © That Judgment 
„is given for the Plaintiff below, whereas it ought to have been 
given for the Defendant.” Then a Certiorari iſſued, to certif 


the Record of Ni prius: Which was certified accordingly. And 


« Tn Nullo eft erratum”” was pleaded, by the Defendant in Error, 


This Writ of Error was brought, He ſaid, by the Approbation 


of the Court of C. B. on Conſent to waive a Motion there in Ar- 
reſt of Judgment. He cited Biſbop's Caſe, in 5 Co. 37. b. to ſhew 


that he was at Liberty to make Exceptions not aſſigned for Error. 
Alſo 1 Salk. 268. S. P. Carlton v. Mortagh. 


And then He proceeded to make his Objections; vie. 
rſt. The N prius Roll is erroneous, in itſelf. 


2dly. The Nif prius Record varies materially from the Plea Roll. 


zdly. This may be taken Advantage of, AFTER Verdict. 


Athly. The Omi/ji jon of © Quod querens Nil capiat per Breve, ” 0s - 


to Rebeccah Savil Far, makes the Judgment erroneous, 


«thly. The Jude ment onght not to have TO for more than a 


Morrry of the Lands demanded. 


And Firſt—The Death of Rebeccab Sovil Far, One of the De- 
fendants, ought to have been ſuggeſted hen the N. i prius Record, 
It is NOT ſufficrent that this be mentioned in the Jurata- part of it. 


Barnes's Notes, Tr. 7 & 8 G. 2. C. B. Fo. 8. Waldo v. Harriſon: 
Where the Jurata in the Record of Niſi prius was amended. Which 
was done upon the Foundation that the Jurata-part of the Record 


is not an Award of the Court; but only to annex the Proceedings. 
Indeed Rebeccab Savil Far is, in that Part, ſaid to be dead: But tis 
only in a Parentbeſis, and by way. of Recital. However, that is 
not the PLACE for a Sugge/iton of the Death of Parties. And it on 
to be a Ti and poſitive Aſſertion: For there are to be Proceedings 
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Trinity Term 3o & 31 Geo. 2. 


If any Special Matter had been ſuggeſted, about awarding the 
Venire out of the Common Courſe, a Copy muſt have been given. 
I Strange 235. Brocas v, City of London. 


This Recital did not authorize the Judge to try the Cauſe between 
One of the Parties only. There ought to be a New Venire awarded; 
Or it ought to have been awarded againſt 50 Defendants, For 


| here | is No proper Suggeſtion of the Death of One of the Defendants, 


The Jurata is wrong, 2 Hawkins P. C. ago. 
The Death muſt be ſuggeſted. 8, 9 W. 3. C. 11. 67 But a 


Recital is no Suggeſtion. And this is not a Diſcontinuance; but a 
M1s-T; rial, (which 1 is not helped by the Stat. of Jeofails. ) 


Secondly—This Niſ prius Record varies materially from the 


Plea-Roll: For it is not between the ſame Parties. And ſmall Va- 


| riances are fatal. 1 Ld. Raym. 329. Doberteen v. Chancellor. 
Palmer 378. Young v. Englefield. Cro. Eliz. 340. Long v. Abel. 


Viner's Abridgment 553. Pl. 8. of Title Error. 


Mr. Juſt, Forren—Brother, Vines f 7s NOT an Authority, Cite 
the Caſes that Viner quotes : That You may do. 
1 


— Martin proceeded— 
* hirdly—This may be taken Advantage of, AFTER Verdict. . 
' Fourthly —The Judgment 1s imperfeet, without theſe Words 


04 "_”_ cena! ml capiat Sc.“ 


Lonp C You have it, « That hs ſhall take 


"7 Nothing by the Judgment, againſt a dead Perſon?” Ho. . 
ever, it is in the Entry of the Judgment, © That further Pro- 
FF:  ceedings ſhall ſtay _— this dead Perſon. 5 


 Fiſhly—The Jadgment ought only to have ha for a Moiety of 


5 1 Premiſſes. My Argument ariſes on 11 C. 2. c. [19. I ſuppoſe.]) 


And here might have been two ſeparate Records. Both are made 


Defendants by the Rule. It is ſaid in 1 Ventr. 355. If every One do 


not appear, the Plaintiff cannot proceed againſt the Reſt. And 
though Ejectments be the Creatures of the Court, Yet the Records 
mult preſerve as regular a Form as other Records muſt : And ſo it 
* even upon Common Recoveries. 


LoRD 


ITI inity Ter m 30 & 31 Geo. 2. 


Loxp MaxsrEID-Uf it be wrong, to award the Recovery of 
the Term againſt the Tenant in Poſſeſſion, now would You 


have had it awarded? For it might have been very inconve- 
nient to award it 1n Mozettes, 


Serj. n the proper Mcthod may be, to > apf to 
the Court where the Judgment is, © that the Execution ſhould be 


taken out, of ſuch Part only as was the Poſſeſſion of the living 
” Defendant.” 


Serj. Hew!Y cortra— | 


Firſt, The NI "= Record is perfectly right. Even before 
the Statute of 8, 9 V. 3. c. 11. the Death of the Party might be 
ſuggeſted upon the Roll, And here it is done, upon the TE next 
Appearance Day after the Death, 


My Brother Martin ſays, © Itis only done by way of Recital upon 


« the Nui prius Roll.” But it is not neceſſary to enter it upon 
the N. prius Roll at all; unleſs to direct the Judge, between whom 
He! is to ny the Iſſues, and that He has Juriſdiction to try it. 


Secondly, Here is no material Variance : Whereas his Caſes are 
Caſes of material Variances. Indeed here is no Variance at all. 


* 


Thirdly—Here 15 nothing to take Advantage of. 


Fourthly— The Judgment i is perfect enough. 


Fifthly The Judgment muſt be, * to recover "the Term.” In- 


Jeed the Plaintiff muſt take Care to take out Execution for no more 


than He has a Right to, by the Recovery. And Many of his Ob- 


jections (even if they had any thing in them, ) are cured by the Sta- 
tute. x 


Serj. Martin, in Reply, to the fame Effect, as before. 


Lorp Mins thought there was no Difficulty in the Ob- 
jections. They are reducible indeed to free. For the 3 firſt are 
no more than, Whether the Judge had Juriſdiction to try the 
Cauſe, between the Plaintiff, and the living Defendant only. 


Now the Suggeſtion, and the Award, and All the Procediogs 
ſhew One of the Defendants to be dead ; And there is an Award 
for the Proceedings to ay as to this Defendant ; and to go on 


<2 the other ONLY: And the Jury is awarded as apainſt the 


5 A | | living 
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living One, the Other BEING dead, Both were alive, when the 
Iſſue was joined: And it is properly awarded upon the Iſſue Roll; 


and acknowledged, And the Ny prius Roll is only for the Direc. 


tion of the Judge, to try it: And it is not traverſable on .it Roll. 


And the two laſt Points are as plain. | 


The Judgment is right enough: And the Execution muſt be 
taken out according to the Right and Juſtice of what is really re- 


Mr. Juſt. Dz.x150N held it not neceſſary to enter and tranſcribe 


the very Won ps of the Suggeſtion, from the Plea-Roll, upon the 


Nj prius Roll; and all the Continuances: But only enough to ſhew 
and notify 20 the Judge, what Iſſues he was to try, and between 


whom. And it is as properly put in here, in the Jurata, as any where 


elſe: And it could not be 7raverſed on the Ni prius Roll. And 
here 18 No Variance; but only an Omiſſion of what was unneceſſary | 


to be put in. And there was no Need of the © Querens nil capiat 
per Breve: there is ſufficient without it. E 


And as to the 5th Exception—They might be Joint-tenants; and 


then tis ſtrictly right. But if not, the Plaintiff recovers his Term - 
And he muſt take Care not to take out Execution for more than 


he had Right to recover. 
Mr. Juſt. Fos EA was very clear in concurring. 


Per Cur. unanimouſly | 


Ball, qui - tam ve //. | Cobus. 


NAR. Whitaker ſhewed Cauſe againſt quaſhing an Information 


qui tam, for exerciſing the Trade of a Baker at the Pariſh of 


Speldburſt in Kent, not having ſerved an Apprenticeſhip; contrary | 


The 1ſt Objection taken to this Information, by Mr. Clayt hte 
the Original Motion was © That Speldhurſt does not appear to be 


« a City, Market- Jom or Corporation: It may be a VILLAGE. 
For ſupporting which, He had cited 2 Keble 583. Rex v. French; 
(1ſt. Exception.) which Caſe is alſo reported in 8 Med. 26. S. C. 


Rex v. Turnith; and 1 Ventr. 51. S. C. But though theſe are all 


Reports of the ſame Cafe (which was cited by Mr. Clayton, only 


out of Keble,) Yet Mr. Whitaker alledged that they are inconſif- 
Mr. Clayton, 


— 


| Mr. Clayton, en- e act was intended oh for 10 Da- 
fit of Corporations: And it has * always been taken, that it does * Nai d 
not extend to any Village, or any Place leſs than a City, Market- _ other- 
« Town, or Corporation.” And it would be extremely inconve- 26. age 
nien to the Inhabitants of all diſtant retired Villages, if it did. 


Lozs Maxsrizl5— The Queſtion is not now upon the u 
dence; but upon the LA the Offence, Have You any 
Authority, that it may not be laid at a . 

"Mir. Clayton—None but that in Keble; (viz. 2 Keb. 583. of 

| Lond Mancrrzio=There | is nothing in the AR, that reſtivins 

it to be LA1D in a City, Market-Town, or Corporation: And this 
Ae it in a Pariſh will not affect the EVIDENCE: 


Mr. Juſt, Dzx150N expreſſed Himſelf in Terms exacty to the 


= fame Effect. 


Mr. Juſt. FosTzR—Many Trades are carried on in Villages: 
Moſt of the Cloth-Trade in — Is carried on in the Fg. = 


Mr. Clayton offered. another ObjeQion; VS, That it was not 2d. ObjeRtion. 
averred © that he did not then exerciſe the Trade,” (namely, at 
the Time of making the Act.) But 


Tur Covnr (without any Heſitation) over-nuled this Objec- 
tion. So that, (Both Objections beipg over-ruled,) the Rule © to 


« ſhew Cauſe why the Information ſhould not be quaſhed, was 
” DISCHARGED.” „ 


Tarrant verſe Haxby, 


CR. Norton and Mr. Winn moved for a Rabe to the Dog 
ſiſtory Court of To, to ſtay their Proceedings againſt Tar- 
rant the preſent Pariſh-Clerk of St. Ofith in York; which Proceed- 
ings. were there inſtituted at the Inſtance of Haxby the deprived Pa- 
KISH-CLERK, for the Refteration of the ſaid Haxby. 


The Office of Pariſh-Clerk is of a TEMPoRAIL Nature: And the 
Fees are of TEMPORAL Cognizance. There are two Caſes in 


Sir J. Strange's Reports to this Purpoſe; J. 2 Strange 942. 
Peak v. Bourne; and 2 Strange 1103, Pitts v. Evans C. B. And 


there is an bac any Caſe in 2 Brownl, 38. Gaudye s Caſe with 
| Dr. Newman, 


— 
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"Trinity Henn 30 8 N 37 Bt 2. 


| Monday 25th. 


Tune TOME 


Dr. Newman, C. B. P. 8 Jac. I. That the Office of Pariſh-Clerk 


is Lay: And the Spiritual Court have no Juriſdiction concerning 
his Neprivation, | EY 


This Haxby they ſaid, was deprived by the Parſon and the whole 
Pariſh, for Drunkenneſs during Divine Service, and other Miſde- 
meanors: Whereupon, the Parſon appointed Tarrant in his Room. 

Againſt whom, Haxby libelled, in the Conſiſtory Court of York; 
Where there was a Monition ; and they were proceeding to reſtore 
Haxby. And all this was ſuggeſted. Upon which, a Rule was 
granted to ſhew Cauſe. And now Mr. Nares was to have ſhewn 


Cauſe: But, being ſatisfied that it was too ſtrong againſt Him; He 


would not trouble the Court. Whereupon 


The RuLe for the Pant ien 
Was made ABSOLUTE. 


Rex e. Inhabitants of Uffeulme. 


W O Juſtices ved John Hine and — 5 his Wife, 
and James and John their Children, from the Pariſh of L- 


culme, to that of St. Sidwwell in Exeter: And their ( Order was quaſhed 


"BE the Seſſions, upon an Appeal from it. 


The Caſe Rated on the Ce: Order, was . hn Hine. the 


Payper, PURCHASED @-Tenement in St. Sidoell's: For which, he 
gave 81. in Money, and a Note for 4/. more; amounting, IN ALL, 


10 121. He lived there, upon the ſaid Tenement. with his Family; 
and was then RATED 70 the Lanp-Tax for the Year 1746. in the 


following Manner, to wit, © Occupier, late Widow Hooper's, Now 


JohN Hine's Tenement 12 J. and for 1747. in the following 


Manner, to wit, « Occupier, late Widow Hoeper's Tenement, Now 


:...CC 


Ton HIN E's Tenement 121,” And was alſo rated to the Poor 


| Rate for the Ye ar 1746. as follows, to wit, © Occupier of late 


James Hooper's Tenement + per Week:“ And for the Year 1747. 


in the following Manner, * Occupier of the late James Hooper's, 


« now HINE's + per Weck. And that the ſaid John Hine did, 


3 after ſuch rating, live in the ſaid Pariſh of St. Sideabell ſor. cheat: 


one Year; and did, during his Reſidence there, pA the ſaid Rates, 
beth to the F pe and the Poor, according to the Rates afore- 


ſaid; and then fold the ſaid Tenement and went, with his Family, 


into the ſaid Pariſh of Ufeculme: From WRAIch, he was removed into 
the ſaid Pariſh of St. Sidrvell. 


The Seſſions, being of Opinion that the ſaid Jabn Hine did not 


gain a Settlement 1 in St. Sidi ell 8 £4 ing rated and faying as afore- 


pany Tan ſaid 


Trinity Term 30 & 31 Geo. 2. 


ad the ConSIDERATION of the ſaid Purchaſe being UNDER 301. 
do THEREFORE vacate the ſaid Order. 


Mr. Gould now moved to quaſh this Order of Seſſions: And 
He cited 


2 Salk. 478. Inter the Inhabitants of St. Mary le More and Heavy- 
Tree in Devonſhire: Where it was adjudged that one Facy, who, 
being ſettled at Heavy-Tree, went afterwards into the Pariſh of St, 


Mary le More, and took a Houſe there, of one Pound per Annum, 


wherein he lived a Year and a half, and paid the Rates and Taxes 


due for the ſaid Housr, became thereby ſettled at St. Mary le — 
though his Perſon was not rated. 


- [SEE alſo Rex v. Tnbabitants of Chigingfold, ante, pa. 247. and 
the Caſes there cited. 


Serjeant Davy and Mr. Aſton ſhewed Cauſe againſt quaſhing this 


| Order of Seſſions. 


They argued that the Queſtion turned upon two different Acts 
of Parliament, viz. 3 & 4 NM. & M. c. 11. and 9 G. 1. c. 7. The 


former whereof, they inſiſted, was un repealed oy the latter. 


384 1. & M. c. 11. 6. 6. TERS and enacts © that being 


ce in ſuch Pariſh, WITHOUT Notice. 


4 


La 


in any Pariſh or Place, for or by Virtue of any Purchaſe of any 
Eſtate or Intereſt whereof the Conſideration doth not amount to 3ol. 


bond fide paid; for any longer or Jeriver Ti, ime than ſuch Fun 
q ſhall inhabit in ſuch Eſtate.” 


c 


« 


They urged that this latter Statute controlled and virtually repealed 


the former. 


They aſſerted that the Pariſh-Officers were - be 4 3 Els, 
c. 2. to rate this Man, as Occupier; And that by 17 G. 2. c. 38, 
8. 4. either the Man Himſelf may appeal, if Bug out of the Rate; 


or other Perſons may appeal from it, as an unequal Rate. 


And it is againſt Reaſon, to argue that their Rating Him ſhould 


be a Recognition of Him as a Pariſhioner; when they could neither 


remove Him, nor le taxing Him. 


1 Il Lonp 


charg 1 with and paying his Share towards the public Taxes ar 
To of the Pariſh, ſhall be deemed to gain a al Settlement 


9 G. 1. c. 7 '& 3 enacts © that ns Perſon ſhall gain a Settlement 
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Trinity Term 50 & 376 Geo. 4 


Lony MANSFIELD and Mr. Juſtice Fos 1ER aſked whether 
there had been any Determinations upon Certificate-Perſons charged 
with and paying Pariſh-Rates, in the ſmall Interim between the 
two Certificate-Acts of 8, 9 WW. 3. c. JO. and 9, 10 W. 3. c. 11. 
The latter of which, only recites, in general, © that ſome Doubts 


e had ariſen upon the Conſtruction of the former, By what Ack, 
«* ſuch Certificate Perſon might procure a legal Settlement in the 
* Pariſh to which he came.” For if there were any ſuch inter- 


mediate Determinations, they would ſerve to guide the preſent. 


In order to look into which, it food over, with a 
Cur. adviſare vult, 


| And | now LORD Mausrix delivered the Reſolution of the 
Court. | 


It will be neceſſary to conſider how the Law ood before the 


9. 1. c. 7. Becauſe the Seſſions ſeem to have confounded different 
Acts of Parliament, and different Qualifications. 


"Wow before 4 AR, no Man was 3 from his wn; 


be the Value of the Purchaſe of it, never ſo ſmall and inconfiderable. 
And tkere were then other Ways alſo, of gaining Settlements: As, 

under 3, 4W. & M. c. 11.4. 6. either by ſervin 
Office in the Pariſh, for a whole Year; or by being charged with 


and paying a Share toward: the Public Taxes or Levies and Bundens = 
of the Pariſh, 


ga Public annual 


But this Act of 9 G. 1. was levelled ah againſt 8 Pur- 


chaſer, of ſmall 22 made in order to gain Settlements: And it 


declares that Purchaſes of leſs than 301. Value, bond fide paid, ſhall 


not gain a Settlement for any longer Time than the Inhabitancy 


| thereupon ſhall continue; After which, the Purchaſer ſhall be liable 
to be removed to his former legal Settlement prior to ſuch Purchaſe 


and Inhabitancy upon it. And the eſtabliſhed Conſtruction of this 


Act has been purſuant to the Intention of the Legiſlature, 70 prevent 
FRAUDULENT Purchaſes: And therefore Deviſes, or other ſuch Me- 
thods of coming to Eſtates, have not been conſidered as Purchaſes 
itbon this Act; becauſe they are NOT fraudulent. | | 


8 the preſent 8 is claimed by being RATED 
and baving PAID towards the Public Taxes of the Pariſh: BY gies is. 


quite a d erent Method of gaining a Settlement, 


The Man ne is JO perſinally ds The Tax! 18 + laid 0 
2 Tenement * 5 late ne 8, N * Hine * But if He had ee 
_-0My 


. nA EA READ IT ANG SHY 


Trinity Term 30 K & 37 G0 l 


only quod as Occupier, -witthant A9. his Name, yet berg that 
would imply Notice of the Man' $ being an [nhabitant. 


— — — 2 lt oc — ee 


——— 


0 But it is objected ce that 5 Pariſh were cBLIGED © to rate Him. 5 


Now I deny that they were obliged to rate Him, if He was a 
Man of no Abilities: And he could not oblige them, (even by 
17 G. 2. c. 38.) to rate Him, if he was 7ot FLT 10 be rated. 


1 hers is great Analogy between this Caſe, and Caſes upon the 
Certificate-Act. And though there are no Caſes upon that Act to 
be found, between the Making of it and of it's explanatory Act, 
Yet that explanatory Act (9, 10 W. 3. c. 11.) does, of itſelf, ſuffi- 

ciently determine that a Certificate-Perſon wouLD have gained a 
Settlement by being rated and having paid towards the public Taxes 

of the Pariſh, notwithſtanding the former Certificate-Act, of 8 & 


9 V. z. c. 30. That Act therefore goes a you Way towards the 
Conſtruction of 7hzs Act. 


1 
HHS! Bo - 
1 


And Wr are ALL dear that this AQ 07 means to put a Negative 
upon a Perſon's gaining a Settlement by making a /all Purchaſe, 
with a fraudulent Intention to gain a Settlement thereby, in the 
Pariſh where ſuch Purchaſe is made ; And that it does NOT 5 
any OTHER Method of gaining a Settlement. 


1 
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And WEE) it is but reaſonable that Perſons who have been rated 
and have paid towards the public Taxes and Levies of a Pariſh, 


ſhould receive Aſſiſtance from that Pariſh, when my become | ne- 
ceſſitous themſelves. 
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Order of Sxss10ns QUASHED : 
Order of the two JUSTICES AFFIRMED. 
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5 5 1 | 1 . 55 | ' Monday 20th 
| Rex ver. Inhabitants of Milwich. June Ae 
T WO Juſtices removed Thomas Thacker and his Wife and Chil. 


dren, from Creyton to Milwich: And the Seſſions confirm 
8 Order, upon this Caſe ſtated— 


Thacker was hired bs Mr. Blurton of Mikeich, for ELEVEN 
Months, for.'4 /. 10s. And it was agreed between them, © that 
bs backer ſhould 61ve Mr. Blurton a MonTH's Service IN, beyond 
* the eleven Months.” Thacker ſerved Mr. Blurton the eleven 
Months, in Milwich; and alſo all the given-in Month, except the 
"aſd 3 Days: And as to thoſe 3 2 Thacker could not ſay aus” 

” | e 
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He ſerved them, or went away withoat ſerving . But be, re- 
ceived the whole 4. 10 5. Wages. 


The Seſſions confirm the Order; being of Opinion this was a 


: 1 for a Year, and a Service for a Year. 


Mr. Norton moved to quaſh theſe Orders, upon 2 Objections, 
1ſt. This is not a good HIRING FoR A Yeas, within 3, 4 MW. 
& M. c. 11. being only for eleven Months. 

1 Strange 83. Rex v. Inhabitants of Haughton. 

2 Salk. 535. Inter Inhab. of Dunsfold 01 Ridgwick. 

1 — 143. Between the Pariſhes of Coombe and Weſt Woodboy. 


| 2dly. 'Tis not a good SERVICE for a Tear: | Becauſe three Days 


are wanting, at the Exp of it. 


38 trange 1022, Between the Pariſhes of Safi 4 and Coflechurch, 


But The Cour vx. Lord Mansfield, Mr. Juſt. Deniſon, and 
Mr. Juſtice Foſter, were extremely Clear, 


It; That this Agreement (taken all together) is is a manifeſt Con- 
tract © 10 ſerve FOR A YEAR; notwithſtanding the Form of Ex- 
preſſion : (which, by the way, they conſidered as an Attempt to 
prevent the Man's gaining a Settlement, by a very paltry Evaſion.) 


The real Queſtion is no more than“ Whether 11 Months and One 


„Month make 12 Months.” There are no particular technical 
Words neceſſary, to make a Hiring for a Year. The Subſfance of 
this Agreement is © to ſerve 12 Months, for 4 J. 105.” And what 


ſignifies the Variation of Expreſſion ? Every Contract to ſerve, is a 


21. Co. Lit, 
42. 6. 


Contract to ſerve * for a Year ; unleſs there be ſomething to explain 
it otherwiſe. Now certainly kane 1 is Nothing to explain it other- 
wiſe. And Mr. Juſtice Foſter obſerved that this was an entire 
= ngle Contract; And not like to the Caſes of different Contracts, at 


different Times: And He added, that no Action would have lain 


= is ſtated © that He received the whole 4 l. 10s. Wages :'' Which, at 
leaſt, ſeems to imply the Maſter's Conſent or Permiſſion. Whereas 
in the Caſe of the King againſt the Inhabitants of Hip. P. 7 G. 1. 

in 1 Strange 423. it was holden that the Servant's going away 3 

Days before the End of his Year, direct in Oppoſition to his Maſter's 
Will and expreſ e upon a reaſonable Orgon, and 1 5 


for the Wages, tall the End of the Whole 12 Months. 


= adiy. That as to the Servant's going away 3 Days before the End 
: of the Year The State of the Fact don't ſupport the Objection: For 

it don't appear that He did go away beiore the End of the Year. 
| It! is only ſtated © that He could not ſay Whether He ſerved theſe 


« 2 Days, or went away without ſerving them.“ But it is poſitive- 


i. 


— — — — — 
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a reaſonable Requeſt ner refuſed,) tid NOT vitiate > tha 
Settlement. 


Per Cur, unanimouſly | 
BoTy ORDERS AFFIRMED, 


Harris ver/. Huntbach. 


HIS was a Cauſe in the Civil Paper ; and came before the 
Court, upon a Caſe reſerved for the Opinion of the Court, in 
an Action upon a general Indebitatus Aſſumpfit, in which the Plain- 


* Tueſday 21 
June 1757. 


tiff declared upon two Counts; The 1ſt of which was for Money 
lent and advanced by the Plaintiff, at the Defendant's Requeſt ; The 


2d was for Money laid out and expended by the Plaintiff, at the 


| Defendant's Re ey And the Queſtion upon the Caſe ſtated, was 


Whether he Evidence Supported the Declaration.” 
The Caſe ſtated— 1ſt. That a Note of-the Defendant's was pro- 


duced in Evidence by the Plaintiff, in the following Words: 


« 3d December 1751. Then received of Mr. Harris the Sum of 
19 J. on the Behalf of my Grandſon : Which I promiſe to be 


This +-rdence was produced in Support of the firſt Count. 


On the 2d Count —The Evidence was, that One Devidſ 
coming to the Plaintiff, by the Defendant's Order, for Money to 
pay Workmen, the Plaintiff refuſed to pay the Money, unleſs the 


& accountable for, on Demand. Witneſs my Hand S. Huntbach.” 


Defendant would ſign a Receipt. Whereupon the Defendant wrote 


the following Note, viz. © Mr. Harris, At the earneſt Requeſt of 
ee the Gardiner, the Workmen wanting Money greatly, for the 


* Work at the Woodhouſes, This is to certify that it is My Requeſt 5 


** that You pay to Mr. Davidſon, on the Account of Maſter Hel. 
* lier, for the Workmens Uſe the Sum of 1 51. As Witneſs my 


« Hand S. Huntbach.” And a Receipt was given by the ſaid D- 
vidſon, the Gardiner, to the Plaintiff, on the Plaintiff's paying him 
this 150. Verdict for the Plaintiff—Caſe ſaved upon this Que- 


ſtion, vis, © Whether the Evidence was is ſuffictent to ſupport the 
by Verdict. 5 


Mr. Alſton for the Plaintif—The firſt Count is * 15 5 lent 
and advanced by the Plaintiff, at the Defendant's Requeſt. And 


here is a Note under the Defendant's Hand produced, acknowledg- 


ing the Receipt of it, and promiſing. to. be accountable. for it: 
Which is tantamount to a Promiſe to yay it. And it's being ad- 
ded, © on the Behalf of my Grand 62 makes no Difference: For 
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there is No Remedy. againſt the Tnfont. Therefore it is an Original, 
not a Collateral Undertaking. In 2 Ld. Raym. 1085. Buchnyr v. 


Darnall, It is agreed © That where no Action will lie 182 the 


<c Party himſelf, Undertaken for, it is an Original Promiſe.” In 


the Caſe of Reid v. Naſb, M. 24 6. 2. B. R. and Tr. 1751, 24 & 
25 G. 2. It was ſettled accordingly, And here is 210 Remedy againſt 


_ the Infant, upon this Note. 


2d Queſtion. Whether the other Evidence above ſtated was ſuf- 
ficient to maintain the 2d Count. 


Now the Plaintiff could not have maintained an Action againſt 
the Infant, for his Money, no more than for the former. The 


Plaintiff refuſed to advance it, till the Defendant wrote thus, © It is 
y Requeſt that You ſhall pay, on the Account of Maſter Hillier, 


to Mr. Davidſon, to the Workmens Uſe, 15 J.“ And this is an 

Original Undertaking © that the Defendant will pay the Money:“ 

And it was advanced on the Account and Credit of the Defendant. 
Mr, Nares contra for the Defendant— 


The Queſtion is, "Be far a general Tndebitaru Aſſiump/ 7 wal lie, 


upon theſe Facts, and the Evidence brought to ſupport them. This 
is a general Indebitatus Aſſumpſit : And Vudebitatus Afſumpſit docs 


not lie, but when an Action of Debt will lie. 1 Salkeld 23 
Hard's Caſe is expreſly ſo. 2 Ld. Raym. 1034, 1035. Smith 4 


chrey: © Indebitatus £jjumpſſt does not lie for Money won at Play.” 


1 Strange 680. Welch v. Calg: It does not lie on a Promiſſory 


Note. No more will it, upon a Collateral Undertaking. And 
| therefore the preſent is 20 4 proper Count, if the Evidence would 


ſupport it. This cannot be conſidered as Money leut. It cannot 


be more "than Evidence of a Collateral Promiſe. And why will not 

an Action lie againſt the Infant? I think it -2i119, And then it is 
exactly within the Caſes of Buckmyr v. Darnall, in 2 Ld. Raym. 
1085; and Reid v. Naſh, Where Naſh promiſed to pay 50 J. if the 


Plaintiff would withdraw his Record; (Which was indeed an n Ori- : 
: ginal Promiſe, A. 


Secondly, on the 2d Count—The Note only imports a 11 8 
| ficate © that the Money is proper to be paid.” No general ade 
bitatus Aſſumpſit will lie upon this. Here is no Evidence of Money 
Mp TS „ 75 5 | 


Mr. Aion, in Replys 


TY A Note of Hand acknowledging the Receipt, and promiſing 
to be accountable, is certainly Evidence of Money lent, And it 


n . c r — lm.  ——— #4 223 * 
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is every Day's Experience, that Notes of Hand are given in | Potane 
upon General Indebitatus Aſumpfits. And as to inſerting © on Be- 
e half of my Grandſon” it makes no Sort of Difference. 2 Strange 
9 55. Thomas v. Biſbop— The Addition of © Caſhier to the York 
* Buildings Company,“ was holden to make no Difference. And 


there is no Privity between Mr. Harris and the Infant: Nor will any 
Action lie againſt Him. 


8 


This is not a Promiſe in * or a Collateral Uyndertaking; but 


a ſole, abſolute, Original Promiſe. Therefore He prayed that the 
Fotee might be delivered to the Plaintiff. 


LoRD MANSFIELD— 


The Queſtion is Whethier there be Evidence of a Debt contracted 
by the Defend ant, payable to the Plaintiff. 


The Declaration conſiſts of two Counts, for two Fiche Debts. 
And there cannot be clearer Evidence, than the firſt Note is, 
of the former Debt. And as to the 4 HS is a Manſion- 


b Houſe belonging to an Infant: Which Manſion-Houſe 


8 
Garden belonging to it. ay 


It might act be neceſſary (in regard to the 
 Infant's Situation and Circumſtances) to ſupport this Garden, 


(which might be a Pleaſure Garden :) And No Action will * 


againſt the Infant Zur for Neceſſuries. It don't appear at all, that 
there could be any Remedy againſt the Infant. 


Vou can bring an Indebitatus Aſſumpſi t for the Debt ; and give the 
Note in Evidence: And ſurely, it ſupports the Declaration. 


T bis is Kid: to 1 a Collateral Undertaking. But the Atgumest 
about Original or Collateral Undertakings, depends merely upon the 
Want of ſufficiently defining the Terms © Original” and“ Collateral: 
Otherwiſe, there can be no Doubt about "them. This is clearly 


an Original Undertaking. And the Jury have found theſe Notes 


to be ſufficient Evidence of the Debt: And it 18 indeed a Matter of 
Fat, rather than of Law. 


* 


Mr. Juſt. 8 concurred.— 


Surely, This Note is Evidence of Money lent. And between 
the Plaintiff and Defendant, this is certainly an Original Under- 
taking: And the Money was paid at the Defendant's Requeſt. And 
there is no Privity between the Plaintiff and the Infant, The Caſe 
of Reid v. Naſh is, in ſome Meaſure, like this.“ Here is Nothing * [And that 
9 0 a plates: | Requeſt or Promiſe: 'Tis an Original Undertaking, termined upon 


mature Con- 


Mr. ſideration 1 


376 Trinity Term 30 & 31 Geo. 2, 


Mr. Juſt, Fos ER likewiſe concurred.— 


The Infant was not liable, and therefore it could not be a collateral 
Undertaking. It was an Original Undertaking of the Defendant to 


"OF the Money. 


Per Cur. Let the Posrra be delivered to the PLAINTIFF. 


1 ” p 1 — 
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Hammond very. Brewer. 
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"HIS was a Caſe for the Opinion of the Court, tun the 
* Aſſizes, before Mr. Baron Smythe. 
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The Caſe ſtates chat an Act of Parliament was made in 26 G. 2. 
| | (c. 54.) for repairing and widening the Road from Flimwell Vent in 
the Pariſh of J. rceburſt 1 in the County of Suſſex, to the Town and 
Port of Haſting in the faid County: And it ſtates many other 
Matters not worth noting ; as the fingle Queſtion was Whether 
oe the Town of Battel was meant to be included or excluded. 


— 


Pr ay” — . r r 
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The Queſtion aroſe upon that Part of this Turnpike-AQ which 
gave Directions for repairing the Road fo and from the Town of 
Battel; which Town was ſtated to be lately paved before the Act 

of Parliament, by the Inhabitants; and that it was _ in Repair 
by them, and 7s now ſo. | 


——— — 2 


. 3 rr I — — * 
| t * — 


i N ote. In many other Parts of the AR, the Roads are deſcribed 
i „ „ leading from to and THROUGH fach and ſuch Towns: Put 
il 5 wien it mentions the Town of Battel it only ſays © To and 
ii | toit, but omits the Word © THROUGH.” And the only 
 B e . Was Whether the Act intended to INCLUDE or 
[ is 1 = -G "EXCLUDE: the Town of Battel felt,” . | 


Mr, Als was . the Plaintiff (of whom the Toll had been : 
taken :) And Mr. Harvey, for the Commiſſioners, (the Defendant 
having ated by their Authority; ;) who had ſet up a Turnpike in 

the very Heart of the Town. 


The CourT were - hw has the Act af Parliament intetided to 
EXCLUDE the Town of Battel; And that it was right and reaſon- 
able that it ſhould be excluded. 


And LoxůDp MansFIELD obſerved that it was neither uſual nor 
convenient to erect Toll-Gates in the Middle of great Towns; 
„ : | (Which 
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(Which theſe Commiſſioners had done: TY Which might obfirudt 
the neceſſary Intercourſe amongſt the Inhabitants ; or even hinder 


an Inhabitant from ſending his Horſe s to Water, without! paying the 
Toll. Therefore They Ordered the 
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Rex ver}. AP 22 
| 22d June 
„ 


R. Aſton ſhewed Cauſe againſt quaſhing an Order of Seffions 

made upon a Road-Act made in 29 G. 2. c. 57. (for enlar- 

ging the Terms and Powers granted by former Acts:) Whereby the 
Surveyor of the Highways beyond Sheppard Shord and the Devizes 
Sc. is authorized and impowered to dig Gravel &c. or other Ma- 
terials Sc. in upon or out of and from all and every the Lands 


Fields or Grounds in the Occupation of Jobn Manning i in the Pariſh 
of All Cannings 1 in the — of Wilts. 


The Subſtance of the Order was as follows—Tt begins with reci- 
ting the Act of 29 G. 2. c. 57. impowering the Surveyor or Survey- 
: ors of the Highways or Roads therein ſpecified, or any other Per- 
bon or Perſons appointed by him or them, (having firſt an Order 

from the Quarter-Seſſions; Six Days Notice, in Writing, of the 

Application for ſuch Order, being firſt given by the Surveyor or Sur- 

veyors, to the OwNER OR OWNERs, Occupier or Occupiers of the 

Lands and Grounds then intended or purpoſed to be cut digged or 
gathered for Materials for repairing and amending the Highways or 

Roads, or left at his or their Places of Abode; 0 to cut dig gather 
take and carry away any Furze Heath Gravel Sand or other Mate— 

rials proper and ſufficient for repairing of the ſaid Highways or 

Roads, (if ſuch Materials cannot be had or found in or upon any 

Waſte or Common Grounds in any Pariſh Town or Place adjoining 

to or lying near the ſame Highways or Roads,) in upon or out of 

and from any Lands, Fields or Grounds or either of them (Not be- 
ing a Yard Garden Orchard Park Paddock Wood Coppice Nurſery | 
or incloſed Ground planted with any Walk or Walks of Trees or 

Avenue to any Houſe ;) Paying ſuch Rates for ſuch Materials, or 

for the Damage done to the OwWN ERS Ax D Occuprers of the Ground 
where any and from whence the ſame ſhall be cut digged gathered 
taken and carried away, or over which the ſame ſhall be carried, 
as the SURVEYOR or SURVEYORS, or OTHER Perſon or Perſons by 
them appointed or to be appointed by Virtue of the ſaid former 

Acts or the ſaid recited Act, for that * ſhall think redotable. 


sD Then 
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Then the ſaid Order of Seſſions recites That Application had been 


made to that Court, y THE Surveyor of the ſaid Highways or 


Roads, for an Order to cut dig gather take and carry away Furze 
Heath Stones Gravel Sand or other Materials proper and ſufficient 


for repairing of the ſaid Highways or Roads, in upon or out of 


and from ALL and EvERY the Lands Fields and Grounds now in 


the Occupation of John Manning of the Pariſh of All Cann ings _ : YN 


ſaid County of Wilts Yeoman, (not being a Yard Garden Orchard 
Park Paddock Wood Coppice Nurſery or incloſed Ground planted 
with any Walk or Walks of Trees or Avenue to any Houſe.) 


Then the Order goes on thus— 


And the ſaid Surveyor having made and given full Proof to this 
Court © that fx Days Notice in Writing, of his intended Applica- 
< tion to this Court for ſuch Order, hath been given by Him 
« To tbe ſaid Joun MANNING, or left at his Place of Abode;“ 
And the ſaid Jon x Mannix, in Conſequence thereof having f 


fered to this Court by nis Counſel, Reaſons againſt ſuch Order being 
made; and endeavoured to ſupport the ſame by Proofs, (Which Rea- 
| ſons and Proofs this Court A DJ VDGE fo be very inſufficient;) And 
the ſaid Surveyor alſo having made and given ul Progf to this 
Court, © that PROPER and SUFFICIENT Materials for repairing of 
the ſaid Highways or Roads cannot be had or found in or upon 


e any Waſte or Common Grounds in any Pariſh Town or Place 
e adjoining to or laying near the ſame Highways or Roads, 

Tus CoukrT doth therefore, in purſuance and by Virtue of 
the ſaid recited Act of Parliament unanimouſly Order that the ſaid 


Surveyor of the ſaid Highways or Roads, or AN y other Perſon or 
| Perſons by Him appointed and employed, may, And He and They 

is and arc (by virtue of the faid Act of Parliament and by virtue 
| hereof) authorized and impowered to cut dig gather take and carry 


away any Furze Heath Stones Gravel Sand or other Materials pro- 
per and ſufficient for repairing of the ſaid Highways or Roads, in 


upon or out of and from AL and EvERY the Lands Fields or 
| Grounds in the Occupation of the ſaid John Manning, in the ſaid 
Pariſh of All Cannings, (not being a Yard Garden Orchard Park 
Paddock Wood Coppice Nurſery or incloſed Ground planted with 
any Walk or Walks of Trees or Avenue to any Houſe,) Paying 


$UCH Rates for ſuch Materials, ox for the Damage done to the 
Owners ox the ſaid Occupier of the ſaid Lands where any and from 


whence the ſame ſhall be cut digged gathered taken and carried 


away, As the ſaid A of PARLIAMENT herein before in Part 


recited DOTH DIRECT AND PRESCRIBE, 


2 | 1 Mr. Norton's 


— 
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Motion, were only to: 


1ſt. That there ought to 6955 been Notice to the OwN ER, as 
well as to the Occupier of the Land wherein the Gravel was to be 
dug: Although He owned that the ſtrict Words of the Act had not 
the Copulative but only the Digundlive; viz. upon Notice, &c. 


* to the Owner or Owners, Occupier or Occupiers of the Land, 


Sc.“ Vet, He faid, that Juſtice required that the OwnzR 
| ſhould have Notice, as well as the Occu pier; when his Property i 

to be ſo materialiy alfected: And He argued this to be the 3 
of the Act, 401 tis frequent, in ſuch Caſes, to underſtand nega- 
tive Conjunctions, AS Copulative. 


2dly. The Sati facrion is directed by the AR, to be EDTA both 


to Owner Ax D Occupier: Whereas they have here awarded xo 


at all to the Owner of the Land, who is the Perſon principally in- 


ſured, Upon this Motion a Rule was made to ſhew Cauſe. After 
which, 9 additional ObjeCtions were given in, in Writing. And 


now, Mr. Aſton ſhewed Cauſe why the Order of Seſſions ſhould 


not be qualbed. 


1ſt. Objection. (given in in Writing) is that the Nam of the " 


Surveyor who applied for the Order 1 is not mentioned. 


 Anfwer—That | is Na Neceſary. . 


2d. Obiection. That the Seſſions have nat ADJUDGED © That 


« fix Days Notice in Writing was given to any Perſon, of the in- 


* tended Application:” The Words are only, © The Surveyor | 
having made and given full Proof to this Court,” that ſuch No- 


tice was given. 
| Anfwer—That it the appear: But if not, yet it is not neceſſary. 


46 Objection. That the Fact of fuch Notice being given, is not 


- ſufficiently jet forth; it being only ſaid © That ſuch Notice was given 


be Manning, OR left at bts Place * Abode. 


Anſwer— That that i 1s luffcient. 


Ath. Obj ection: (Which was Mr. Norton's "I It is not ſet forth 


that ſix 55 Notice in Writing of this intended 3 Was 
given to the OWNER of the Lands. 


"Anſwer. Notice to the Ocevrizn 18 s enough. So, on a Di- 


ſtreſs · Notice may be given either to the Tenant or to the Owner 


of 


Mr. Norton's Objections to this Order upon making the Original | 
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of the Goods. : Mod. 390. Walter v. Rumball is * robe by the 
Court. [pa. 39 5.] And here the Owner may perhaps bt he” inti- 


tled: For the 12 ſays, © That the Damages, 1F any, Fc.“ Beſides, 
the Owner may be at a vaſt Diſtance from the Land. And here 


the. Tenant appeared, and mace what Defence he — proper. 


5th. Objection. That the Seſſions have not expreſily. ADJUDGED 
That proper and ſufficient Materials for repairing the Highways 
were NOT r be found in any Waſte or Common Ground n an 


Place near the ſaid Highway: For it is only ſaid, © The Sur- 


veyor having made and given full Proof to the Court, that, Fe.“ 


Anſwer—The Order is agreeable to the Act of Parliament: And 
it ſpecifies *©* . Jul ts was made and Sen to the Court, of 


| this F. act. 


6th; Objecion That i it is not ſet ſorck « That NO POR Ma- 


*« terials AT ALL, for repairing the Highways, are to be found in 
any ſuch Waſte or Common Ground: But only (in looſe and 


general Words) © That PROPER and SUFFICIENT Materials for 


eo Purpoſe | are not to be found there.” dernen 


which, It is ordered, © that the Surveyor ſhall cut and carry awa 
ee ALL Sorts of Materials 5 for the Repair of the whole 
a Road. EE 1 

| Anfirer—That it is 5 exactly agrecable to the AR. 


ib. Odjection. Non conftat that any Materich proper for ſuch 
Purpoſe ARE TO BE FOUND 7/ 9 Part of theſe Grounds, 


"Anſwers This muſt FREY upon Trial. The Lands x are to be 
6 cut digged. and gathered for Materials.” e 


$th. Objedtion; | "Tis not ſet rk ha * theſe Grande lie Few 5 


tbe Highway; nor to what Diſtance all waſte Grounds have been 


found barren of proper Materials; nor that theſe Grounds are * Hearer 
than any Malie where ſuch Materials may be found. 


3 Order is 3 agreeable t | the A: And theſe 
Particularitics need not be inſerted i in It, : | 


an Objection. That the Powers 3 committed to the Surveyor 
are uncertain in every Branch thereof. For only that PARTICULAR 
Piece of Land which affords the Materials, is made liable by the Act. 


| But here ALL the Grounds in the Occupation of Manning, (being, 


as he alledged, a Farm of 540 /. per Annum) are to be dug, at the | 
Diſcretion of the Surveyor. And they are alſo laid under a per- 


3 ES petual 
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petual Incumbrance, or at leaſt one that is abſolutely uncertain; for 
that uo time is prefixed at which ſuch Grounds ſhall be emancipate. 


—— 


| Anfwer—This alſo is ſufficient; being exrerable to the Act. 


roth. Objection: (Which was Mr. Nor tons Second) That Satiſ- 
faction for ſuch Materials is by this Order, awarded to the Owner 
o Rx Occupier; but net to BoTu: Nor is it certainly defined to which 


of them. Whereas the Act of Parliament i is, expreſs, © Paying to 
„ the Owners AND Occupiers. 


- Aber ſufficient: The Act is e in direding the 
Notice; and muſt here be taken arguntirvely and 3 


Irth. Objection. That the RATE of ſuch Satisfaction is eſtimated 
in the Order only as for the Value of the Materials which ſhall be 
cut or carried out of theſe Grounds; ox for the Damage done thereby; 
but not as for BoTH; as it ought, in Juſtice, to be: nor is it cer- 


tainly defined, for WHICH of: the ow; the Compenſation. i is to 
be made, 


Anfwer—'Tix in the Wards of the AQ. 


M. Norton and Mr. Thurlw in 1 50 ſupported theſe ſeveral 
Objections; And urged that theſe ſummary Authorities given to 
Juſtices, to the Detriment of the Liberty or Property of the Subject, 
ought to be $TRICTLY purſued: And they cited many Caſes, of 
what they apprehended to be ſimilar Inſtances, or at leaſt proceed- 
ing upon the ſame Principles. Whereas in the preſent Caſe, the 
Juſtices have not (as they alledged) given themſelves Yuriſdiction, 


by any ADJUDICATION of the neceſſary Facts: but have only. 
recited the EvIDENCE of them. 


LRD MaxspixLp—faid this Order was very ill penned; and 
the Juſtices ought undoubtedly to purſue their Authority: But how- 
ever, He did not agree to all the Objections; and particularly to the _ 
* 2d. and + 5th. which are founded upon a ſuppoſed Neceſſity that f The 4. 
there mult be expreſs Adjudications; where the Recitals and Alle- 2 N e 
| oſe given in 
gations are ſufficient, and where Concluſions are ROY drawn. Writing. | 
As to the 4th bj ection— He did not 8 that the Act nid 


mean that it ſhould * be neceſſary to give Notice to tbe Own ER: 
Which might be impoſſible. 


But as to the 6th and 7th Objections It Is ſr; to ſhew that 
there were No proper Materials to be found in or upon the Waſtes 
or r Common Grounds near the Highway. Which is not done here. 


SE - 4 
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And they are not- SIN to Fg in the private Sail * ALL 'the 
Species of Materials; becauſe sou of theſe Species are not to be 
found in or upon the ſaid Waſtes or Common Grounds. They 


ought to sPEC1FyY-what, can NO be found in or upon the Waſtes 


or Common Grounds; and what may be found in 7he private Soil. 


And they can not dig, to Tx V for it, in the private Soil: They 


ſhould previouſly know that it is to be found there; or at leaſt, 
have a reaſonable EPO of finding it there. 


9th. And they cannot make this general Order * to dig over ALL 
the . and leave this to the Diſcretion of the Surveyor : They 


ought to A upon the particular Part; to determine this themſebves, 
and not leave it to their Surveyor | Tus Objection 1 IS FATAL. 


Toth. 80 alſo is that of the Satisfaction: For the SATISFAC- 
TION ought to be awarded to the Owner, or to the Occupier, or to 
Both; AaccoRDING to the DAmaGEs ſuſtained by the One, er 
by the N or by Eoth. 


Perhaps ſome other Objections eight k hold: But however, here 
is ON that I have Aru mentioned. 


'4 


— 


Mr. Juſt. Druison-—It is a very impact Order, and lable to 


many ene, 


As to the 2d, 30 5th, 6th, and 7th, Objeftion—An expreſs and 
direct ADJuUD1CAT1ON may not be neceſſary: But many of theſe 
Foundations of their Authority ought, ſome how cr other, to A- 
PEAR upon the Face of the Order. Particularly, it ought to appear 
that Notice was given of the Intention to dig in ſome particular 


Place: For perhaps very _ Cauſe my be * to He ſhewn 


againſt it. But 


gth. It can never be right to dig o over ALL the Eftate; 


th. Nor to dig in the private Soil for fuch Material as may wh 
fond in the Waſte. 


As to the ach—Norier is not bs cecelh ary to 50 given : 


to the Oroner : This may in ſome Caſes be eee 


| But as 35 "the Toth. SATISFACTION. ought to be be made to 
the Owner, (if he be damaged,) undoubtedly. | 


Mr. Joſt. FosTen concurred, 


The Perſon that drew this Order, has bigs to the Wonvs but 
ook to the SIR 1T of the Act. 


And 


V 
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And as to the gth. Objectivn) in particular, undoubtedly, The 
Juſtices have exceeded their Power in ordering the Surveyor to dig 
over the wol Eſtate: Thus can never .be. reaſonable, nor within 


their Juriſdiction. 
Per Cur. unanimouſly 


Rol for quaſhing the ORDER 
MADE ABSOLUTE. 


Cogan ver. Ebden and Another. 


7 N a Motion (made the 18th inſtant,) To ſe aſide a Verdict, 
| as being given in by the Foreman, CONTRARY to the Opi- 


' Thurſday 214 
£ June 1757. 


nion and Intention of IGT of the Jury. It appeared that the 


Defendant juftified under a Right of a Way, over the Plaintiff's 
Ground, to two Cloſes of the Defendants, viz. Broadmoor, and 


„ nn Upon which, two different Iu were joined; vis, 
One, upon the Right of a Way to Broa 


moor; the Other, upon 


the Right- of a Way to the Three- Acres. And the Foreman gave in | 
the Verdict, as a general Verdict for the Defendant, upon both II 


ſues. But Eight of the Jury made Affidavit © That it was the 


_ « MraMN AND INTENTION of the WHOLE Jury to find the 
4 former Iſſue for the Defendant; and the LATTER for the PlAIx- 
„ Tirr: And that this Miſtake was diſcovered by them, an Hour 

© afterwards; but not till the Judge was gone to his Lodgings.” ; 

And upon the Judge's Report it appeared that, though there was 


indeed Evidence on beth Sides, yet the Weight of the Evidence was 


(as it appeared to Te) on the Side of the Plaintiff, as to this latter 


Hue. 


N. B. The Foreman had dealing: making any Affidavit; be- 
cauſe, he ſaid, he ſhould make himſelf ticks a Fool, to the 


Cour of King 8 Bench. 


This Matter was mack litigated by the Counſel on 1 both Sides, 
And the Counſel for the Plaintiff mentioned the Caſe of Baker v. 


Miles, in C. B. in M. 4 G. 2. B. R. S. P. where Eleven of the Jury- 


men ſwore © That the Foreman had miſtaken their Verdict; And 


| it was e ſet aſide. 


The CourT were All clear that this was a Miſtale, ariſing from 
the Jury's being unacquainted with Buſineſs of this Nature; and 
from the Aſſociate's Omifſion in not aſking the Jury particularly 
how they found each reſpective Iſſue, and in not making the Jury 
fully mer ls their own F Finding} And that it was agreeable to 


Right 
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Trinity Term 30 N * 0 0 2. 


the other 
Court.] 


Right and Juſtice, that the Miſtake ſhould be RECTIFIED, And thay 
had no Doubt about the Fact of this Miſtake ; from the Affidavit 
of the Eight Jurymen, confirmed (as they held it in Effect to be) by 
the Foreman's declining to make any Affidavit at all: Eſpecially, 


as the Judge's Notes ſhewed the Weight of the Evidence to have 


been for the Plaintiff, as to this latter Iſſue. 


And Lode MansF1ELD and Mr. Juſt, DENTISON thought that as 
« was a mere Slip, there might be ſome Method of RRCTITYING 
the Verdict according to the Truth of the Caſe ; from the Judge's 


Notes, if they were ſufficiently particular ; WITHOUT ſending the 
Iſſue to be tried over again, at a great gan 


And the Caſe of Noweeinle v. Green, in 2 Strange 1197, was 


mentioned; where the Poſtea was amended by the Judge's Notes. 


And Lord Mansfield ſaid that at leaſt they could ſet aſide the Verdict 


without Coſts. But Difficulties occurring how the Coſts would be, 
in ſuch Caſe; as One Iſſue was ſtill found for, and Was in Truth 


clearly for the Defendant. Therefore CUR. Apvis'. 


And now Tad bt cet a ſeeing Mr. Morton in Court, who 


was concerned for the Plaintiff, and had (on his Behalf) moved to 
SET ASIDE the Verdict, took Occaſion to mention this Caſe ; and 
ſaid They had thought of it and He had talked with his aber 


* [Whoſe or- * MWilmot too, about it: But, however, He was not now going to 
dinary En- 


gagements 
3 in moſt e Method of coming at it. 


give any Opinion; but only to 2 what ſeemed to Him the 


The Caſe of N v. G itlelf, is not applicable to this 


Caſe: But there is another Caſe, of Mayo v. Archer, in 1 Strange 
514, 515. Where the Queſtion was © Whether a Farmer who 
bought and ſold Potatoes could be a Bankrupt :”” And the Special 
Verdict did not ſet forth the Quantities he had bought and fold; 
though they were proved at the Trial, The Court did not there 
award a Venire facias de novo; but amended the Special Verdict, in 
that reſpect. Which Caſe is more applicable to the preſent Caſe, 


than that which was cited : For here they Ordered the Special 


Verdict to be amended: though the Plaintiff's Motion was only 
30 that a Venire Jacias de novo might be awarded. fy | 


But 3 Caſe has hone 1 to me, e 18 applica ble 
to the Principle of this Caſe ; though not like the particular Fact. 


It is that of Dayrell v. Bridge, Tr. 22 G. 2. B. R. Treſpaſs for cut- 


ting down an Oak-Tree—The Defendant pleaded ſeveral Pleas; | 


One of which was, Not Guilty.” At the Trial, a General Ver- 
dict was taken down, and fo entered. And the Court reftified the 
Verdict, by expunging the Finding on all but the © Not Guilty ;” 


2 nn 2 ns ON, 


Trinity Term 30 73 31 Geo. 2. 385 


It : appearing that Nothing was in n (at the Trial) but © whe- 

ee ther the Place where the Tree ſtood, was parcel of the Manor, 

« or not.” In the Caſe of Newcomb v. Green, Several Caſes * were * None are 
cited on the fame Subject: Though the Caſe iſ if is not the e mentioned by 


Strange Pa, 
Caſe. 1197. But 


| Cro. Car. 
If the Court ſets the Matter right, they ſhould proceed accord- 338, Eliot 


ing to the whole Truth of the Caſe. The Judge who tried the, 74 VE 
| Cauſe agrees to the Fact diſcloſed in the Affidavit of the Eight Jury- Bols Cale, 
Men : Whereas Your firſt Affidavit on which the Rule was made and a Caſe of 


Fry v. Hor- 
was an Affidavit of only Four of them. | 4 his rue 
 Raymond's © 
& . ern 'X , „ Time, were 
Therefore what I would propoſe is that You ſhould make your ci 


Motion, and have a Rule to ſhew Cauſe, Why, upon Reading the 
Affidavits of theſe Eight Jury-Men, the Verdict ſhould not be 
AMENDED and SET RIGiiT, according to the Truth of the Finding. 


| Note—Such a Motion was afterwards made; and a Rule to 
* ſhew Cauſe” granted. But it never came before the Court 
any more: It plainly appearing that the Court, upon Delibera- 
tion among themſelves, had come to an Opinion ” that in 


<* this Shape the Verdict might be {et right.” 


nn 982 


* R. Nares ſhewed Cauſe (on Wedneſday, 9th Fb. laſt,) annie U 

| A quiſhing a Certio uri to remove, from the Quarter-Seffions 

of the City of Londen, an Information upon 1 Ja. 1. c. 22. inti- 
tled © The Duty of Tanners, Curricrs, SHormakers and of others 

8 uns of Leather.“ | 


.. 


Note. The Information runs, throughout, 6 that the Informers f 
* give the LORD MAVYOR of London to underſtand &c.” But the 0 
Certior arti is directed to the SESSIONS of the City of London. 


Three Objections, he ſ. id, had been (u pon the original Motion) 
taken to this Certiorari: 


Obj. 1ſt. The Certiorari = not lie, at all. 
2d.“ 'Tis not well directed. tf . infra, & I Jac. 1. c. 22.8 50.] 


3d. It Or not lie, BEFORE Conviction, 1 Salk. 145. Dr. 
Sands's Caſe. 1 Siderf, 296. e 


5 F. Anſwers— 


Rex ory” Goddard Williams. Ten 24h | 
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Anſwers - 


As to the 1ſt Ob; ection—1 24 Raym. 469. Dr. Crecniaels Cat: 


proves that a Cortes will lie: Por this Court, by Common Law, 
may iſſue it. 1 Salk, 148. Croſs v. Smith. A Certiorari lies to All 


Inferior Juriſdictions. 1 Ventr. 68. Smith's Caſe is to the like Ef- 


[*A miſerably fect, Style 351 & 356. in Point. 8 Mad. 331. * Arthur v. Com- 


bad Book, 1n- 
titied © Mo- 


miſſioners of Servers in Yorkſhire. 1 Hawk. P. C. 218. 79, 80. is 


dern Caſes in very ſtrong in Favour of Certioraries, where the Interior Juriſdiction 
Low and E. exceeds it s Authority. 


quity.” 


2dly. It is direFed to the Tuſtices at Seſſions, generally,” And it 
is right: For this is an A , Seſſions. 2 Hewh, P. C. 290. $ 45. 


| proves this Method to be right. 


zaly. As to 1 Salk. 145. pl. 5. Dr. Sandys Caſe, P. . 


The Reaſon given for the Opinion is anſwered by the very next 
Caſe (p/. 6.) in the ſame Book. The Caſe in 1 Sides f. 296. [There 
are two Caſes there, in the ſame Page, pl. 19. & pl. 20. Tr. 


18 C. 2. which both ſeem applicable to this Subject.] ſtands upon 


its own bottom. And perhaps the Method mentioned in 1 Salt. 
145. Pl. C. was not then found out. However, notwithſtanding 
what is there ſaid, Yet it will lie to every Quarter-Sefſims : And 
this was at the Quarter-Sefſions. 


Mr. Norton contra, for the Rule (to cutth © the Certiorari) agreed 
to put it upon 1 FJ. 1. c. 22.4 50. which Clauſe gives Juriſdiction 


to the Lord Mayor of London for the Time being, within the I. 


2 AND wil hin Three Miles My ff it. 


And this 3 is here given to the 1 Mayor, preſent 
(it is true) in Court of the aforeſaid Court of Seſſions: And the In- 


formers pray the Judgment of the LoRD Mayor, though it is in- 

deed added © fo preſent in the ſaid Court.“ Tharefows this is NO 

a Proceeding AT Se/tons but a Proceeding before the Lord er A 
purſuant to the Act. 


Note The Caption is As at 4 Court 97 Seffims : But the Infor- 
mation is given ro the Lord Mayor ; And they conclude with 
praying Judgment or the Lond: Mar oR, 7 preſent. in that 


Court (of Seſſions.) 


Lond Mme T Certiorari bas wanifeſtly iſſued, as 


ſuppoſing it to be a Proceeding BEFORE ; the JUSTICES at ze 2 
And 42 return It as ſuch, 


N. B. 


— . —— . ĩů IR 


_ Trioity Term 30 & af Geo. 2. 


N. B. The Return is by * Stephen Theodore Janſſen Eſq; Mayor 


te of the City of . and ALSO one of the Juſtices within 
F written.” 


The Cour thought the PREVIOUS Queſtion to that of the 


Regularity or Direction of the Certiorari, depended upon the Pro- 
priety and Validity of the Information; viz. © Whether the Mayer 


* ALONE had the Juriſdiction, under this Act;“ or the Mayor 
3 SESSIONS,” 


Mr. Norton— The Juriſdiction is in the Mayor ALONE: For He 


has it even for the Space of 3 Miles out of the City; where the Seſ- | 
ſions have No Juriſclebion at all, It is true that He has here exe- 


cuted this Juriſdiction 18 Seſſions. 


Lord Manrito and Mr. Juſt. De x180N were ſatisfied that the 


Propriety of the Dix FCTION of the Certiorari, depends upon the 


Propriety of the Conviction: And they ſeemed to think that the 


proper Method of bringing this Queſtion before the Court, would be 


for Mr. Nares to move © to qs tbe Information.” 


Mr. Nares deſired to ke a Day or two's Time, to conſider of 


this, and to be better prepared for it. Whereupon it was, at pre- 


. ſent, ADJOVRNED. 


And on Monday 2 x May The eto] Rule was enlarged : And 


alſo Mr. Nares (by Approbation of the Court, and of the adverſe 


7 rg took a Rule, agreeable to the above Hint, “to Suk 
* Cavsr 8 the INFORMATION ſhould not be guaſted.” 


And now Mr. Norton and Mr. Williams being ready to ſhew 


Cauſe, pro Rege; — 


Mr. Gould and Mi. News for the Da propoſed their ON 


jections, to the Information, thus; vis. 


1ſt, That the Juriſdiction i 18 not in the Lon Maron; but! in 


the Seffons. 


2dly. The W 1s NOT by way A. INFORMATION 3 ; but ought ; 


to be by Indictment. 


Firt-—They faid that the Queſtion turned upon I Jac. 1, % 2 


d 29, 32, 33, 46, 50. They inſiſted © That the Lord Mayor had no 
* Authority, od this Act, to appoint Triers, where the Leather is 
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* made and manufactured into Wares ; ” And conſequently that as 
this Leather appeared to have been manufactured into Wares, v2. 


into Saddles, the Lord Mayor had no Juriſdiction to e in this 
ſummary Way: But that 


| Secondly—The Proceeding ought to have been by Way of In- 
did ment; and not by way of Information, which i is no Common- 
Law Proceeding, They added 


Thirdly— 
That! it is uncertain before WHOM the Information is ks 


Now I it muſt be onderficod as taken helbis the Lord May or, 
He has no Juriſdiction, for the Reaſons above: But J it be i. 
ſtood as taken before the Seſſions, it ought (as has been ſaid) to 
have been by IndiFment. Whereas it is a Rule that Informations 
ought to be at leaſt as certain as Indictments. 80 is 2 Hauk. P. C. 
pa. | 261, c. 2b. 94. be, 1 


Mr. Norton, Mr. Williams and Mr. Lucas, for the Proſecution— 
anſwered, That this is an Information brought by the Warden of 
the Sadlers Company, under this Act of Parliament, of 1 J. I. 
c. 22. "Reg ST | 
Anſwer tothe Ki is not at all uncertain ; But is an infermäthn exhibited to the 
apo ONLY ; and prays the mn, of the Mayor any. 


Anſwer to the And the Act; gives him uriſdietion, as well where the Leather 


t Otyection. js; manufactured, as where not. And this is a Proceeding like the 


Informations 1 in the Exchequer, in Rem, for a Condemnation. 


Anſwer to the It is not before the Seffins. * that this Objedion of | it's not 
0 20 Otgecuon; being by way of Indictment 1 is out of the Caſe. 


| Moreover, They urged that the Court would NOT guaſh ſuch an 
Information, upon Motion: Eſpecially, where a PRIvaTE PERSON 
is untitled to the Penaliy ; and none of it —. to the Crown. 


* Lond 1 to the Conre s NOT 3 on Mete i 
but . the Party to demur—That Reaſoning does nat hold, 


obere the Objection is to the JURISDICTION of the Court that has 
undertaken to proceed. 


Now here the Queſtion is upon the Juriſdiction. 


This 


Trinity Term 30 K 3 GeO. 2. 38 

This is agreed by. Mr. Williame and Mr. Norton, to be a Proceed- | 

ing before the Lord Mayor PERSONALLY, though IN Se/fons. But | 
the goth Section (which gives Him the Juriſdiction,) does nat give 1 
it to Him PERSONALLY ; but in the Terms of the common Com- il 
miſſion of Oyer and Terminer : And the ſame Power is given to i 
Him, as to the other Mayors, Bailiffs, Head-Officers of Boroughs, 1 
Stewards of Leets Sc. Now this muſt be exerciſed according to the il 
Courſe of the Common Law; i. e. by INDICTMENT. il 
But it is objected“ That the Sz/jons cannot have Juriſdiction ii 
e beyond the Limits of the City: Whereas this is given to the 8 
Mayor in any Place within 3 Miles of it. 1 oy i 
The Anſwer to this is, That this Juriſdiftion of the Seins is 1 
* therefore, by this Act, extended to 3 Miles beyond the City.“ 1 
The Parallel does not hold, with regard to Informations in rem, 1 
in the Exchequer; (to which it has been compared.) For that [ f 
Proceeding in the Exchequer depends upon the Courſe of the Court il i 
of Exchequer: And it is neceſſary there. For it is not there " 
known, Who will claim; nor does it affe& the Party : And the 1 
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Perſon who owns the Goods may not perhaps be in Court, or may 
be unknown, or may not have other Opportunity to come in and 
claim. This is an ancient Courſe there; as ancient as the Court of 
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Exchequer itſelf, and by Common Law. I" 
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But here is no Sort of Incongruity, in the preſent Caſe, in the | 


22 ITE" = * Paths 
9 


Goods being forfeited by the Party's being convicted of the Offence, 8 1 
upon an Tndifment. And here is no Colour for the Notion of a 


ſummary Juriſdiction in the Mayor, under the Authority of this | | 
Act of Parliament. Therefore the Information ought to be quaſh- _ il 
ed, for want of Juriſdiction in the Mayor, to receive and proceed 15 1 
upon it. . 5 | 1 


Mr. Juſt. Dex1soN concurred. And he agreed with Lokxp 
MANSFIELD that there was 0 Need to put them to demur, in a 
Caſe where there is Defect of Juriſdliction: And cited a Caſe of 

Rex v. Weſley, on his own Motion, in Perjury ; where the Seſſions 
had no Juriſdiction; And therefore the Court quaſhed the Indict- 
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And as to the Juriſdiction He concurred with Lord Mansfield ; 9 
and (at large) gave the ſame Reaſons, drawn from the goth Section 9 
of this Act: which He ſaid, manifeſtly conſidered the Mayor, i 
merely as the Head of his Corporation; and did not intend to give 'F 
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Him a ſummary JuriſdiQtion, PERSONALLY. FIT WIR they 
muſt proceed in the ora7nary Way; that is, by Jnarament. 


And this very Act of Parliament gives the Seffions the extended 
Juriſdiction as far as within 3 Miles Compaſs of the City: For if 
it gives be Exp, it muſt be conſtrued to give the Means too. 


And it is not hhe the Proceedings in rem, in the Exchequer. For 
the Juſtices here may give the Forfeiture, * upon an 
Indictment, (after Convidtion. ) 


This Information therefore ought to be e as it appears that 
the Lord Mayor, PERSONALLV, had no ſuch Juriſdiction. 


Mr. Juſt. Fos ER concurred. He held that the goth Section 
did not give the juriſdiction to the Mayor PERSONALLY, and in a 
ſummary Way; but as the Heap of a Court: And He ſaid That 

the whole Clauſe (taken together) plainly ſhews this. Therefore 
the Proceeding ought to be in the ordinary Courſe, vig. by Indi&- 
ment. And if they have proceeded wir Hour Juriſdiction, they 
ought to be ſtopped; and the Information may be quaſbed upon 
Motion: For as there is no Furiſd:&ion, the REAsoN does not bold, 
for putting the Defendant fo DEMUR; but We may in ſuch Caſe, 
very properly quaſh, on Motion. Conſequently, this ne, 
being of this Kind, ought to be quaſhed. 


Per Cur. ee e ki quaſhing the Information 
made abſolute: And the former RULE (prayed. for 
quaiaing the Certiorari) DISCHARGED. 


Wedneſlay Bright, Executor of Hannah Ceilp,. Widow, ve 


29th June ; E 
1757. | OF Fon. 


(Mr. 2 Wilmot as abſent; Sitting in Chancery, as One of the 
| | Lords Commiſſioners of the Great Seal.) 


II E Plaintiff's Counſel moved for a Ew TRIAL, upon Pay- 
ment of Coſts; and obtained a Rule “ to ſhew Cauſe why 
_ this Verdict ſhould not be SET ASIDE, upon Payment of Coſts.” 


Loxp MANSFIELD faid that He did not chooſe, in any Cauſe 
tried before Him, to conclude the Matter by a ſhort Report, that 
He was ſatisfied, or diflatisfied, with the Verdict. He would 
Nate the Caſc particularly to the n and reſerve — his 

eee eee 2 — Opinion 


— — — 


Trinity Term 30 K 31 Geo. . 


Opinion of the Verdict, (which he had not yet d iet 
at the Trial or fince,) till He had heard the Counſel on both Sides. 


This was an Adion upon the Caſe, brought by the Plaintiff, as 

Bastuter of Hannah Criſp Widow deceaſed, againſt the Defendant, 
upon a Promiſſory Note in the following Words (all of the Defen- 
dant's own Writing,) which was proved and read: © I acknowledge 
to have borrowed of Mrs. Hannah Criſp, this 29th Day of Sep- 
tember 1753, the Sum of 60/, For which I promiſe to pay 51. 
per Cent, per Annum, and to be accountable for the whole, ſix 


* Months after Notice given for that Purpoſe. Tobn Eynon, Sep- 
Bos tember 29th 1753.” 


The Defendant ſet up a Diſcharge by a Writing in the follow- 


ing Words: © I promiſe unto Jobn Eynon, that, in Conſideration of 
* his paying unto Me, Intereſt for Sixty Pounds He has of mine, 
during my Life, after the rate of 51. per Cent. per Annum, that 


< then the ſaid Sixty Pounds, at my Deceaſe, ſhall be Hrs, and his 


Note for the ſame ſhall be void and of none Effeff. Witneſs 
** my Hand, this 1oth of October 1753. Hannah Criſp,” The 
Body was all his own Hand; but he called two Wige who ſaid 


they believed the Name ſubſcribed to be the Hand of the Teſtatrix: 
But their Knowledge of her Hand was very flight, One of them 


having only ſeen her ſign a Receipt. | 


to the Plaintiff. ) 


He produced a w ill, in his own öde bearing Date the 11th 


-of Auguſt 1753. by which the Teſtatrix had made the laid Rebecca 
| Bright her Executrix and Reſiduary Legatee. 5 


T his Marriage was not till May 1754: The T eſtatrix died in 


April 1756. 


It came out, upon his own Evidence, that the Teſtatrix was not 


worth 200/. and that She paid 55. a week, or at the Rate of 131. 
a Year, for her Board. He could make no Proof of the Conſidera- 


tion alledged: The fartheſt that any of his Witneſſes went was to : 


| ay ce that the Teſtatrix ſeemed to approve the Match,” 


The Plaintiff, i in Reply, inſiſted © that the Signature was 3 85 
Jqliab Bright ſwore, that the Defendant's Wife did not know the 
Defendant had borrowed any Money from the Teſtatrix, till after 
She was married. After ſhe was acquainted with it, She preſſed 


mier, to Spay the 5 out of a Legacy of 150“. from one Sarab 
Hart | 


He alledged that She gave this Diſcharge, in Conkidendion of a 
Marriage between him and Rebecca Broght his now W 125 (9 
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Hart which he received: For the Teſtatrix might call it in. The 
De endant bid her not be ane * for I muſt have fix Months 
Notice. 


Several Witneſſes proved, that Hannah Criſp, about Michaelmas 


1754, talked of calling in the Money upon this Note, and lending 
it to other Perſons. -: ©. 


That in 17 55 and 1756, She kad Letters to be wrote to the 
Defendant, for the Money. When She gave theſe Orders, She pro- 
duced the Defendant 8 N ote, and faid © the Intereſt was not enough 
«0 maintain her. 


It was proved that the De entered a Cette at Do@&ors 


Commons in April 1750: and when he found She had made a Will 


in Favour of the Plaintiff, and conſequently revoked that which was 


in Favour of his Wife, He was very warm, and mentioned a Note 
from him to her; and declared he would not withdraw his Caveat, 
unleſs It was given up. 


The Plaintiff wind; no Witneſs, to fay the Sianatire was not 


her Hand. By Way of Rejoinder, they called Witneſſes to the 
Defendant' O Character: who Save bim a good one. 


The Defendant inſtructed his Cobol to 97 that he alway u un- 
derſtood the Gift to be revocable by Hannah Criſp during her Life; 


but if She did not revoke or call in the Money curing her Life, 
then the Debt was to be diſcharged. 


The principal Queſtion made at the Trial was, * Whether this 


latter Note was torged, or not.” And as to that, the two Wit- 


neſſes who believed it to be her Hand: were not oppoſed by any 
Witneſſes to the contrary: The Reaſon given, was, that they had 


no Opportunity of getting it e 


His. Lordſhip ſaid He left two Queſtions t to the Jury: (iſt.) 


« Whether the Name of the Teſtatrix was forged; (ad.) if they 
tooxk it upon the Evidence laid before them to be her Hand, then 


« Whether it was not obtained by Fraud, and without her knowing 
the Contents and Effect of the Weng She ſigned.“ 


The Jury found for the Defendant. 


Lord Mansfield intimated nothing, than, as to his own Opinion 


of the Caſe; and profeſſedly avoided doing it now, til He ſhould 


have heard the Counſel. 


They 


Trinity Term 1 30 T7 37 


They were n heard. And They who ſhewed Cauſe 
againſt the Rule, went very much at large — the Propriety and 
Riſe of granting New Trials, They urged that a Verdict mae to 
be conclufrve, where Evidence of any Sort was given on both Sides. 
That the Forgery here was the only Queſtion: And if the Plaintiff 
objected Fraud and Impoſition, He muſt go to a Court of * 
for Relief. 0 


LoRD Mansrikib- Trials by Jury, in Civil Cauſes, 9810 not | 


ſubſiſt now, without a Power, ſomewhere, to grant new Trials. 


If an erroneous Judgment be given in Point of Lau, there are 


many oy to review and {et 1 it right. 


Where a Court judges of Fact upon Depoſitions in Writing, their 


Sentence or Decree may, many Ways, be reviewed and ſet right. 


But a general Verdict can only be ſet right by a new Trial: which 
is no more than having the Cauſe more deliberately conſidered by 


another Fury; when there is a reaſonable Doubt, or perhaps a Cer- 
tainty, that Juſtice has not been done. 


The Writ of Attaint is now a mere Sound, in every Caſe: In 


many, it does not pretend to be a Remedy. 


| There are numberleſs Cauſes of falſe Verdicts, without Corruption 
or bad Intention of the Jurors. They may have heard too much 


of the Matter, before the Trial; and imbibed Prejudices, without 


knowing it. The Cauſe may be intricate: The Examination may 
be ſo Jong as to diftract and confound their Attention. 


Moſt general Verdicts include egal Conſequences, as well as Pro- 


poſitions of Fact: In drawing theſe Conſequences, me Jury may 
miſtake, and infer directiy contrary to Law. 


The Parties may be ſurprized, by a Caſe falſely made at the Trial, 


which they had no Reaſon to expect, and therefore could not come 


Pre to anſwer. 


If unjuſt Verdicts, obtained under theſe and a had like Cir- 


cumſtances, were to be concluſive for ever, the Determination of 
Civil Property i in this Method of Trial, would be very precarious 
and unſatisfactory. It is abſolutely neceſary to Juſtice, that there 
| ſhould, upon many Occaſions, be Opportunities of reconfidering the 
Cauſe by a new Trial. And it is done in a Way very favourable 
to the Parties for whom the wrong Verdict is given: It is, n 
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| Payment of Coſts. —— in other Caſes where a wrong Judg- 


ment is reverſed, Coſts are paid as if the right Jacgmieny: had been 
green in the firſt Inſtance. 


It is xo true © that r no new Trials were granted before oy 5 5: - 


as has been ſaid from Style 466. 


In Shde's Caſe, M. 24 C. I. (which was in 1648,) in B. R. 


reported in Style 138. The Court was moved for Judgment, for- 
merly ſtayed upon a Certificate, made by Baron Atkins, © That the 
Verdict paſſed againſt his Opinion.“ Bacon Juſtice ſaid, ** Judg- 
ments HAVE BEEN arreſted in the Common Pleas, upon ſuch 


Certificates. Hales, of Counſel with the Defendant, prayed that 


the Judgment in that Caſe of Slade might be arreſted, and that 


there might be a New Trial; For that it HAD BEEN DONE 
THERETOFORE, in like Caſes. Indeed that Caſe, as there reported, 
repreſents Roll Juſtice to hold © that it ought not to be ſtayed, 
though it have been done in the Common Pleas: for that it was too 
W arbitrary for them to do it,” And He adds © You may have 


your Attaint againſt the Jury; And there 1s no cther Remedy in 


„„ Law for You: But it were good to adviſe the Party to ner a 


* new Trial, tor better Satisfaction,” 


"Im the Caſe of Word \ v. - Cdn: -Afchoclmit 1655, Banc, Sup. 
Style 466. (which was an Action upon the Caſe, for ſpeaking 


\ ſcandalous Words of the Plaintiff, and a Verdict for the Plaintiff, 


With 5o0O J. Damages, ) the Defendant moved for a new Trial. 


And Gly: Chief Juſtice ſaid © It was in the Diſcretion cf the Court, 
. ſome Caſes, to grant a new Trial: But this muſt be a judicial 
and ot an arbitrary Diſcretion. And it is FREQUENT IN OUR 
'« Books, for the Court to take Notice of the Miſcarriages of Ju. 
«res 48 to grant new Trials upon them. And it is for the Pe- 


* ple's Benefit, that it ſhould be ſo: For a Tur may ſometimes, by 


indirect Dealings, be moved to fide with one Party, and not to 


be indifferent betwixt them; but it can not be ſo intended of the 


* Court.” And in that Caſe, a new Trial was ordered, upon the 
Defendant's paying full Coſts; the Judgment ſtanding as a Security | 
to pay what might be recovered _ the next Verdict 


The Reaſon why this Matter can not hs EN fur ther back, | 
* that the Old Report-Books do not give any Accounts of Deter. 
* minations made by the Court upon Motions.” ; 


Indeed, for a good while after this 1 the Granting of new 
Trials was holden to a degree of Seri&ueſi, ſo intolerable, that it 
drove the Parties into a Court of Equity, to have, in effect, a new 
Tra at 2255 of a mere —_ 1 becaule the Verdict, in 

— _ Juſtice, 
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Ju uſtice, under all the Circumſtances, ought not fo POP AH And 
many, Bills have been retained upon this Ground; and the Queſtion 
tried over again at Law, under the Direction of a Court of Equity, 
And therefore of late Vears, the Courts of Law have gone more 


liberally into the granting of New Trials, according to the Circum- 


ſtances of the reſpective Caſes. And the Rule laid down by Lord 
Parker, in the Caſe of the Qucen againſt the Corporation of Helſton, 
H. 12. Ann. B. R. (Lucas 202.) ſeems to be the beft General Rule 


that can be laid down upon this Subject; viz. © Doing Juſtice to 
“the Party,” or in other Words © Attaining the Juſtice of the 


B Caſe. 25 


e ft Gs e it mal 6 collected from 
the whoſe Evidence, and from the Nature of the Caſe conſidered E 


under all it's Circumſtances: 


This Paneer may be exerciſed at much leſs Expence of Time 
and Money, therefore more beneficially for the Subject, by the Court 
of Common Law where the Cauſe has been tried. 


Of late Years, New Trials have been granted not only after Trials 


at Niſi prius, but alſo after Trials af Bar. And it is at leaſt equally 
reaſonable to do it after Trials at Bar, as after Trials at Ni prius, 
(if the Juſtice of the Caſe demands it;) or, indeed, rather more ſo, 
as the latter muſt be done upon what could have actually and perſo- 
nally appeared to a ſingle Judge only, whereas the former is grounded 


upon what muſt have manifeſtly and fully appeared to the whole 
- Cale, 


4 come now to the preſent Verdict; and ſhould be wy that 


the Queſtion depended upon my being ſatisfied, or diſſatisfied : and 


therefore I have ſtated the whole. 


If the Matter in Di pute was af great Value, I itt not ay that 
all the ſuſpicious Circumſtances might not be a Ground for a new 
Trial ; to give the Plaintiff an Opportunity of getting the Inſtrument 


inſpe&ed by Perſons acquainted with her Hand : though I think 
upon the Evidence laid before the Jury, the Verdict, in chat reſpect, 


Was right. 


What I go upon is the: apparent nid Fraup and Impo- 


SITION in obtaining the Diſcharge from the Teſtatrix, if She really 


ſigned it. 


FRAU D or Covid may, in Judgment of the Law, avoid every 
kind of Act: Many Inſtances are put in Fermor's Caſe. 3 Co. 77. 


« What 
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at Circumſtances and Facts amount to ſuch Fraud or Covin,” 
is always a Queſtion of Law. Courts of Equity, and Courts of 
Law, have a concurrent Juriſdiction, to ſuppreſs and relieve againſt 
Fraup. But the Interpoſition of the former is often neceſſary for 
the better inveſtigating Truth, and to give more complete Redreſs. 


The Writing, upon the Face of it, ſpeaks ImrosrTION, It 


_ purports being for Conſideration. She releaſes the Principal, in Con- 
frderation of 5 l. per Cent. during her Life: Which is only legal In- 


tereſt, and the preciſe Rate he was obliged to pay by his Nete. 
The Defendant has ſet up another Conſideration, t expreſſed : 
which is not only not proved by him, but 4. proved by the Evi- 


: dence on both Sides. 


| He now e and his Counſel have argued, © that it was 
intended to be revocable by her during her Life; and therefore 
* wes only in the Nature of a Legacy.” That Power © to revoke,” 
is omitted , The Writing, all of his ow hand, and kept in his own. 
Custody: And if it was in the Nature of a Eee, It is revoked 25 


: the ſubſequent W ill. 


The Teſtatrix never imagined She had ripped herſelf of this 


Money: In her Circumflances, It would have been Madneſs. The 
Defendant, during her Life, did not dare to ſay, even to his own 
W ” that the Teſtatrix had | orgs him this Money.” 


Ile did not dare to claim it, immediately, after ker Death : but 


would have compounded, by withdrawing his Caveat, to have got his 


Note delivered up. No Anſwer was attempted, by Proof, to the 


apparent Impoſitian. Upon his own Caſe ſtated by himſelf, and the | 
Evidence on both Sides, the Tranſaction to get her Hand to this 
Writing muſt have boon frandulent : And if it be fo the Law ſays 


« He ſhall not avail himſelf of 1 


The Attention of the Jary was artfully drawn to the heinous 


Charge of Forgery, only. And I left the Queſtion of FRAup to 
them, without any expreſs Direction © that the Circumſtances ſpoke 


« Fraud apparent,” The ſame Jury might, upon Reconſideration, 
find a different Verdict. I dare ſay ny meant to do right. 


But the Merits oo the Caſe appearing to Me in this Light, 1 am 
3 of Opinion that there ought to be a NEW TRIAL. 


Theſe are my Setiments : My Brothers will judge Whether I 


am right, or not, 


5 
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Mr. .Juſtice DEx1soN concurred in them. 


He added, That it would be difficult perhaps to fix an abſolutely 
General Rule about granting new Trials; without making ſo many 
Exceptions to it, as might rather tend to darken the Matter, than to 
explain it: But the Granting a new Trial, or Refuſing it, muſt de- 
pend upon the LEGAL DISCRETION of the Court; guided by the 
Nature and Circumſtances of the particular Caſe, and directed with 
a View to the Attainment of Juice. | 


In the preſent Caſe, He ſaid, It appeared to Him, That the 
Teſtatrix, Mrs. Criſp, had been impoſed upon: And He held 
That FRAup was ſufficient to invalidate this her Defeazance (the 
«© ſubſequent Note of Diſcharge ſigned by Her,) even in a Court 
* of COMMON Law. For Proof of which, He cited Throughgood's 
_ Caſe, 2 Co. 9, Where it was holden © That the Deed of an unlet- 
<< tered Layman, into the Execution whereof he is decerved, by it's 
e being wrong read to him, or falſely explained to him, (though 
by a Stranger to the Party to whom the Deed is made,) ſhall no? 
% bind the unlettered Perſon who made it,” 4 


Mr. Juſt, Fosr ER agreed to the Propriety of what had been 
ſaid; as to ſuch Caſes in which the Juries give Verdicts againſ} Evi- 
dence; andeven as to Caſes where there may be a Contrariety of 
Evidence, but where the Evidence, upon the Whole, in Point of 
Probability, greatly preponderates againſt the Verdict; (Which de- 
pending on a Variety of Circumſtances, is matter of Legal Diſ- 
cretion, and cannot be brought under any General Rule:) But in all 
Caſes where the Evidence is nearly in Ampuilibrio, He declared that 
He ſhould always think himſelf bound to have Regard to the Find. 
ing of the Jury; For © ad quæſtionem * Fai reſpondent Jura- See Trials 
tores. In ſuch a Caſe, it is not the Province of the Judge, to deter- be- ape To 
mine: It ought to be left to the Jury. e 
. . | wo = | - > ."-:.-. the Books) 
FA will znvalrigdate, in a Court of Law, as well as in a Court 8 * 
of Equity, We All remember the Caſe of Wyndham v. Chetwynd, Subjcat, "gs 
P. 1755. 28 G. 2. in this Court: Where the Court directed the favour of Ju- 
Jury to find? Non deviſavit, though there was a Deviſe in Fact; 
but it was obtained by Fraud, and therefore conſidered as no Deviſe 
at all. 8 , n 


And He agreed with Lord Mansfield and Mr. Juſtice Deniſon, 
That in- the preſent Caſe, the Defeazance or Diſcharge (the ſub- 
ſequeat Note) was obtained from Mrs. Criſp by Fraud; And that it 
appeared, upon the whole of the Evidence © that it was ſ obtained: 
And that the Jury have drawn a wRonG CoNncCLusion from Facts 
— DOD Tn nn mmm A 
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Therefore He thought The Verdict ought to be jet a/ide. 


Per Cur, * unanimouſly 


The Rur for ſetting afide the v erdick was made Nalue. 
* Note. Mr. Juſtice Milmot was abſent a Chancery, ) 
Mr. Gould of Counſel for the Plaintiff, moved that it might be 


without Coſts : But was anſwered by Mr. Juſtice Deniſon and Mr. 
Juſtice Foter (Lord Mansfield being now gone,) That this was di- 


rectly contrary to the Terms upon which He himſelf had moved it. 
And N TINT only Ordered the Verdict to be ſet aſide 


- Upon Payment of Coſts by the Plaintiff. 


Memorandum The K never came on, to: be tried again. 


Probably, the Defendant acquiclced | in the Opinion of the 
Court, and 48 the e 


A Black Merchant of Bombay we Donell. 


tioned for his Appearance in this Court at his Arrival in England, 


To ANSWER 70 any Demands that might be made againſt him by or 


on Behalf of the ſaid B/ack Merchant in that Country; and alſo to 


abide by the Determination of the Mayor's Court there, or 2 to 


appeal therefrom to the Ning! in Council. 


Serj. Hewitt 3 on Behalf of Mr. Dorrell, that He migh 1 
appear in this Court, in ſuch MR THOD as the Court Should Judge 


pars in Order to Hun the . of his Bond. 


The Cox r after requiring Notice to be given to the Eat. dio 


Company (who did not oppole it,) admitted his Appearance; and 
directed that He ſhould enter in a Recognizance (with Sureties) i in 
the Penalty of the Bond, to anſwer the Demands expreſſed. in the 
Condition of the ſaid Bond: Which He was to do before One of 


the Judges of this Court; as his Sureties were not now preſent, 


Note—This Rule was taken on the Civil Side (of the Court.) 


R. Derret who! came from Bombay, and had a Diſpute with | 
a Black Merchant there, of a Civil Nature (concerning Pro- 
perty,) had upon his Leaving Bombay, entered into a Bond condi- 
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Rex ver. Middlehurſt, 


R. Norton ſhewed Cauſe againſt quaſhing an Order of two 
IVI Juſtices, and an Order of Seſſions confirming it, made in 
Purſuance of the Act of 11 G. 2. c. 19. § 3. (for the more effec 
tual ſecuring the Payment of Rents, and preventing Frauds by 


Tenants,) againſt one Thomas Middlehurſt, for willfully and know- 


ingly aiding or aſſiſting Jobn Cheſterton the Tenant of Sir Thomas 


Fleetwood, in fraudently removing and conveying away 5 Cows, &c. 
OR in concealing the ſame, 


Mr. Gould, who had moved to quaſh this Order, founded his 


Motion upon two Objections : VIS, 


1ſt Objection. The whole Adjudication refers to the Complaint 


of One Thomas Weſton ; Wherein there is no Charge upon Cheſterton, 


the Tenant, at all; nor upon the Defendant Midaleburſt, for aiding 


and affiſting Him : Neither is it ſtated That n, the Te- 


nant, DID remove the Goods.“ 


9 2d Objeation. The AQ creates two Offences, VIZ,  affiſting i in 
removing, and aſſiſting in concealing the Goods. Now it is not 
ſpecifically charged upon the Defendant Mrddlebur/t, that he willful- 
ly and knowingly did either One of theſe two things: It is only al- 

ledged that he willfully and knowingly did One ox the Other. In 
1 Salk, 371. Rex v. Stocker, An Indictment for forging or cauſing to 
be forged, was holden ill; becauſe the Charge was in the digundtive. 


2 Hawk, P. C. 22 5. & 60. An Indictment charging a Man drgunc- 


tively, is volD : For the Offences are diſtinct; And it appears not, 
of which of them the Defendant is accuſed. So here, it does not 


appear, WHICH of the 70 Offences the Juſtices have convicted 
him of. 


And 2 Ld. Raym. 1265. Queen v. Baines proves that the Court 


wall make no Intendment againſt the Defendant. 


Upon which Objections, he obtained a Rrr to SHEW Cave 
« why the Order ſhould not be quaſhed. ys 


And now Mr. Norton ſhewed the lowing Cauſe againſt quaſh- 
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"ſt, As to the 1ſt Objeftion—* That it is not deſcribed ſufficiently, 
e What the Offence is.” He anſwered That this is an Order: 
And the Court will not zntend it to be ill. To prove 1 He 
cited Rex v. Biſſex, Tr. 29 G. 2. B. R. WP 


2dly As to the 2d—The Charge being in the Diguncitve, " That 
„he wilfully and knowingly aided and aſſiſted the Tenant in re- 
e moving the Goods, oR in concealing the fame.” He ſaid, The 
Crime and the Puniſhment are the ſame upon both : And the De- 
fendant was heard. 


Mr. Gould for the Defendant, replied 


1ſt, It is not at all ſtated. ce: That the Tenant DID remove the 5 
ws Goode my | 


adly, The Aiding and Aſfiſing in removing, is a . Of- 
fence from aiding and aſſiſting 27 concealing : And here it is * 
charged in the ALTERNATIVE, | 


Loup MaxsrIEID-Upon INDICTMENTS, it kk been ſo deter- 
mined, © That an Alternative Charge is not good ;* ?” As © forged - 
« er cauſed to be forged :” Though One only need be proved, if 

laid conjundtvely, (as © forged and cauſed to be forged.”) But 1 
don't ſce the Reafon of it: The Subſtance is exactly 55 ſame; the 
Defendant muſt come prepared againſt both; And it makes no Dif- 
ference to him in any reſpect. 


But this i is an ORDER : And being good i in Sallance, needs not 
be TY fo firiet. vs 


Mr. Juſt. Dine thought alſo that the Caſes upon N 
are very nice. But this is nt an Indictment, but an ORDER: And 


therefore being good in Subſtance, needs not be ſo ſtrict in Form, as 


an Indictment muſt be. And either Aiding or Aſſiſting in removing, 
OR aiding or afhiſting in concealing, i is equally an Offence : And theſe 
are the very Words of the Act. Tis / Ferm; and does not at all 
vary the Defence or Puniſhment. I am not therefore inclined to 
the ſame Strictneſs as was obſerved in the Caſe of The King v. 
Stacker. in 1 Sale. 371. 


* Mr. Juſt. 


| Pan * Cur. Rove DISCHARGED 2. 
Fofter was out | 
of Court, and And conſequently BoTH ORDERS AFFIRMED. | 


Ld. Commiſ- 


Honer Wilmot 
in Chancery. 


The End of Trinity Term 1757, 30 & 31 Geo. 2. 


Michaelmas Term 
31 Geo. 2. B. R. 1757. 


Maſters ver/. Manby. i 
1757. 
R. Norton moved that the Defendant might be diſcharged 


upon Common-Bail, as being a memal Servant to a Pub- 


lic Miniſter, (viz. Meſſenger to Baron Haun, on 
7 Ann. C. 12. | | 


But the Defendant. was not able to make out a Caſe ſufficient to 
induce the Court even to grant Him a Rule to ſhew Cauſe. He 
not only had been formerly a Trader, and a Bankrupt; (upon 

which indeed no Streſs was laid, as it appeared that he had not 
traded at all, ſince he had obtained his Certificate under the Com- 
miſſion;) But was confeſſedly a Land-Wazter at the Cuſtom-Houſe 
here in London, and officiated there as ſuch: though He ſwore to 


the Hiring, and alſo to the having ſometimes executed this Service to 
the Baron, as bis Meſenger. 


- Yet, upon the whole, Lord MansrizLD was clear that this Man = 
could never be eſteemed a bond fide Domeſtic of a foreign Miniſter; 
And the er Judges concurring, the Motion \ was DENIED, 


Bennett, qui tam, &c. _wer7, Smiths: uu , Monday 14th 
5 5 R | : ', November . © 
1757. 


HE CourrT refuſed to ſet afide a Non Prof. regularly ob- 
f tained by the Defendant, againſt the Plaintiff who was only 
a Common Informer, (who ſued for a Penalty of 10000/. upon the 


_ Statute of Uſury;) though the Defendant oftered to pay the Coſts 
of ſetting 1 it aflde. 


For, though Lonp MAnsFIELD 8 to think that the Caſe 
might perhaps have born a different Conſideration, in caſe the 


5K Plaintiff 


— 
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Mr. Juſt. 
Poftir was not 


in Court, 


_ Tueſday 15th. 


Nowember 


1757. 


Weanefdey 
16th Nowem- 
ber 1757. 


— 


Plaintiff had becn he Party REALLY INJURED, and had ſad. in 
Order to come at Juſtice and Reparation, for ſuch real Injury; Yet 
Hot only his Lordſhip Himſelf, but 


The whole Coy RN (now * preſent) were clear and unanimous 
that where a Mu RE Common Informer, who ſued for PUN; ext 
only, had been guilty of a Slip or Miſtake which put him out of 
Court and intitled the Defendant to enter a Nez: Prof. agaiuſt him, 
they would not exerciſe their diſcretionary Power, in ſetting aſide this 
Nou Prof. thus regularly obtained, and reſtoring the mer? (Um Infor- 
mer to an Opportunity of proceeding for the Sake of 7 alſennent only. 


And they didingaithed the preſent Caſe from Caf of AMEND- 
MENT: Which indeed the Court would not ſcrup! + make, even 
in Caſes of Qui tam Actions, where there was any ung 70 amend 
by; and which they had frequently done, in ſo! ſtances that 
were mentioned or at leaſt hinted at; as, in parti the giving 
Leave to change the Country, in a Wi tam Action, on Mr. Norton $ 
Motion, not _ Terms ago. DEED 


Rex woe £ Robert Vp. = 


b was ak by Mr. Anka and fapgorted by Mr. 
Norton, for an Information for ſending a Challenge, by Letter, 
to Mr. Hamilton of Wells: But they only produced Copies, nor 
the OK1GINALs of the Letters wherein the Challenge was contained, 


Tas FO RT made a Rule to ſhew Cauſe, upon 3 che 
Corirs only of the Letters; | (fuch e being e ien, 0 | 


t 8 Williams. 


HIS was a Cauſe in the Crown-Paper, upon a Writ of Fe - 
ror directed to the Juſtices of the Great Seſſion in the County = 


of Denbigh, upon a Judgment given there for the King againſt 
the Defendant after a Verdict, upon an Information brought againſt 
Him in that Court by the Protonotary and Clerk of the Crown 


there, at the Relation of Jobn Moſiyn, Eſq; according to the Form of 


| the 8 PATUTE in that Caſe made and provided. 


The 8 ſets forth: the Incorporation of the Town of 


| Denbigh, by Letters Patent dated 14th May 15 C. 2. Which gave 


them Power to have and hold within the Burrough a Court of. Re- 
cord on every Friday in every ſecond Week throughout the Year, 
; Ld 


— 
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to be held before the Builiſt of the faid Burrovgh for the Time 


being, or One of them. 


| Then it alledges the Acceptance of theſe Letters Patent by the 
Corporation, 1 


It further ſhews that by virtue of theſe Letters Patent, the ſaid 


Court of Record, from the Time of making the faid Letters Pa- 


tent, to the Time of exhibiting the Information, ought to have 


been held within the ſaid Burrough on every Friday in every ſe- 
cond Week through the Year, before the Bailiſßs of the ſaid Bur- 
rough for the Time being, or One of them. 1 


Then it charges that Friday the 13th Day of December 25 G. 2. 
was a Day on which the ſaid Court of Record ought to have been 


ſo held within the ſaid Burrough, by virtue of the faid Letters Pa- 


tent. That the Defendant (well knowing the Premiſſes aforeſaid) - 


on the ſaid 13th Day of December 25 G. 2. at the Burrough of Den- 


bigh aforeſaid in the County of Denbigh aforeſaid, in the Abſence of 


Jobn Hojier Gentleman and David Williams Gentleman, who then 


and long before and afterwards were the Bazl:fs of the ſaid Burrough, 
and of each of them, did wrongfully and unjuſtly yxtsUME To 
Hop and pip bold THAT Court of Record within the ſaid Bur- 
rough, wiTuouT any legal Warrant Right or Authority whatſo- 


ever; and did then and there prejide therein; He the faid Thomas 
Williams (the Defendant) then xo being one of the Bailiffs of the 


faid Burrough. 


Pig a—That He did Nor bold the ſaid Court of Record in the 
ſaid Information ſuppoſed to have been held by the faid Thomas 


(the Defendant) nor did preſide therein, in Manner and Form as by 


the Information is charged againſt him, (Upon which, Iflue is joined.) 


And the Defendant farther faith that at the Time mentioned in 
the Information, HE HAD NOT, NOR HATH any Warrant Right i 
Power or Authority; but wholly DISC AIM S to have any Warrant 


Right Power or Authority whatſoever to hold the faid Court of Re- 


cord, or to preſide therein: And this He is ready to verify. Where- 
fore he prays Judgment, and that He of the Premiſſes aforeſaid 
Giſcharzed and diſmiſſed by the Court, and fo forth. _ 


may be 


| Upon the Iſſue joined, the Jurors find that the Defendant, on 
13th December 25 G. 2. at the ſaid Burrough of Denbigb, in the 


Abſence of fon Hofer Gentleman, and David Williams Gent. 


| who then and long before and afterwards were the Bailiffs of the 


ſaid Burrough, and of each of them, did wrongfully and unjuſtly pre- 


ſume to hold, and did hold the ſaid Court of Record in the ſaid In- 


2 formation 


n * —_ 
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n 


formation mentioned, within the ſaid Burrough, without any legal 
Warrant or Right or Authority whatſoever; and did then and there 
preſide therein; (He the ſaid Thomas Williams then not being One 
of the Bailiffs of the ſaid Burrough; z) as in the ſaid Information i is 
ä 


The judgment of the Court is © that the Defendant do not in 
any Manner intermeddle with or concern Himſelf in and about hold- 
<« ing of the ſaid Court of Record within the ſaid Burrough, in the 
bees ſaid Information ſpecißed; but that He be abſolutely forejudged 


and excluded from holding the ſaid Court for the future; And that, 


ce in order to ſatisfy our Sovereign Lord the King, for and on Ac. 


© count of the Uſurpation aforeſaid, He be Zaken, and fo forth; 


« AND that the ſaid John Moſtyn, tbe Relator above-mentioned in 
e this Behalf, do recover againſt the ſaid Thomas Williams the Sum 


© of 141/. 125. 11d. for his CosTs by him laid out and expended 


in carrying on his Suit in this Behalf, accorpinG zo the Form of 
” the STATUTE in Nek Caſe made and un 5 


The Aſſignment of Errors i 1— 


iſt, General —viz. That judgment is given for the King againſt 


_ the Defendant: Whereas by the Law of this Kingdom, it "PS to 


. have been given for the Defendant. 


15 Seen ur. And alſo in this, chat! it appears by the ſaid z 


Record, that Judgment in the Plea aforeſaid was given © that the ſaid | 


« bn Moſtyn, in the ſaid Plea named the Relator therein, recover 
* againſt the ſaid Thomas Williams 1411. 125. 11 d. for bis Cos rs 


laid out in that Suit:“ Whereas by the Law of this Realm, No 
Judgment ought to have been given, in the Plea aforeſaid, for THsE 


or for any other CosTs in that Suit. And therefore in that reſpect 


alſo, there 18 manifeſt Error. 


To this Afſienment of bran there is a Joinder i. in Error in the | 
Name of the King 8 Coroner and e in this Court. 5 


Mr.  Madecks, for the Plaintiffi in Error,— 
Objected that this was NoT 4 Caſe within 9 Ann. c. 20: And 


that therefore there could 1 not, nor ought to be any Judgment for 
CosTs. | 


That Act takes in only two Caſes; iſt Where an Office is , 


and 2dly, Where He has had a Title, but anlawfully holds and _ 


erciſes the Office: But the Whole is conjined to OFF IOS in Corpo- 


rations; And the Words © faid Offices and Franchiſes” are tied 


up 
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up to OFFICES in Corporations, or to the Franchiſe of being a 
Freeman, [ See Sections 4 & 5. * 


Whereas this 1 is only for holding a Court in the Bur- 
rough, in the Abſence of the two Bailiffs; He not being One of 
the Bailiffs of the Burrough. So that this is no direct Charge of 
uſurping the OrrIcE of Bailiſt. And an indirect Charge is not 
ſufficient: 2 Hawk, P. C. 261, © Whatſoever Certainty is requi- 
« ſite in an Indictment the ſame, at leaſt, is neceſſary alſo in an 
ce Information,” 1 Salk. 375. Rex v. Knight ; and 1 Ld. Raym. 
527. Rex v. Knight and Burton, S. C; prove expreſly That ar- 
» * gumentative Informations are naught.” 


This is only a Charge of doing a \fingle Act; which Act belonged 
indeed to the Office of Bailiff: But it is no Charge of his claiming 
the OFFICE of Bailiſ; Nor could the Right to the Orrice of Bai- 
ih be tried upon 1h¹s Information. And this, He ſaid, was a new 
Caſe : For the Common Way is to charge the Defendant directly 
with uſurping an Office; whereas this only charges him with Facts 
that may indeed be Evidence of ſuch Uſurpation of the Office of 

| Bailiff; but does not ene Him with a direct Uſurpation. 


Leb. It cannot properly be called an Information 7 in Nature 
of a Quo Warranto at Common Law: For it does not charge Him 


with exercating the Office at the TIME of — the Infor mation. 


= Non uſurpavit,” py generally and 8 is not a ſufficient Plea 
to an Information in Nature of 9. W. at Common Law. Godbolt 


91. Sir Jervis Clifton's Caſe, and 3 Leon. 184. Sir Gooſe Chfton's 
: Caſes 8. C. 3 | LO. 3 2 


5 ined: /. 
This Information only 4 Him with bolding the Court upon Calas 93.1 


a particular Day. On the whole, therefore, this Information is 


not good at Common Law, neither; no more than it is upon the 
e j ok gfe A gion js 


Mr. Hall contra, pro Re ge. | 


This n uilyment, * for che Coſts, i 4 s good: And fo 
alſo is the Common-Law Judgment, of e of the F ranchiſe. py 


ft The Act of 9 Ann. c. 20. ought to be liberally conſtrued. 


This 3 is an Information for uſurping' the Office of one of 

be Baihffs of the Burrough or Denbigh. The Facts charged upon the 

Defendant amount to an Uſurpation of the Ofice: though the Word 
" WOE. is not indeed made Uſe of. And it is not neceſſary to 


. | uſe 


— „ „ 8 — La ath C b B6  as 6” 
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uſe this or any other fechnical Toon. Therefore this nen af 
the Office of Bail: 6 1s here ſufhiciently alledged. 


But, at leaſt, it is a Charge of an Uſurpation of or intruding into 
9 Burrough-Pranchiſe : Which is a Caſe within the A. The Pre- 
amble and Body of the Act prove this. 


This is for holding and preſiding « at a Court in a Corporation : 
Which certainly is a Corporation-Franchiſe. And the Defendant, 
by his manner of Pleading, has confidered this as an Information on 
the AQ, for a Burrough-Franchiſe : For He arſe prevas 1 to the par- 
ticular Charge, and then diſclaims, 


But, at leaſt, this Caſe ſhall be taken to be within the Equity of 
the Statute : Which was made for the Benefit of the Common- 
wealth. Which Point He endeavoured to prove, from ſeveral In- 
ſtances of extenſive Conſtructions of Statutes ; And particularly of 
Statutes giving Coſts, For the latter, He cited Cro. Eliz. 2 57. . 
36. * Haſelip v. Chaplen. And He ſaid that the Court often Or- 
dered Coſts, even where the Statutes had not given them. 


As to the Caſe of Rex v. Knight, The Facts there charged were 
not ſufficient to ſupport the Concluſion: It was an imperfect de- 
fective Information. But here, it is poſitively alledged © That he 

* held this Court without Wy legal Warrant Right or Authority 
5 whatſoever.“ 


And this may be made gov by Manis Raym. 34, 35. 
7 be King v. Read. Sider f. pr. Rex v. Cover, Cro. Jac. 473. 


Secondly—As to the not Sans the Pei with exerciſing 
the Office at the Time of the Information; One Jingle AF is — 
| cient, TE 


Upon the Whole, this Caſe 18 either within the Words, or at leaſt | 
within the Intent of the Act. 


2: 
Mr. Madacks i in Reply= There is NO expreſs, but only. a circum- 8 
ani Charge, of exerciſing che Office of Bailiff. : 


The Equity of every Statute ſtands upon the Foundation of the 
Statute itſelf. Now this Act is certainly confined to Offices in Cor- 
porations, affecting the Rights of Election of Members to Parlia- 
ment : And was not intended to take in Rights of holding Courts 
or Fairs in Corporations though the Words of the Title are indeed 
general, ce the Rights of Offices and Franchiſes in Corporations and 
<« Burroughs.” But the Body of the Act confines the Word 
— | r 


— 
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* « Franchiſes” to the Rights of being free: And the Body of the 
Act is the Part to be regarded. 


And here is no Charge of intruding into the whole Office: Which 
is an entire Thing. The Uſurpation of Part cannot be an Uſurpa- 
tion of the Mbele of an Office. 


Secondly— The Information ought to be good in it's ſelf and 
upon it's own Strength, independent of the Plea. This is an In- 
formation only for doing this ſingle Act, Jix Years ago. 


Lok D MANSFIELD— 


1ſt. The Act is meant to extend to all Officers OF Corporations, 
as ſuch; and as far as relates to all the corporate Rights of the Bur- 
geſſes and Freemen, it is very legally, clearly, and correctly drawn : 
But it is not within the Reaſon or Meaning of the Act, that it 
ſhould extend generally to ALL Offices or Franchiſes exerciſed 
WITHOUT Authority from the Crown, within a Corporation. It | N 
was meant to be confined to ſuch Franchiſes as were claimed in In- 
ſtances affecting thoſe Rights between Party and Party. f 


The Ti tle cannot control the Body of the Act. 


And the Equity of an Act can be cried no further than to CEA 
was within the View and Intention of the Legiſlature, and the Mz/- 

chief meant to be prevented. Whereas here is 10 fach un, to 
88 the poſes Caſe within the Act. 


Here is no Charge of . or exerciſing or chiming the Of- 
Ace of Bailiff. I do not ſay that any particular technical Words are 
neceſſary, But here are none that are at all tantamount : It is not 
even faid that he held the Court, © as Bailiff.” There is no Argu- 
ment neither, or Inference, that He did fo :” Rather indeed, the 
contrary ; for it ſeems implied i in the very Charge, that it they had | 
been there, he could not have held . 


No Fruit is obtained of this Trial, but as of an Uſurpation upon 
tbe Crown and for an Offence or Miſdemeanour : Here is nothing re- 
lating to the Intereſt of any PRIVATE Perſons, And the Manner 


of Pleading proves nothing : For he was obliged to plead ſo, in 
either Caſe. 


Therefore, as a Slatute· Judgment it is wrong. 
2dly. But as to the ComMon-Law Part of the Tala 


Mudocks 8 W will not hold. For He may If Ry be puniſh- 
ed 
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ed 75 One jingle ce though he goes no farther. 0 that 7/5 


Part of the Judgment is right. 


Mr. Juſt. Drxisox concurred That the Statute-part of the 
Judgment as to the Ce, is wrong: But the Common-Law Part, 
v/z. the Judgment of © Excluſion from the future Exerciſe of the 
* Franchiſe,” is right. 


As to the former-—The Charge! is not within the Act of Par- 


liament of 9 Ann. c. 20. 


The Information ſets out the Charter ; which gives Power to the 
Bailiffs to hold this Court in the Corporation : And it calls upon 
the Defendant to know by -what Authority he held it in the Abſence 
of the Bailiffs : But ſurely, this has no Relation in the Earth to the 
Office of BAILIFF ; nor will it be ſaid that he could, upon his In- 
formation, have been ousT ED of the Office of BAILIFF: It was not, 
in the preſent Information, neceſſary to ſet out as Part of the Charge 
upon the Defendant ** That the Court ought properly and regularly 


© to have been holden before the Bailiſts:“ It had been enough, to 
have aſked the Defendant * By what Authority He claimed to hold 
this Court of Record; (without mentioning. the Preſence or Ab- 


ſence of the Bailiffs, at all. ) 


There are Numbers of Offices which a Man, may aſks and be 
liable to an Information for uſurping; which are noT Franchiſes 


in Corporations. But Theſe -< Franchiſes” mentioned in the Act, 


mean corporate Rights or Rights to Freedom in Corporations. The 
Words of the Act are plain, that this is not a Caſc upon which the 
Informer can recover Cy 98s. 


The N indeed. may bs. at S for Puniſhezent 


Therefore this /atter Part is. right. But the Judgment. as to CosTs 


ought to be reverſed. - 


And the Mention of a a REI ATOR is no more than Surpluſage, and 
may be rejected; and therefore will not hurt the Common-Law 


| Judgment. 


Mr. Juſt Fos rx was clear too— 


' 1ſt, That this Caſe was not ds the A: Which never inten- 
ded to give Coſts in Caſes of this Kind, The Word © Franchiſes” 


in the Act, means only Freedoms and Rights to. be Members of the 


Lorppration. 


8 ON ON 7 


* 


Michaelmas Term 31 ( 


2 
— —— 
> —— 


This Act was drawn with great Care and Attention : (Judge 
Porvell was the Perſon who drew it.) And there is no Reaſon to 
extend this Act beyond it's Intention. 


2dly. The Judgment at Common-Law may be very right. 


Mr. Juſt. WILMOT declared Himſelf extremely clear in both 
Points. 


Per Cur. unanimouſly— 
The 8 ' Judgment, VIZ, as to the 
OvusTER, was affirmed : But the Judgment for | 
Cos rs (which was founded upon the Statute,) 
Was REVERSED. 


Bond ver. aac. | Mhudg 21h .-Y 

HE Exoneretur which had been order to be entered (J. 12988 i 

ante 339, 340.) was not actually entered on the Bail- piece, (by 1 

the Omiſſion of the proper Officer who ought to have entered it:) 

But the PrAIxrirr Himſelf was appriſed of the Surrender ; though 
his Attorney ſwore that He (the Attorney) had no Notice of i A 


The Plaintiff's Attorney, not being appriſed of the Surrender of 
the Principal, ſued out Scire faciaſes againſt the Bail; who paid 
the Money : But they were ſued out into London (where the Ori- 
ginal Cauſe of Action was;) and not into MIDDLESEX, Where the 
Surrender was made, and where the Bail-piece remained. 


The Bail had applied, upon both theſe lrregularities, (vis. ſt, | 

the Pl Alx TI r's being appriſed of the Surrender and Order of the 
Court; and 2dly the Scire faciaſes not being ſued out into Middle- 
ſex ;) that the Scire faciaſes N be ſet aſide for nn, 
with Soest and the Money reſtored. 


Mr. Nertm was Counſel for the Bail, and had moved as above, 1 


Sr. Richard Lohe, for the Plaintiff, Now ſhewed Cauſe. 


The Cour was clove; on both Points, that the Scire faciaſe 
were 7rregularly ſued out; and granted Mr. Norton's Motion, by 
making the Rule abſolute, as prayed: Excepting only, that they 
omitted the Coffs; merely becauſe it would have been to no Purpoſe 
to have ordered them, as the Plaintiff himſelf (who was agu d 
of the Surrender) was, gone abroad; and the Attorney, (not being 
appriſed of it) had not acted with any ill Deſign or Intention to 

_ opprels, 


S M Sheepſhanks 
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Tueſday 22d 


Now! mber 


1757. 


Michaelmas Term 31 Geo. 2. 


Sheepſhanks et Uxor verſ. Lucas. 
P. 29 G. 2. Rot bo 622. 


RR OR from C B. 10 geber a Common Recovery. The Wife 
of Sheepfhanks claiming to be intitled (in Common with others) 


to a Remainder in Fee (under the Will of one Broadbent) after the 


Death of One Thomas Peirſon, Tenant in Tail, who was vouched 
in this Recovery ; her Huſband and She bring this Writ of Error : 


And the Error aſſigned is © The Death of the Voucuer, before 


£6 — 5 concluding * an Aver ment. 


« In nullo eft erratum”'—is pleaded: (Wi confe ie the Error , 


aſſigned, to be 7rue in Fact.) 


gen Poole for the Plaintiff in Error— 


Without Doubt, a Perſon intitled to a Remainder after an Eftate- 


Tail, may have a Writ of Error to reverſe a Common Recovery 


ſuffered by the Tenant in Tail. 3 Co. 3. b. The Marquis of Min- 


cheſter” s Caſe, is expreſs to this Purpoſe ; ; and gives the Reaſon of it, 


at large. Pigott, Of Common Recoveries 169. © If the Vouchee die 
© before Judgment, it is Error.” 1 Ro. Abr. 742. Title Error ; 
Letter A. pl. 3. 1 Ro. Abr. 747. Title Error, Letter K. . 1. 


I Ro, Rep. 301. Holland et al. v. Lee.  Brideman' s Rep. 71. S. C. 


Holland et al. v. Jack ſon, et al. Palmer 224. Darcy v. Fackſon, 
9, O. Dyer 90. 4. 49% 188. 


v e claim inde a Deviſe by the Will of One Bae in Re- 


mainder after an Eſtate-Tail given to Peirſon. Wynne v. Wynne, 


H. 17 G. 2. B. R. is in Point to this Caſe—lIt was a Writ of Error 


by a eee in Tail: And the very ſame Error was 


aſſigned, as is here. There, indeed, the Fa (of the Vouchee's 


dying before Judgment) was denied: And it was, upon Trial of the 
Iſſue, found“ that She was alive at the beginning of the Term; 


« but died before the Return of the Summons ad warrontizandum. ö 


And the Relation of Law, (which was in that Caſe inſiſted upon,) 


was not permitted to prevail. And the Entry of her Appearance 
at the ſaid Return (which was there entered on the Record) was 
holden not to be contrary to the Allegation of her Death before ſuch 
Return: Becaufe ſuch her Appearance was only entered as BY AT- 
TORNEY ; Whoſe Authority ceaſed by her Death. 80 that the 
Error there aſſigned was et an Aſſignment contrary to the Record. 
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Mr. Luke Robinſon contra, for the Defendant in Error. Common 
Recoveries are now conſidered as Common Aſſurances; and are 
therefore to be favoured and ſupported. Even another Warrant of 


Attorney ſhall be preſumed : Though One already appears upon the 


Record. * * V. Pipott 


| 168, 
1ſt Objection. No One can maintain a Writ of Error upon a 
Judgment, but One who is either Party or Privy, But this Plain- 
tiff in Error is neither Party or Privy to, nor 11jured by the Judg- 
ment here complained of. It does not appear that Broadbent, under 
whoſe Will She claims the Reverſion, was ever ſeiſed in Fer of 
the Eſtate : And therefore it does not appear how he had a Right 
To DEVISE the Eſtate, in the Manner he has done. They ought 
to have ſhewn in their Writ of Error, That he was ſeiſed in 


„Fr:“ Which the Defendant might have aua if it had 
been ſo alledged. | 


2d Obj eftion. No Scire facias or Warning has been given to the 

Heir: Who may be an Jnfant, or may have many Things to 

plead. Bernard Lucas, the Recoveror, is the only nn ; 
Who is only NOMINAL, but has 10 real Intereſt. 


34 Objection. It appears upon this Revord, that Bernard Lucas 
has Judgment to recover againſt THOMAS CowrsR : But Thomas 
Peirſon is no Party at all to the Writ. Therefore Thomas Peirſon 
(who only came in as Vouchee) had nothing to do with a Judg- 
ment againſt ANoTHER Man. Conſequently Peirſon' s Death be- 
fore Judgment is no ERROR: It can be only an Irregularity. And 
No JUDGMENT 1s given at all, againſt Thomas Peirſon : The Reco- 
very is againſt Thomas Cowper ; who is indeed to have Recovery 
over, in Value, againſt 7 bomas Peirſon &c. But this Recovery 
over in Value, againſt Peirſon, is not the judgment upon which this 

Writ of Error is brought. This Writ of Error does not 5 ugh 
_ the Judgment of which it S000 plaing 


4th Objection. This Error is not well ASSIGNED: For it is an 

Error in Facr; and therefore ought to conclude 20 the CounTRY ; 

| which this docs not. Yelverton 58. Rex v. Goſper and Shire. 

When a Man affigns Error in Fact, he ought to put himſelf en 

te pairs.” And the Plea of © in null eft erratum” confeſſes nothing 

but what is WEIL pleaded. And that Caſe is Word for Word the 

ſame with this, as to the Concluſion of the Aſſignment of Errors: 
And there was a © Hoc paratus eft veriſicare, as well as here is. 


i PTS 5 Ser 
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Serj. Poole, in Reply — 


aſt. It is enough, if We ſuggeſt Matter ſufficient to Jheww that 
We are privy to and affected by the erroneous Judgment. It is ſuf- 
ficient for Us, to ſhew the Deviſe of the Remainder to Us ; with- 


out any Neceſlity of ſhewing that the Deviſor. was ſeiſed in Fee. 


And the Precedents are ſo.—Wynn v. Wynn was fo. Sir John 
Dinely Goodyere's Caſe was ſo. Darcy v. Jackſon, Palmer 224. is ſo 
determined, © That he Title needs £4 to be ſet out, as in a Pro- 
1 ceeding to recover Lands,” And all the Entries are ſo. 


2dly. The Scire facias is brought againſt the proper Perm: 


Which 18 the Recvveror. 


gdly. Peirkin appears by his Warrant and vouches: And there i is 
Judgment over, in Value, . lum. = EP 


Athly. There 1 never was, nor properly can be foch a Concluſion to 
the CouxrRVY. Here is a new Matter of Fact introduced: Which 
the other Party perhaps will not controvert. We cannot conclude 


to the Country, TILL the other "OY" denies it. 


As to the Caſe in ei it be as cited, yet, it can never 


be ſupported. The Aſſignment of an rw in Fat? ALWAYS con- 


cludes with an Averment. 


3 Maxsrizlp was clear for the Plaintif in Error, on all 


the Points. 


iſ. The Writ of Error needs net to ſet forth a anda Title: 


It is only required of the Plaintiff in Error, to ſhew the Connexion 


and Privity between the Perſon againſt whom the Recovery is had, 


dant in Error chooſes it : Wick: is all Fat 1 18 rogues. 


and the Perſon who brings the Writ of Error. This is uf like a 1 


Proceeding to try the Right of the Land, or to recover the Land 


ztfelf. The Precedents are ſo: And None are "PETERS: to the 
contrary. = e 


-- Objection. No Authority | or Reaſon i is produced, for a Scire 


fone to the Heir. 


30 Objection has no Weight in it: And the Caſe of . . 


5 is in Point againſt it. 


4th Objection. The Concluſion with an Averment, is right; and 
gives an Opportunity to try the Fact by the Country, if the Defen- 


. 
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80 much as to the Form. And 


As to the Merits —Tt is extremely clear that a Remainder-Man 
ought to have this Chance to the Benefit of the Entail; viz. To ſce 


that all the proper and requilite Forms ſhould be gone through, 
efore He is barred of it. 


It is plain that judgment ought not to be given againſt any! Man, 
after he is dead. And there could have been no Judgment againſt 
the Tenant to the Præcipe in a Common Recovery, without a 
Judgment likewiſe over, in Value, againſt the Vouchee: They are 
all entered at one and the ſame Time, and are Part of the ſame 


Fus. 
Mr. juſt. e concurred— 


iſt. This Grxrrar All gation is ſufficient, ſurely, i in the Wal: 
He needs not ſhew a complete Title. Nay, even in a Fermedon, 1 


do not know that the Title needs to be completely and fully 
ſet out in 5 Writ. And Wynn v v. . Yun is an e on 


: this Head. 


2dly. A Scire Jie to the Heir was not neceſſary; nor an 


Warning to HIM: The Recoveror has the legal Right; and muſt be 


Zaken by the Court, to have the real Intereſt. 


3dly. The Death - the 3 before Judgment, is est in a 


Common Recovery; and may be aff gned for ſuch. | Wynn v. Wynn | 


was in Point, to this, 


4thly. The Caſe in Yebw. 58. is ſo far true, (and can mean no 


more than) that it ought to be put in a Method of being tried by 
1 Jury. And here the Plaintiff in Error has done ſo: He ſays 


He is READY fo veriſy it.“ So that the Defendant in Error 


might have put it in Iſſue, if he had pleaſed. But he has choſen 


to plead © in nullo eft erratum : Which confeſſes the Fact, and Puts 


the Matter of Law upon the Judgment of the Court. 


As to the Merit. The Remainder-Man has a Right, hath in 


Law and Juſtice, to reverſe the Nee, if it be e:roneouſly ſuffered. 


r. Juſt, FosTER and Mr. Juſt. W1imor declared their clear 


FL in Opinion with Lonp MANSFIELD and Mr. Juſt, 


DENISON, 


Per Cur. dels and 1 
JUDGMENT REVERSED. 


Trees Windham 
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Michaelmas Term 31 Geo. 2. 


Windham Eſq. ver. Chetwynd Eſq: 
Paſch. 28 G. 2. Rit lo 53. 


| AT Verdict upon a Will of Land, dated the 14th of May 


1750; and a Codicil of the fame Date, made by Walter Chet 
woynd late of Grendon, Eſq. 1 5 N : 


The Special Verdit—At which Day, before our Lord the King 
at Weſtminſter come as well the ſaid William Wyndham Malachi Lin- 
don Catherine Lindon Thomas Stevens alias Walter Paris alias Walter 
Chetwynd Suſannah Blacknell Henry Perrott George Huddleſton and 
James Crofts by their Attorney, as the ſaid William Henry Chetwynd 
by his Attorney. And the Jurors &c. being ſummoned Sc. do 
come &c. and being elected &c. do find, As to the firſt Iflue 
joined between the ſaid Parties, that the ſaid Walter Chetwynd was, 


at the Time of making the ſaid Writings importing to be his laſt 
Will and Codicil, of ſound Mind. As to the third Iflue, they find 


that the Teſtator did not, by the ſaid Writing importing to be his 


laſt Will, Deviſe to the aforeſaid William Windbam and his Heirs 
any Lands or Tenements in the County of Warwick, In Truſt or 


for the Benefit of the ſaid Thomas Stevens alias Walter Paris alias 
Walter Chetwynd, And as to the fourth Iſſue, the Jury find that 


the Teſtator did not, by the ſaid Writing importing to be his laſt 


Will, Deviſe to the ſaid Catherine, now Catherine Lindon the Wite 
of the ſaid Malachi Lindon, an Annuity of 200/. by the Year, for 


the Term of her natural Life. And as to the ſecond Iſſue, the Jury 


find that the Teſtator was in his Life Time ſeiſed in Fee of certain 


Lands Tenements Gc. in the ſeveral Counties of Warwick and Staf- 
ford, of the yearly Value of 3100/7. and being ſo thereof ſeiſed, he 
the ſaid Walter Chetaeynd, in his Lite Time, ſigned ſealed and pub- 
| liſhed a certain Peper Writing bearing Date the 14th Day of May 


1750, purporting to be his laſt Will and Teſtament, and likewiſe : 


another Paper Writing purporting to be a Codicil indorſed on the 
ſaid firſt- mentioned Paper Writing, and of the fame Date; (which 
Will and Codicil it ſets out 2%½ He verbo;) And in the former, 
there is a Chorge upon the Reſidue of his Real and perſonal Eſtates, 


for the Payment of all his juſt Devrs, Legacies, and Incumbrances: 


And that the faid Paper Writings were fo ſigned &c. by the ſid 
Walter Chetwynd in the Preſence of Stafford Squire, Robert Banter, 


and Jah Higden; who likewiſe atteſted the fame at his Requ« it, 


Attornies at Law, were in or about the Year 1747, employed 


in his Preſence, and in the Preſence of each other. And they 
further find that the faid Stafford Squire and Robert Baxter, being 


by 


the 
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— 


the ſaid Walter Chetwynd to ſolicit a private Act of Parliament * for 
<« Sale of the Eſtates late of Henry Fleetwood Eſq; deceaſed, in the 
County of Lancaſter, for raiſing Money to diſcharge Incumbrances 
affecting the ſame &c.” And that the ſaid Stafford Squire and 
Robert Baxter charged the ſaid Walter Chetwynd Debtor in their 
Books, for the Fees and Expences of paſſing the ſaid Act: And 
which Charge continued fo, until and after the Death of the ſaid 


Malter Chetwynd. And that at the faid Time of the ſaid figning 
ſealing and publiſhing of the ſaid ſeveral Paper Writings, and alſo 


at the Time of the Death of the ſaid alter Chetwynd, there was due 


and owing to the ſaid S. S. and R. B. for the ſaid Buſineſs done, the 
Sum of 318/. and that ſome Time after the Death of the ſaid Malter 


Chetwynd, the ſaid S. S. and R. B. delivered a Bill for paſſing the ſaid 


Act to the Truſtees nominated and appointed in and by the ſaid Act of 


Parliament for the Purpoſes therein mentioned: and afterwards, and 


before the Examination of the ſaid S. S. and R. B. in this Cauſe, the 
ſaid S. S. and B. R. received from the ſaid Truſtees, at ſeveral different 


Times, ſeveral Sums, amounting in the whole to 3021. 4s. 8 d. 


and that the ſaid Truſtees were willing to have paid the Remainder, 
if it had not been for a Miſcalculation. And the Jury further find 


that in the ſaid private Act of Parliament there is contained a certain 


Clauſe for Payment of the Expences attending the ſaid Bill: (which 


Clauſe they find in hæc verba.) They further find that at the 
Time of the ſigning ſealing publiſhing and atteſting the ſaid Paper 
Writings, there was a current Account open and ſubſiſting between 
the ſaid S. S. and R. B. and the ſaid Walter Chetwynd for other Bu- 


ſineſs excluſive of the Expences of paſſing the ſaid private Act: 


on the Balance of which Account, if ſtated at that Time, the ſaid 


S. S. and R. B. were indebted to the ſaid Walter Chetwynd in the 


Sum of 1381. 145. 10d. They further find that at the ſaid Time 


of the atteſting of the ſaid Writings, and alſo at the Time of the 
Death of the ſaid Walter Chetwynd, there was due and owing from 


him to the ſaid 7% ah Higden, his Apothecary, the Sum of 181. 58. 5 d. 
on ſimple Contract: Eleven Pounds whereof were fo due on 25th 
December 1749. and before the laſt Sickneſs of the ſaid Walter Chet- 
and. They alſo find that the ſaid Walter Chetwynd died on the 
17th of May 1750, without Iſſue, and ſeiſed &c: and that the ſaid 
William Henry Chetwynd is the only Brother and Heir at Law of 
the ſaid Walter Chetuynd. They further find that his real Eſtate 
at the Time of ſigning &c, and alſo at the Time of his Death, was 


ſubject to certain Mortgages made thereof, by the ſaid Malter Chet- 
wynd to the Amount of 19000 J. And of 5000/7. more, made b 
the ſaid Walter Chetwynd's late Father. And that the ſaid Walter 


Chetwynd owed at the Time of his Death, by Bonds, the Sum of 


1600/. and by ſimple Contract 2874: and that his perſonal Eſtate 
then amounted to 13972/, and was ſufficient to pay all the ſimple 
„ Contra ct 
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Contract Debts and Bond Debts of the ſaid Walter Cl etweynd, And 


that the ſeveral real Eſtates ſo in Mortgage were of Value more than 


ſufficient to ſatisfy the ſeveral Incumbrances affecting the ſame. The 


Jury ſurther find that on the 2d of Auguſt 1750, the faid William 
Henry Chetætynd filed his Bill in Chancery againſt the ſaid Milliam 

Windham &c, for the obtaining a Decree and Recovery of the ſaid 
Lands Sc; and thereby conteſted the Validity and due Execution 


of the ald Paper Wiritings. That Anſwers were put in, and 


Amendments made to the Bill; and other Anſwers put in: and the 
ſaid Willium Henry Chetwynd proſecuted the faid Suit in Ch: anccry | 
with all due Diligence. The Jury further find that the ſaid William 


Hiindhom, us Executor of the ſaid Walter Chetacynd, paid to the ſaid 


ab Higden the ſaid Sum of 18“. 55s. 5 d. after the Death of the 
ſaid Walter Chetwynd and before the Examination of the ſaid Ieh 
Higden in this Cauſe: And that the ſaid J. H. had not, at the 
Time of his Examination in this Cauſe, any Demand upon tl. :e ſaid 
alien Chetwynd, But whether upon the whole Matters aforeſaid 
by the Jurors in Form aforeſaid found, the faid Paper Writings or 


either of them were or was DULY EXECUTED by the ſaid Walter 
Chetwynd, ſo as to paſs Lands or Tencments, or not, the {aid Ju- 
rors are my 99 9 And there ore pray the Advice, Sc. Sc. 5 


This Caſe was ved” twice; Iſt, on Friday the fi 5 of May 


laſt, by Sir Richard Lid tor the Plaintiff, and Mr. Clayton for the 


Defendant; and again, on Friday the 18th Inſtant by Mr. Serjeant 
Preme for the Plaintiff, and Mr. Norton for the Deſendant. 


The principal Objection inüiſted upon by the Count for the De- 


ferdant, was © That the ſubſcribing Witneſſes to the Will were not, 
at the Time of their ATTESTAT10N, credible Witneſſes:“ And ; 
conſequently, this was not a good Will of Lands, within the Sta- 
tute of 29 C. 2. c. 3. for Prevention of Frauds and Perjurics as 
not being atteſted by three credible Welte, 


| 10 1 pro FF, of hich; they veaed many -Argurients, and reaſoned 5 


from ſeveral Cates: And; amongſt others, they cited two Caſes as 
in Point; vi. Hilliard v. Jennings. reported in 1 Ld. Raym. 50 5, 


5 Comps 92, C artheww 514, and Caſes in B. R. temp. M. z. page 2773 


And Hol; Jali ex diim Anſley ct Ux' v. Doro. Ng, in 2 Strange 1253. ; 


But it would be unneceſſary to 1 either the Arguments of 
the Counſel, or the Authorities upon which they relied; As Lord 
Mansfield entered into the Caſe ſo very minutely, in delivering the 
Opinion of the Court upon it. 


After the Court had taken Gras Time to conſider of it, they 
all agreed that the Will was 7 atteſted by three creaible Witneſſes, 


And now 
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Loxp MaxsF1ELD delivered the Opinion of the Court, to the 
following Effect. 


The Doubt made by this Special Verdict ſprung, after the Cauſe 

of Anſly v. Dowſing, out of the General Queſtion then much agi- 
tated, << Whether a Benefit given to a ſubſcribing Witneſs by the 
4 Win, either under a general or particular Deſcription, ſhould 
annul his Atteſtation, As at the Time of his SUBSCRIBING ; and 


as much as if he had never atteſted at all; though at or after the 


Teftator's DeaTn, He might be di if er Med, and competent to be 
examined i in Support of the Wil.“ 


This general Point! is the Baſis of the Objection to theſe ſubſeri- 
bing Witneſſes, Unleſs the Defendant can ſupport it, He has no 
Ground to ſtand upon: But though He ſhould ſucceed in the 


general Propoſition, the Application to His Caſe may fail, from the 


particular Coreumnſranees,. and the Kind of Benefit objected. 


The Queſtion does not Jepend upon the Conſtruction of any 


Words of the Statute. The Statute is ſilent as to the Capacity of the 


Witneſſe les: 1. declares no Incapacity; ; It requires no — 
Tbe Epithet 9 Credible” has a clear preciſe Meaning. 
fication univerſally received. 
dence given. 
After the Competence of a Witneſs is allowed, the Conſideration 
of his Credibility ariſes: And nt before. Perſons undoubtedly cre- 


dible cannot be Witneſſes, under particular Circumſtances : 


Perſons 
TROY incredible may be, and often are Witnelſes. Fo 


In Acts of Parliaroant which direct . upon the Oaths 
of Witneſſes, the Epithet “ Crediliè is added; but by no Means 


intended to fignify © Competent: That is implied in the Term 
„ Witneſs.” But it is intended, (from abundant Caution,) to de- 


clare, That though competent Witneſſes {wear poſitively, their Cre- 


dibility i 7s to be weighed : And if the Magiſtrate thinks the Evidence 
not credible, He ought not to convict. 


10 this Senſe, it was very unneceſſary to add the Epithet, here, 
to ſubſcribing Witneſſes. And yet, to make the eſſential Solemnity 
of the Will depend upon the Credibility of the ſubſcribing Wit- 
neſſes, is fo abſurd ; that their Credibility has always been held to 
make 10 Part of the neceſſary Form. 


make the Will wholly and abſolutely void, for Want of Form, 


It is not 
a Term of Art appropriated only to legul Notions ; but has a Signi- 
It is never uſed as Sy nonimous to 
Competent. When 1 0 to Teſtimony, it preſuppoſes the Evi- 
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* 3 Co. 36, b. 


If they all ſwear that 0 Teſtator did not execute; If they had, 
at the Time, the worſt Characters, and had committed the moſt 
infamous Actions; yet their Atteſtation anſwers the neceſſary Form: 


Becauſe the Teſtator meant to comply with the Law, and might 
not know them to be bad Men. 


The zd Rule or Caution in making Wills, given at the End of 
Butler and Baker's Caſe, * is—* At the Time of the Publication 


of the Will, Call credible Witneſſes to ſubſcribe their Names to 


de it. Lord Coke certainly meant hs Perſons of Credit and Cha- 


e er,, 


From hab and from _ Uſage in Penal Acts directing Con- 


victions, I am perſuaded that the Epithet was inſerted here, as a 


Word of Courſe, and miſapplied. Had the Operation or Effet of 


: the Word, in this particular Caſe, been attended to, it never could 


have been inſerted; becauſe, in the natural and obvious Senſe, the 
Meaning muſt be rejected, from the Conſequences it would have: 


And in any other, it has no Meaning at all; For, Suppoſe it to ſig- 


_ nity competent, Competence is implied! in che Term as Winneſſes. 22 


This 20h Clauſe, which 11 88d a poſitive Solemnity, to be 


obſerved, not by the Learned only, but by the Unlearned; at a 


Time when they are ſuppoſed to be without legal Advice; in a 
Matter which greatly intereſts every Proprietor of Land; where: the 
Direction ſhould be plain to the meaneft Capacity; is ſo looſe, that 


there is not a ſingle Branch of the Solemnity defined or deſcribed _ 


with ſufficient Certainty' to e the ſame Idea to the greate/i a 
| Capacities. — 


There have been Igedo and contradictory Opinions, upon 


4 every Part of the Form; as © What is Signing by the Teſta= : 
„ tor? Whether the Witneſſes are to atteſt uno Contextu, uno 


35 eodemg; Tempore ? Whether they are to fee the Teſtator fign? 0 


© Whether they ought to know that He ſigns it as bis Will ? Whe- 


ther he ought to publiſh it as his Will?“ A very little Preciſion, 


and a "ey: few Words, might have prevented all theſe Queſtions. | 


In a Clauſe not the moſt accurate, I can l believe that the 


uſual Epithet © Credible” flipped in, as of Courſe, without Atten- 


tion to the Impropriely of uling it on this Occaſion, 


11 has bow ſaid © that this Act of 29 C. 2. c. 3. was drawn "2 
e Ld. Ch. J. Hale,” But this is ſcarce probable, ſince it was not 


_ paſſed till after his Death: And it was brought in, in the Common 


Way; and not upon any Reference to the Judges "I g 5 
= — — 


* , 


* WE Ig —_— —_ 


hee. Good... 


_— 
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But what Senſe ſoever is put upon this Word © Credible, the 
Statute leaves the Queſtion juſt as it was: For it does not doglere 
who are, or are not credible ; or, (if it is ſuppoſed to mean compe- 
tent,) who are competent, or who are incompetent. 


Their Competence could not be referred to any Law then eſta- 
bliſhed: becauſe there was, there could be, none applicable through- 
out to this New Caſe. The Neceſſity of ſubſcribing Witneſſes to 


any Inſtrument, never had exiſted before, in his Country, There 


never could have ariſen, in the Law of England, a Queſtion, © con- 
bo cerning the Competence of a Witneſs, at the Time of his know- 


« ing the Fact, he came to teſtify ;'” but only © whether * was 


- competent at the Time of his Examination.“ 


Tb Time of Eximivarion could a ollibly be the Criterion 
upon which the Validity of the Will was to depend. The Wit- 


neſſes might not live to be examined: Their Incompetence to be 


examined, might ariſe long after their Atteſtation. 


« What Objection therefore to the ubſcribing Witneſſes, ſhould 
© be ſufficient to avoid a Will, as informal, was left to de judged 


ol as Caſes ſhould ariſe ; by general Principles, by Analogy to the 
Law of Witneſſes in other Inſtances, and by Arguments drawn 
from the Nature and Fitneſs of the Thing, with regard to Joes, = 


Convenience, and the Intent of the Statute, 


When ſolemn Diegten acquieſced under, had ſettled pre- 
ciſe Caſes, and become a Rule of Property they ought, for the 


Sake of Certainty, to be obſerved, as if ey had e made 
a Part of the Text of the Statue. 


of will therefore conſider the General Wueſtion, in two Views : 8 


1ſt, Suppoſing there had been 10 Judicial Detiwnghations rela- 
tive to the Capacity of ſubſcribing Witneſſes ſince the Statute z 


2dly. Upon the Foot of the Judicial Determinations that have 


been ſince the Statute. And 


zaly. In the laſt Place, 1 will ae the particular Caſe now 55 


in Judgment, under all it's own Circumſtances. 


Firt—Confdering the Matter at larxe ; Let me obſerve that the 
Power of Deviſing ought to be favoured. 


It is a natural Conſequence of R and the Right a Man 
has over his own, It was a Right by the Law of the Land, , belive 
6 t N 
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the Conqueſt, and down to about he Time of Henry the 2d—Tt 
ccaſed, conſequentially only, by the Introduction of Feodal Te- 


nures; becauſe, originally, every Species of Alienation Was con- 
trary to that Syſtem. 


Aſſoon as the Power of Alten n inter Vives was indulged, Teſ- 
taments followed, indirect iy, as Declarations of Uſes. 


The Statute of Uſes accidentally checked this Form of —_— 
Therefore the Statute of Mills was made. | 


The 29 Car. 2. C. 4. (which gives Riſe to the reid Queſtion, ) 
did not mean to reſtrain Teſtamentary Diſpoſitions of Land: The 


Reaſons to eee that Power were n 


The Policy of Tenures, from whence aroſe the Impediment to 


Wills, was aboliſhed ; but had left many Conſequences remaining, 


which made Teſtamentary Diſpoſitions of Land, more reaſonable 


than they were among the Greeks and Romans, or here before the 
5 . 


The Eldeſt Son only is Heir, ab Inteſtato. Among Collaterals, 


not all the next of Kin, but Ohe often is Heir; to the Excluſion 
of many in the ſame, and many in a nearer Degree. Simple con- 
tract Creditors had no Right to be paid their Debts. Money inveſ- 
ted in Land could not be traced. Much Land was in Truſt: Where 
| the Widow had no Right to Dower. ; 


In perſonal Eſtates, the ce ab Tuteftato 1s ſubject to all 
Debts, and governed by natural FR Equity. 


In real Eſtates, the ce en is gorerned by 1 Cale 5 


ces of a Poſitive Syſtem : Which make the Teſtamentary Power 


often neceſlary, to enable a Man to do Juſtier to his Fami, and 
his Creditors. 


The le meant ly to Suan and Fraud, by a Solemn 
Aiteſtation 5 which they thought would ſoon be univerſally known, 
and might very caſily be complied with, In Theory, this Atteſta- 
tion might. ſeem a ſtrong Guard; It may be ſome Guard in Prac- 


_ tice; But I am perſu aded many more fair Wills have been overtur- 


ned go Want of the Form, than fraudulent have been Prevented 
by introducing it. 


1 have had a 5 deal of Diets at the Delegates; and bardly 
recolle& a Caſe of a forged or fraudulent Will, where it has not 
been ſolemnly atteſted. I have heard eminent Civilians who arc 


dead, and ſome now living, make the ſame Obſervation, 
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Suppoſe the fabſcriding Witneſſes honeſt ; how little need they 
know? They do not know the Contents; they need not be to- 
gether ; they need not fee the Teſtator fign; (if he acknowledges 
his Hand, it is ſufficient;) They need not know it to be a Will; 
UM He delivers it as a _ it is ſufficient. ) 


For theſe and many more Reaſons, it is clear That Judges ſhould , 
lean againſt Objections to the Formality. They: have always done 
ſo, in every Conſtruction upon the Words of the Statute: a forti- 


ori ought they to do fo, in raiſing a conſequential Syſtem, mot. 


preſcribed in Words, And ſtill more ought they to do ſo, if that 
Syſtem would ſpread a Snare, in which many honeſt Wills muſt 
unavoidably be intangled ; and be no Preſervative againſt Fraud. 


At the Time this A& was made, the Law rejected no Witneſs to 
prove a Will; Unleſs, at the Time of bis Examination, his Teſti- 
mony tended to ſupport his own Title, and enable hunſelf to hold 


or recover an Intereſt under it. 


ns the Ecclefaftical Court, the Probate is concluſive to every 
Body as to every Part. If a Legatee come to prove it, He intitled 
himſelf to his Legacy. But if the Legacy was contingent, and at 
the Teſtator's Death could not take Effect; if He had the fame or 
a greater Intereſt, though the Will ſhould be ſet aſide ; He was a 
Witneſs: : A Releaſe, Payment, or Tender, made him a Witneſs. 


* the Courts of Commicn Lav, where the Witneſs had a Orgs 
upon Land deviſed to another, He wes juſt in the Caſe of a perſonal 
Legatee. If he had as great an Intereſt the other Way; if his In- 


tereſt at the Teſtator's Death could never take Effect; if there was 


a Releaſe, (of which ſeveral Authorities were cited; 15 and I will 


add, as by neceſſuary Conſequence, if there was Payment or Tender; ; 
He was a Witneſs. 


Nice Obj ections, of a remote Intereſt, which could not be paid 
or reteaſed, though they held in other Cafes, were not allowed to 
diſqualify a Witneſs in the Caſe of a Will: As * Pariſhioners might [* 7. 2 Si. i 
3 72 72 55 42 
Row. 


prove a Deviſe to the Uſe oN the Poor of the Pariſh for ever. 


Before the Statute, No Man could, in a Court of 1 intitle 
himſelf by his own Examination, to a Deviſe. So, after the Statute, 
No Man ſhould intitle himſelf, in a Court of Juſtice, to a Deviſe, 

by Virtue of his own Subſcription, which at the Time of Subſcri- 
| bing, He could not have proved by his Examination. 
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The Diſability of a Witneſs from Intereſt, is very different from 
a poſitive Incapacity. If a Deed muſt be acknowledged before a 
Judge or Notary Public; Every other Perſon is under a fofitive In- 
capacity to authenticate it: But Objections of Intereſt, are Deduc- 
tions from natural Reaſon, and proceed upon'a Preſumption of too 


great a Bias in the Mind of the Witneſs, and the public Unity of 


rejecting partial Teſtimony. 


Preſumptions and no longer than till the contrary is proved. 


The Profimption: of Bias may be taken off, by ſhewing the 
Witneſs has as great, or a greater. Intereſt the other 1 J Or that i 


he has given it up. 


The N of pabiie Utility, may be e by ſhewing . 


that i it would be very inconvenient, under the particular Circumſtan- : 
ces, not to receive ſuch Teſtimony. ; 


Therefore from Neceſſity, the Coorle of Buſineſs, and wither | 


Reading of Expedience, N avis Exceptions are Allowed to the 2 


general Rule. 


The Preſumption of Bias . as at the Time of b fubſeribing 
But it may be anſwered.—If Part is deviſed to a ſubſcribing Wit 
neſs, The Preſumption is anſwered, by ſhewing he was T_ at 


Law; or that the Deviſe is void; or that he has renounced it. 


Where is the Reaſon to ſay that a Witneſs who does not know 
the Contents of a Will during the Teſtator's Life, and at his Death 
takes no Benefit, was biaſſed at the Time he ſubfcribed, or can 


5 be biaſſed at the Time of his Examination ? 


During the Life of a Teſtator, Deviſes are mere Poſbilities : No . 
Intereſt can veſt till his Death. The Preſumption of Bias from the 


Psaſſibility, is anſwered by the Fact when it becomes an Intereſt. 


His Swearing when he 1s totally diſintereſted, is concluſive, that the 
| Poſſibility i is nat to be e the corrupt Cauſe of his ſubſcribing; 


For the Sake of third Perſons, It is wiſe and juſt, to allow the 


Objections thus to be purged: Otherwiſe, many Settlements by 1 


Will muſt be overturned, to the Ruin of F amilies, 


It is natural and uſual to give Legacies to TREAT and Tokens to 
Friends.—Perſons under theſe Deſcriptions are moſt likely to be 

| Witneſſes. Ought ſuch Trifles to overturn unavoidably the moſt 
deliberate Diſpoſitions of the greateſt Eſtates? Which may be at- 

* 1 525 tended 
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tended often with this Family Diſtreſs, That a Man may have 
given his Money to One Part of his Family, and his Land to 


Another : In which Caſe, the Will would be 55 as to the n ; 
and void, as to the Land. 


If the Legiſlature had /a:d ſo, That would have been a poſitive 


Rule: But it is contended for, by Conſtruction, and to guard againſt 


Fraud. 


It is not a Guard, even in Theory, in the Caſe of Legatees : Be- 
cauſe, they may, in another Shape, atteſt the Deviſe which charges 


the Land with their Legacies. 


It is ſettled,“ That where the Land is once charged, (and it al- 
ways is an auxiliary Fund,) with the Payment of Legacies, by a 
ſolemn Deviſe, The Legacies may be given, altered, or revoked by 


a ſubſequent Will anatteſted. The fraudulent Legatee might at- 
teſt the Charge, and get his Legacy ir in a Codicil unatteſted. 


Let a Will be ever ſo Er, a sup in Form is fatal: Which is a 


certain Miſchief. But, if a Will be fraudulent; though it is al- 
.Jowed to be formal, It may be {et aſide * Evidence and Circum- 


ſtances. 


" Neither Reaſon ii nor Policy requires the Objection 10 be cunied; 


farther than I have laid it down; agreeable to the Law before the 


Statute, and the univerſal Maxim, 00 Teftis 1 in prep 14 Cauſa non 


r eſt adhibendus.” 


But if Judicial L Determinations, acquieſced under, and become a 


Rule of Property, ſince the Statute, have extended the aa 


further, They muſt be adhered to. Which brings me 


Secondly, To conſider the Judicial Determinations fince. the 


Statute. 


All the Determinations agree exatily with theſe Principles, 


In many Inſtances, the Preſumption of Bias from a Legacy, „ 


the Time of ſubſcribing, has been allowed to be falten off by a 


Releaſe. Authorities in print have been cited, to ſhew * this was 
© conſidered as a ſettled Point:“ And I verily believe it was fo, 


from the Authority of the oldeſt and moſt eminent Practiſers 1 


Heſiminſter-Hall; and therefore I give Credit to the Dictum of * See Line“, 


Powys in Viner, * That it had been ſolemnly agreed by the 


Abridgment, 
Title Evi- 


10  Judg es, That where a Perſon had a Legacy given, and did releaſe-dence, page 


14. Ne 53. 


* 2, He was a ue Woe to prove the Will.“ 
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I know that before the Caſe of Anſiy v. Doing, a Will of a 
very great Eſtate was liable to the Objection ; and the Heir at Law 
would have conteſted it: But as it was certain the Witneſſes 


would be paid, or releaſe, No Opinion that he took, e 


Him to think it worth his while. 


Mr. Fazakerley and Sir Thomas Bootle have told me, they took it 
to be ſettled : And indeed the Number of Wills where the MO 


tion lay and never was taken, demonſtrated it. 


There ; is not a 60215 Deterininetion. which carries the Incapacity 
farther than the Rule I have laid down; viz. © That a Perſon. 


< ſhall not, in a Court of Juſtice, intitle himſelf to a Deviſe, by 
« Virtue of his own Subſcription, which at the Time of ſubſeri- 
* bing He could not have mo by his Examination.” 


That is the Caſe of Hilliard v. Jennings. That! 18 ae Reſolu- | 
tion and Judgment of the Court in the Caſe of Anffy v. Dovſing. 
There, the Defendant was Deviſee; ſubje& to an Annuity of 20 . 
a Year to Eliz. the Wife of John Hailes, for her Life, for her ſepa- 
rate Uſe: And there did not appear to be any perſonal Eſtate. © - 
Her Intereſt was a Charge, in the Nature of a Legacy, to be paid 
by the Defendant, out of the Eſtate deviſed to him: And being 
for her ſeparate Uſe, it was a Truſt; and the Deſendant was her 
Truſtee. Upon the Validity of the Deviſe to the Defendant, Her 
Annuity depended. If he ſucceeded, her Title followed of Courſe; 
for He muſt take the Land, as the Teſtator gave it, ſubject to the 8 
Charge and Truſt: And upon the Deviſe to the Defendant being 
found good at Law, a Court of Equity muſt, of Courſe, have de- 


creed the Truſt. S0 that She was the Coluy que Truſt of the Party 


10 the Cauſe; and either way, the Jae would immediately 
; af her Intereſt. 


In matter of Evidence, Huſband and Wie a are de as One ; 


and cannot be Witneſſes, the one for the other. The Huſband cannot 


be Witneſs for bis Wi ife, in a . Quothon aa her = | Rv. 
Eſtate. 

RP There was 3 hi could be 10 Payment, or Tender | 
without the Interpoſition of a Court of Juſtice ; becauſe the Value 


depended upon incertain Eſtimation : But no Attempt had been 


there made towards paying, or n the Value of the Annuity. 
This brought it preciſcly 1 to the Caſe of Hilliard v. . Jennings: 


The Witneſs, in a. Court of Juſtice, was to ſupport a Deviſe to 


Himſelf, by Virtue of his Wn Subſcription ; (for the Caſe is the 
my '3 | ame, 
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ame as if the Wife had "how the Witneſs, or ts Hushand the 
Deviſee of the Annuity.) 


It is true that Ld. Ch. J. Lee, in * delivering his Opinion, ar- That Opi- 
gued as if the Objection of Benefit from the Will to the Witneſs, at; nion was de- 


the Time of ſubſcribing, could not be anſwered or taken off by any Le 


ſubſequent Fact: Which He grounded upon the Authority of the Le, on Tur 
Roman Law from the Digeſt, and Code; where it is faid © Condi- TG 
c #0onem Teſtium tunc inſpicere debemus, cum ſignarent, non mor- C. 2 ? 
e tis Tempore.” But the Senſe of — Paſſage was not enough 
conſidered. 


= Conditio T, eſtium' here means the fuſttive Capacity of the Wit- 


neſſes; Weir Rank, or Quality, as Freemen, Citizens, Adult. 


There never was a Time, in the Hes Law, vikes Intereſ 


under the Will was any Objection to ſubſcribing Witnefles, 


To explain this a little farther— 


The Eſſence of the Roman Teſtament was the Appointment of 
an Heir, to repreſent the Teſtator. 


Before the 12 Tables, the Teſtamentary Heir might be buds * 


Two Ways; in Procinctũ, as Plutarch deſcribes at the Seige of 


Crioli; or in the Form of a Legiſlative Act, in | Comitits calatis. 5 


The 12 Tables gave an abſolute Power to every Man, to make 


the Law of his own Succeffion ; But rden no Form. 


As a Teſtament was an Alienation of the Teſtator's Property and 


Family after his Death, The Form of Mancipation per As et Li- 


bram, uſed in other Transfers of Property or Family, was followed 


in this : The Heir was ſuppoſed to buy, and the Teſtator to ſell his 


Succeſſion and Family, for and as repreſenting their Families. The 
Ceremony was tranſacted with all the Symbols of a Sale; in the 
Preſence of the Officer who held the Balance, and of Five Free- 


men, Citizens of Rome, 14 Years of Age at leaſt, folemnly required 
"0 bear Witneſs, 188 T 


Theſs Ceremonies ad symbols were invented before Inſtruments 
in Writing : And this imaginary Sale, per As et Libram, was uſed 
in Alienations, Adoptions, and almoſt every Species of Change of 
Dominion, or Property ſtrictly ſo called, (“ Proprium eft quod Quis 


© Libra mercatur et Ære, ) and in many other Contracts. 


Subſequent Laws and Ulages, eſpecially after Teſtaments came | 
to be in Writing, took away the Ceremony of the Symbolical Sale, 
added two Witnefles more, and preſeribed Forms of gan” 3 

. rc But 
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But left the Condition of the Witneſſes, the Games They muſt be 
Freemen, Roman Citizens, Adult, & Te/tabiles, Yet by an equita- 


ble Conſtruction, General Reputation was ſufficient : As where the 
Witneſs, whom Every Body conje dered as a F reeman, e was a 
Slave. 


This was the Conditio Teftium, and ok exif at the Time of 


Jubſeribing : As much as where there is a Cuſtom to ſurrender into 


the Hands of 2 Copyholders out of Court, they muſt be wy 


holders at the Time. 


Though in other Caſes, the Objection of Intereſt, to a Witneſs, 
was allowed; it did not incapacitate Witneſſes to a WILL. 


While the Teſtament per As et Libre continued, neither the 
Teſtator, or Heir, or any of the Families of either, could be Wit- 


neſſes; becauſe they were ſuppoſed the Parties to the Contract. 


When the Srmabolical Sale ceaſed, and Teftaments were in uri. 


ting and ſecret, The Heir himſelf was a ſufficient ſubſcribing Wit- 


neſs. Afterwards, though the Will was open, and He knew the 


Contents, He was a ſufficient ſubſcribing Witneſs : As appears from 
| Cicero for Milo, ſpeaking of Cyrus *—* Una fui ; Teftamentum ſimul 


te obſignavi cum Clodio; Te Ramentum autem palam Vecerat, & il- 
lum Hæredem & Me ſeripferat.” „ . 


Juſtinian Inft. Lib. 2. Tit. 10. 91 10. recites the Heir Ki been 


| allowed to be a Witneſs; but forbids it, (not upon the Foot of his 
being intereſted, but) d imitationem prifiim familie Emploris; 


« quia hoc totum Negotium, Teftamenti ordinandi gratia, creditur 
* hodie inter Teflatorem & Heredem agi.“ But in the next Section 
($ 11.) He expreſly allows the Coluy que Truſt, and Legatees, to be 


| ſubſcribing Witneſſes ; © Quia non Juris Succeſſores ſunt,” And 


yet the Heir might be A a Truſtee for the whole Inheritance to 
be delivered to the a que 7. ruſt ; and the Res. 2s nd exhauſt 


the whole Eſtate. 


This abundantly ſhews that the Paſlige foi the Code and Digeſt ; 


did not relate to Witneſſes being INTERESTED, | 


And the Code and Digeſt are conſiſtent with the Toftitute, on 
this Head. 5 


The Code, Digeſt, and 1 are all one connected Work. 


The Code was firſt publiſhed in the third Year of Julian: ; 
The Digeſt was compiled before the Inſtitutes ; but publiſhed a 
Month after, in 2 the ſeventh Year of Juſtinian. — 

— 


* 6 P ett. 


n —— Sn 
* 1 


NIichaelmas Term 317 Geo. 2. 


—ͤ — 


r "PT 


The Propoſition * that any kind of Intereſt at the Time of ſub- 
« ſeribing, could not Ar be taken off;” and the Application 


of this Paſſage in Support of it, was much agitated | in We/tmnſter- 
Hall and the whole Kingdom. 


| A Scadetan at the Bar, purſaing the Propoſition through all it's 
| Conſequences, hit upon this Point—* That a Charge upon Land for 
Payment of Debts, would defeat the Will, if a ſubſcribing Wit- 


« neſs,” was a Creditor at the Time of Subſcribing. Aſſoon as it 


occurred to him, He mentioned it to Me. There had been many 
ſuch Deviſes: But the Queſtion, © Whether the Witneſs was a Cre- 
editor, never had been aſted at Law; nor by Interrogatories in 
Chancery, framed to eſtabliſh or impeach a Will. 


ſible. 


If che General Rule was right, the Deduction ſeemed very plau- | 


He put this Point in Iflue, in Chancery; and mid to it, in 


Behalf of the Heir, in ſeveral Caſes. Lord Hereford's Will was 
one of the firſt : This was another, oe Torr 9 Do 


A Caſe foon happened which brought the General Propoſition 


flung out by Ld. Ch. J. Lee, under Judicial Examination. On the 
Toth of February 1746, The Earl of Aileſbury died; having made a 
Will, 15th May 1746, of his whole Eſtate real and perſonal, char- 


ged with Debts and Legacies : The three ſubſcribing Witneſſes, as 
being in his Service at his Death, had Legacies; One, 30 J. a Year 


for Life; the other two, pecuniary Legacies. 95 three e 
5 the 12th of February 1746. Wy end 


Ile had made a former will, on the 20th of B 1744, 


atteſted by 3 difintereſted Perſons ; under which, the 3 ſubſcribing. 


; Witneſſes to the laſt Will would have had the fame N 


A Bill was brought in Chancery, to have the latter Will eſta- 
bliſhed, notwithſtanding this Doubt; and ſtating the whole Matter. 
| Notwithſtanding the Will of 1744, which the Teſtator had re- 


voked, (as He thought, effectually,) and might probably have can- 


celled ; It. was a Benefit to the Witneſs, at the Time of Subſcribing, 
to o have a Legacy under the laſt Will. 


The Cauſe came on to be heard, the 5th of November 1748. 
And I was of Counſel, in it. 


I had taken the Liberty to aſk Mr. Juſtice Dualer, % Whether 
« the . of the Court, in the Caſe of Anuſiy v. Douuſing 
; = SO * went 
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*<< went upon the 8 Propoſition, 3 told me it aid not ; but 


CES 


upon the particular Circumſtances. As to himſelf, He was not of 
Opinion, © that an Objection of Benefit, at the Time of Subſcri- 


bing, might not be taken off, . being GHOTE, at, or after 
* the Death,” : 


1 mentioned this to the Lord Clnncoller, who had got from Ld. 


Ch. J. Lee, a Copy of the Opinion He delivered : And He was 
clear, © they were good Witneſſes.” At the Death of the Teſtator, 


it was indifferent to them, i, Will prevailed : Beſides, they had 


releaſed: He declared the laſt Will, of the 15th of May 174% to 


be well proved, eſtabliſhed it, and decreed the Truſts. 


"There is another Matter tonched in that Opinion delivered by Ld. 
Ch. Juſt. Lee, which interferes with the Rule I have laid down, in 


it's full Extent : viz. © That a ſubſcribing Witneſs who is a ſeveral 
Deviſee, which Deviſe as to bim muſt be void, ſhall not by his 


cc Subſcription authenticate the Reſt of the Will.“ . But, for fg 


no Authority is cited. In the Caſe of Hilliard v. Jennings, the 


whole Land was deviſed to Milliam Hilliard. And J am ſatisfied 


that Ld. Ch. J. Holt took the Diſtinction, “ That the Will might 


ce be only void, guad the DRvisk to the Witneſs : ” Becauſe Carthew, 


| [p4.'514.] who was Counſel in the Caſe, and has reported it the moſt 


correctly, hints an Expreſſion of that kind, viz. © That it was void 


e guoad the Deviſe of the Lands to the Plaintiff; And Ld. Ray- 


I Peere Im. 
357, 558. 


mond, in the Caſe of * Baugh v. Holloway, lays expreſh, © „That 
* Ld, Ch. J. Hal ſo determined. Cn. 


The validity of the Will, as to the Perſmal Eftate, was not 


before the Court, and never cools come before the Court, becauſe 


that Queſtion belonged to another Juriſdiction. The Caſe in Judg- 
ment was of a Deviſe to the Witneſs only. Ld. Ch. J. Holt might, 


very properly, throw out ſomething to guard againſt Inferences 


from their preſent Determination, to the Caſe of a Deviſe to a third 


Perſon. 


I have looked into the Regiſter-Book, for that Caſe of Baugh 


and Holloway ; and find the State of it to be this Richard Baugh 


died, leaving Eligabetb his Wife, and two Sons, named Jom and 
George; having firſt made his Will, dated 11th June 1707, where- 
by he deviſed certain Premiſſes to his youngeſt Son George his Heirs 
and Aſſigus, charged with the Payment of 200 /, which was due 


on Bond to Lancelot Baugh, the Teſtator's younger Brother. And 


the ſaid Teſtator alſo deviſed certain other Lands to the ſaid George, 
with a Proviſo, that on the ſaid George's attaining 21 and having 


1000 J. paid him, then all the ſaid Premiſſes ſhould return to his 


eldeſt Son John. And in Caſe both his ſaid Sons iheuld dic under 


* —_ 8 1 
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21 and 3 then the ſaid Teſtator deviſed the ſaid firſt x men- 
tioned Premiſſes to his Wife Elizabeth her Heirs and Aſſigns, char- 
ged with the Payment of the ſaid 200 /, to the ſaid Lancelot Baugh, 
and alſo with the Payment of 150% to the ſaid Lancelot Baugi's 

Children; and deviſed the ſaid laſt mentioned Premifles to his 
Brother Edward Baugh his Heirs and Aſſigns. Both the Teſtators 


ſaid Sons died without Iſſue, under Age: And Elizabeth Baugh 


poſſoſſed and enjoyed the faid Premiſſes under the aid Will, and 
afterwards died, 20th October 1714 ; having firſt made her will, 
and deviſed the faid firſt mentioned Premiſſes to Catharine Rawlins, 

charged with the Payment of her Debts, and alſo ſubje& to the 
{aid Charge made by her Huſband's Will. Catharine Rawlins en- 
tered, and enjoyed the faid Premiffes, and died; having made her 
Will dated 26th May 1716, and deviſed the flid Premiſfes to Anne 
Oenden and Elizabeth Holloway as Tenants in Common, charged 
with the Payment of the Debts and Legacies pointed to be paid 
thereont by the ſaid Richurd Baugh, and alfo of the Debts, Sc. of 


the faid Elizabeth unſatisfied 3 the wo Catbarine Ratolihs. The | 
olloway claimed the fait cethiilſes, 


faid Hun Oxenden and Els. 
as only Children of John Holloway by Anne his Wife, and as Co- 


heirs at Law of the ſaid E/1z. Baugh and Cath. Rawlins. Lancelot © 


Baugh filed his Bill, and claimed as Uncle and Heir at Law of 


John Baugh the ſurviving Son of his Brother Richard Baugh, there- 


* ee his faid Brother s Will. 


The Order is ſtated right i in 1 Peere Wins 5 583 And on ſearch- 


ing the Regiſter's Book, it could not be found to have come on 


again. Therefore it is reaſonable to think the Heir muſt have been 


adviſed to drop 1 


Doviſes of Lands differ extremely from Witt. They are no Ap- 
p'dintment of an Heir; They create no Repreſentation ; The De- 


viſce does not ſtand in the Place of the Devifor, as to fimple- ne 
tract Debts; and till the * Statute of King William, the Deviſee was * 3, 4. iy 
not liable to Specialty Debts, (becauſe he was corfidered as an I © 14. 


Alienee, and not as the Heir.) They are Conveyances or Diſpoſi- 
tions Mortis Cauſa : And that is the Reaſon why a Man cannot de- 
_ viſe Land which he ſhall afterwards acquire. 


One Deviſe may be void, (as i in the Caſe of this very Will; ;) and 
the Deviſe of another Eſtate, good. There is no Probate of the 
whole Inſtrument : Every ſeveral Deviſee muſt make out his Title, 
in a diſtin Cauſe, and de 2900, againſt every new Party. 


Upon legal Principles, there is great Weight i in the Diſtinction 


aid to have been made by Ld. Ch. J. Holt: And the Authors re- 


ferred to by Seuinburne are ang, upon the Reaſon and Fitneſs of 
the Thing. 
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The Danger of Fraud, from the Imagination“ that four Wit 
* By contri- ©* neſſes might * divide the Eſtate among them,“ ſeems very. chi- 
ving to prays merical. That very Contr:vance would overturn the Will. If it 
RE ber would not; they might as well execute their Scheme, by four De- 


as to the Lands viſes, in four Paragr aphs, ſeverally atteſted, 


_ deviſed to 


thoſe others; 


tough none Thirdly—In the third and laſt Place, I propoſed to conſider the 


of them could n Caſe under it's 9w7 Circumſtances. 


be a good 


Witnels as to 


the Deviſe to Theſe Witneſſes are in «te Nature of Legatees not ſeveral Deviſees 


Himſelf. 
The Preſumption of © Intereſt at the Time of Subſcription” i 


taken off, at the Death, by the principal Funds being more * 
ſufficient: It 18 taken off, before the T rial, by the Debts being g Paid. 


ut the Benefit at the Time of abicribiez Was ; Nothing, It does 
not appear the principal Funds hen were deficient. The Legacy 
is a bare Pofriey, upon a Contingency; which CORY never 
| happened. | 


But I will go farther, I think. 15 e 647 pay Debts” . 


not to incapacitate ſubſcribing Witneſſes; although they wanted and | 


claimed the Benefit of it. Every Honeſt Man ſhould make that 
Charge in his Will: He who omits it, is fad to ſin in his Grave. 


Fraud can not be preſumed, from inſerting a Clauſe which it 
would be e nct to put in. 


No Man would reſort to wicked and fraudulent Practices, to get 
his Debt charged upon Land by the Mill of his Debtor: H he 
ſuſpected the Debtor's Circumſtances, He would not ay till ** 
Death or Truſt to a revocable Security. 


The Prefumpticn of Fraud in this Caſe would be ogvind Ju- 


ſtice and Truth; and the public Inconvenience fo en chat * 
a Will could ſtand. 


This Charge ought to be in every Win. 


The Perſons attendant upon a dying Teſtator, and therefore 
moſt common Witneſſes, are generally in ſome Degree Creditors; 
ſuch as Servants, Parſon, Attorney, Apothecary, Cc: And the diſ- 


allowing ſuch Perſons to be Witneſſcs can not anſwer any Ends of 
public Urility, 


4 | 7 - Upon 


II 
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Upon the Whole We are all of Opinion that this Will ; is duly 
atteſted by three Witneſſes. | 


JuDGMENT for the PLainT1pe. 


Rex wver/. Strong. 


R. Clayton had moved (on the 19th Inſtant) That the Defen- 
dant might be at Liberty (without paying any Coſts) 7o pay 
into Court 40s. being the Penalty for his exerciſing the Trade of a 
Grocer, for the Space of one Month, contrary to 5 Elig. c. 4 
whereof he had been convicted upon an Indictment found at the laſt 
Cumberland Aſſizes; (which Proceedings the Defendant had remo- 
ved hither by Certiorari; ) And that "thereupon the Recognizance 
might be d:/charged: And He founded his Motion upon the Au- 
thority of Rex v. French, Paſch. 24 G. 2. B. R. Rex v. F. ter, Tr. 
24 G. 2. B. R. (Both, on the Motion of- Mr. Ford,) in which 
Caſes, this was done; becauſe by 5, 6 W. & M. c. 11. F. 3. No 
Coſts are payable, but upon Indictments brought by the Party grieved, 
or upon Proſecutions by Juſtices, &c, or other civil Officers proſe- 
cuting as ſuch. And fo it was alſo, in a former Caſe, of Rex v. 
Mary Incledon, M. 20 G. 2. B. R. A Rule was made to ſhew 


Cauſe. And now, Mr. Norton not objecting to this Motion, (08S 
ſatisfied with the Caſes cited) 


The Gid Rur E Was made ABSOLUTE, 


Jenkin ver/. Whitehouſe and Another. 


R. Madocks moved for a Prohibition to the Confiſtory Court 

of the Biſhop of Coventry and Litchfield, to ſtay Proceedings 

in a Cauſe there, relating to the WILL of a MARRIED WOMAN, 
who was a Midwife by Profeſſion, and had, by her Marriage-Set- 
tlement, a Power given Her 7 make a Will for the Diſpoſition of 
her perſonal Gains in that Profeſſion. He ſaid this was not a W1LL, 
properly ſpeaking: A Feme-Ccwert can not make a Will; And cited 
I Med. 211. Anonymous, as in Point. Alſo in a Caſe of Rex v. 
Dr. Bettefiworth, upon the Application of Miles Barnes Eſq; againſt 
Diana Robſon, Daughter of Diana Ekoick, formerly Diana "Reb 
ſon and late hes of Governor Ekeick, on 27th November 1751. 
M. 25 G. 2. B. R. this Court agreed “ that the Spiritual Court 
* could nt it 25 2 Will, by granting Probate of it;“ though it 
1s true, in that Ene che Court did not even make a Rule © to 
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= hew Cauſe why a Prohibition ſhould not go; Becauſe they 
thought the Spiritual Court had taken the right Method, viz. an- 
nexing the Paper or Inſtrument purporting to be Mrs. E/wick's Will, 
to an Adminiſtration granted to her ſaid Daughter Mrs. Diana 
Robſon, upon the Renunciation of the Executors. And ſo, 1 Sal. 
313. Shardelow v. Naylor; and Farreſley 147. S. C. ſhews “ chat 
this is not a Will, nor proveable by the Ordinary.“ 


And the Caſe of Burnet v. Holgrave in Equity Caſes Abr. fa. 296. 
ſhews chat this is not in it's own Nature teſtamentary. 


And He ſaid that the Admin fration granted to the Huſband, 


had been brought into the Spiritual Court, pendente lite there: 
Which He prayed might be xz-DELIveRED to him; and that this 


laſt Clauſe might be added to the Rule. 


Lonp Maxsr1etp—That| is going too far: We will not add thet 


In a Cauſe of Roſs v. Euer, in Chancery, * there was a Power to 
a Feme Covert; © to appoint by Will” Lord Chancellor held 
clearly, 8 though ſuch Will operates as an Appointment, it mu? be 

« proved in the Spiritual Court:”” And he would not proceed, 7% 
the Will was ſo proved, It was not material for bim to confider | 
of the preciſe Form in which it was to be proved; whether by a 
Aridi Probate, or by granting Adminiſtration with the Appointment 
in nature of a Will annexed: And therefore that Point was not en- 
tered into. But the Fact, © that the Paper was her Will, in Cafe 


| & ſhe had a Power to make one, muſt be eftabliſhed by the Recle- 


+ 26th Nov. 


| CN oa 


ſiaſtical Court: For ſuch an Appointment i is in the Nature of Will, 


and attended with all the Conſequences of a Will. 


As to the Determination in the Caſe of Burner v. de © that 


* Money appointed, under the Execution of a Power, by ſich a 


« Will, ſhould not lapſe;” It was very fully conſidered, and con- 


tradicted in the Cauſe of the Duke of Marlborough againſt the Earl | 


of Carliſie, Earl Godoiphin, and Others, in. + Chancery. 


The Caſes cited or mand to by Mr. Madecks, How that ” 
miniſtration may be granted, with the Appointment annexed: Which 


oves it to be feſlamentary. For nothing can be annexed to an Ad- 
manihation- but a. teſtamentary Diſpoſition : Which is proved and 
eſtabliſhed by the Eccleſiaſtical Court in that Form. 


But if the Queſtion de. " Whether the Wife had a Power to 
% make an Appointment in the Nature of a Will, and thereby to 
« deprive the Huſband of any Benefit which by Law would de- 


— Bus 80 upon him in Conſoquenca of her — & Tat is a * 
8 ion 


" Michaelmas 1 Term 31 1 0000.2 2. 433 


ſtion proper to be confiiered here: And if She had 10 ſuch N 
this Court will grant a Prohibition. And ſo far, the Caſe in 1 Med. 
211. cited by Mr. Madecks, goes expreſsly. 


It ſeems right, therefore, to grant a Rule to ſhew Cauſe why 
ce there ſhould not be a Prohibition: And then the Caſe will be 
better underſtood, under all it's Circumſtances, 


The CouRT granted a Rule to ſhew Cauſe: 
But It never came on again. 


Rex ver. Stephens. e Hg 
. 3 „ 1757. 
R. Coxe moved for an Information in Nature of a 20 ar- 
ranto againſt the Defendant John Stephens Eſq; to ſhew by 
what Authority He acted as one of the Aldermen of the Corporation 
of St. Ives in nn 


The Fact upon which the Information was prayed, Was the 
Defect of the Defendant! 8 Title: Which ſtood as follows— 


John Neal was elected Alderman in June 1786. WITHOUT being 
then a Burgeſs or Aſiſtant; (which was a neceſſary previous Quali- 
fication:) And the ſaid John Noall was, the next Year, elected 
Mayor. And all the ſucceeding Mayors and Aldermen were elec- 
ted UNDER Mall and his Succeſſors in the Mayoralty, (Each, under 

his reſpective Predeceſſor;) and likewiſe by Aldermen claiming un- 

der Noall's ſaid defective Election; till in September 1741. the DE- 
FEN DAN T was elected Alderman, BV ſuch DEFECTIVE Electors as 

_ aforeſaid; and in November 1742, He was, by the like and no 
better Authority, elected Mayor. And it was ſworn that by the 
Conſtitution of the ſaid Burrough, there can be no pug El. ion, 


of a Mayor or 2 without a _ Mayor Fray © at ſuch 
Election. 7 e 


Note Na! died, a a Year ago, in quiet Poſſe ſim of his Office 
of Alder man. 


The CouRT were char and unanimous in REFUSING 70 grant 

| this Information; by reaſon of the STALENEss of the Defect of 

Title, aſſigned as the Foundation for it; which was of no leſs than 
29 Years ſtanding. For they thought it would be of very ill Con- 
ſequence to Corporations, if the Ke ſhould, Ar TER ſo many 
Years Acquieſcence, QUIETA movere, and call Corporators to ac- 
count for acting under ſuch Elections, . upon the prior 
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Rights of Others, whoſe Rights had never been before objeRted to to: 
Which muſt occaſion infinite Confuſion in Corporations. a 


And They faid that though there was indeed no Statute nor even 
fixed Rule of Limitation, as to the Length of Time which ſhould 
ſuffice to quiet the Poſſeſſors of theſe Offices, yet the Court, in 
their Diſcretion, ought to refuſe — theſe” Motions, after a 
great Length of Time. 


And Lox b MaxsrIELp obſerved that there was no direct and 
expreſs Limitation of Time, when a Bond ſhould be ſuppoſed to 
have been ſatisfied : The General Time indeed was commonly taken 
to be about 20 Years; but He had known Lord Raymond leave it- 
1 a Jury upon. 18 Years, 


Mr. Juſt. FosTER nada a Caſe of Meineſoury, not fo frong : 


In a Caſeof as this Caſe: Where an Information was denied, * q 


Rex v. Mayor 


% Bridgewater, M. 6 G. 1. B. R. An Information was refuſed, after 3 5 Years Acquieſcence * the 
| New Charter. | | | 


1 De e And Mr. Juſt. Dznison mentioned a ike Caſe in + Leeninfer: : 


I Leominfſer In which He himſelf. was Counſel. * 
Caſe (which N 
was Rex v. Spencer, iſt June 1741.1 Tr. 14, 15 Gu: B R. was not ded upon. thi point; (far from | 
it, indeed :) but was refuſed for the Inlullciency of the I | and not Py oY the By. Law on 5 


which the Motion was grounded. 


Per Cur. unanimouſſy 
The MOTION \ was DENIED. 


Rex aeg Inhabitants of Lower Swell. 


N R. Alon ſhewed Cauſe againſt quaſhing an Order of Seſſions, ; 
which diſcharged an Order of two Juſtices made for remo- 
ving One Hannah Duns from Lower Swell to 7. urk-Dean. 


The Short of the Caſe was | That a Cuttage at 1 Swell had 5 
See gecgjon Li ſeveral Years ago, and before Il 0 G. 1. 6, 7 purchaſed for a 


_ 5th of that Term of 2000 Years, by one Ambroſe Duns for 151. 10s. Which 


88 Ainbroſe Duns after warde died inteſtate. John Duns, his Son, en- 
tered, and lived 17 Years in this Cottage; and then died znteflate 
alſo. Then, after his Death, his Widow, Hannah Duns, the pre- 
ſent Pauper, lived in it above 40 Days, WITHOUT taking out any 
Adminiſtration : After which, She was removed. And then Ar- 
TERWARDS, (after | ſuch Removal „ She took ont Aaminfiration. 
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Mr. ſion obſerved that the Order of Seſſions runs thus 
by Which Jobn Duns, before He came to live in this Cottage, Live 
« ot Turk-Dean.”) And this is only in a Parentheſis: So that it is 
not exprefly fiated © That He was SETTLED at Turk-Dean,” 
Whercas ia the Caſe of Widworthy v. Farringdon, Tr. 10, 11G. 2. 
B. R. It was expreſly ſtated © that the Man was sETTLED at Far- 
„ r14gdon.” And conſequently that Perſon's DERIVATIVE Settle- 
ment under his Father, was gone; And therefore Hz ought to 


| have taken out Adminiſtration. But the ſame Concluſion will not 


hold in the preſent Caſe : For here John Duns does not at all ap- 
| pear to have had any oTHER Settlement, than the derivative Settle- 
ment under his Father Ambroſe ; upon which, He Himſelf, the 
Son, had lived 17 Years, before his Death; And if he had lived 


there only 3 Years more, it had been a good Title even under an 5 


Ejeament. 


Mr. Vernon contra—He inſiſted on the Caſes of South Sidenham 


v. Lamerton, Tr. 3 G. 1. B. R. and Widworthy v. Farringdon, to 
pro That the taking out Adminiſtration was neceſſary.“ For the 


two Juſtices have adjudged the Settlement of John's Widow and 


Children to be in Turk-Dean : And Turk-Dean muſt be taken to 
be fo, upon the whole of this Caſe. The Seffions give a BAD 
| Reaſon for diſcharging this original Order. Therefore the Order of : 


Seſſions i is ill; And the Original Order muſt ſtand. 


13 „ They do not give it as a n 


but ate it as a Facr. And upon the Facts ſtated, it does not 


appear that John was ſettled at Tur Dean: On the contrary, it 


appears that Ambroſe's Son John Duns and all his Family, lived with | 


Ambroſe, at Lower Swell, and gained a DERIVATIVE Settlement 
* THERE under him. = 


The Three other Judges were : unanimouſly and clearly of the 
ſame Opinion. 


Per Cur. unanimouſly— 
| ORDER of SESSIONS (diſcharging the Order of. 
two Juſtices). AFFIRMED : And. the Original 
| Oxven, QUASHED. | 


7. Poſt. Rex v. 1 of Cold Aſhton, E. 31 1 G. 2 
8. P. as to taking out Adminiſtration | 


Cockerill, 


Monday 28th 


Nowember 
1757. 


k 
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Cockerill, Aſſignee, va]. Owſton. 


HE Queſtion was Whether a Bantrupt's deere, hing 

L after Judgment in an Action wpon 4 Bail. Bond, againſt the 
BANKRUPT HIMSELF, (For the Bail were not at all concerned in 
this Motion, ) ſhould 4 iſcharge the Bankrupt FROM Ty1s Judgment 
upon the Ba1r-BonD, as well as from the Original Debt: (Which 


the Plaintiff's Counſel agreed that it did charge Him from.) ; 


N ote—The Defendant had paid the Money into the Sheriff's 
Hands, upon being taken up by a Ca. Sa. in Order to procure 
his Liberty. So that the Motion was That the Money 
© might be reſtored to the Defendant, with Coſts.” And the 
Court had granted a Rule to ſhew Cauſe, upon Mr. Luke 
Robinſon's Motion : — which Rule, Mr. wad pow 
ſhewed Cauſe. 


The Cour held that the Certificate obtained 1 to "the F 


bringing of this Action upon the Bail-Bond, (though ſuch Certifi- 
_ cate was founded upon an Act of Bankruptcy prior to the bringing 
this Action upon the Bail-Bond,) did xo diſcharge the Bail-Bond ; 
although it diſcharged the Original Debt: Fe or that this was a new 
and a1 fins Cauſe o Action. wes 


Indeed ſuch Certificate ſhall dicharge NN . 


againſt Bail in an Action upon the old Debt, who are NoT already 


FIxXED: So it has been lately determined. V. ante, pa. 244. a 


Li v. Cobbe & al. en is the Caſe they hinted at.) 


Rorr DISCHARGED : And Ordered that the Sheriff 
pay the Money t to the aner 


The End of Malaenas len 1757. 31 d. 


_ Hilary Term 


31 Geo. 2. B. R. 1758. 


* 


Roſe verſ. Green. | Thurſday 26th 
„„ | ; | January 


7 HIS Caſe came before the Court upon a Reſervation by 
Lord Mansfield at Niſi prius at Guildhall, for the Opinion 


of the Court Whether the Defendant became a Bank- 
: rupt, on the 31ſt of March, or on the 6th of May: 
Which particular Day was to be indorſed upon the Poftea, agree- 
ably to ſuch Opinion. e e 


This Mr. Green having been arreſted for Debt in KenT, on the 
giſt of March, was afterwards, on the 6th of May following, 
brought up by an Habeas Corpus, in order to be turned over And, 
on the Road to the Judge's Chamber, was permitted (at the De- 


1758. 


fire of Himſelf and his Father, ) to call at his Attorney's Houſe 
(Mr. Penfold's) upon Garlick Hill in the City of London, which 


was OUT of the CounTY of Kent; and was carried thence, (by a 


Habeas Corpus,) directly to a Judge's Chamber, to be bailed ; and 


accordingly was bailed, but INSTANTLY there ſurrendered by his 
Bail, in diſcharge of themſelves, who had juſt before bailed Him; 
and thereupon committed, ko INSTANTE, to the King's Bench 


Priſon, where he lay above two Months, viz, from the ſaid 6th of 


: May till the I 5th of July next following. 1 


d Richard Lloyd, Mr. Caldecott, and Mr. Bainham argued that 


this was an Act of Bankruptcy from the Time of the firſt Arreſt, 
taking it either of theſe two Ways; viz. either 1ſt. As @ LYING 
IN PRISON f200 Months after having been arreſted for Debt; (un- 


der 21 J. 1. c. 19. $2.) Or 2dly. As an EscapE out of Priſon, 


(under the ſame Clauſe) this Arreſt being for above the Sum of 


9 


5 iſt, I 
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1ſt. If a Trader ſurrenders himſelf in diſcharge of his Bail, and 
then lies two Months, it is a Bankruptcy from the firſt Arreſt, 
Smith v. Stracy, 2 Ann. 1 Salk. 110, at Nifi prius at Guildball— 


Ld. Ch. J. Holt ſo inclined, and gave his Reaſon for it: Which 


Caſe was ſubſequent to the Caſe of Came v. Coleman in 1 Salk. 109, 
(where indeed the Court held otherwiſe.) Tribe v. Webber, P. 


17G. 2. C. B. was a Diſtance of more than Nine Months between 


the Putting in Bail, and the Surrender. 


2dly. His being 7 in London was an \ ESCAPE : "And het Debt "M0 


above 1001. this Efcape- is an Act of Bankruptcy b the 1 


Arreſt. 


Mr. Norton and Mr. Burrell, Hits, -—The Queſtion upon the : 


Caſe ſtated at the Trial, and reſerved for the Opinion of the Court, 
is, Whether He ſhall be a Bankrupt, from the 31/} of March, 
_ © when he was fir/t arreſted; or from the 6th of May, when he 


ce was ſurrendered and committed to the Marſhal ; (in whoſe Cuſto- 


- 5 he lay from the 6th of May till the 1 1999 of f Jah. ** 


As to the 2d Point— This was NOT a WILFUL Eee in the g 
Priſoner: But he was carried out of the County by the Sheriff. 
And ſurely this Act of a third Perſon ſhall not make a Man a Bank- 
rupt. Nor indeed can a permiſſive Eſcape ſuffered by the Sheriff, 
or any Act of the Sheriff, make a 11 a e who 1 is, in 


many reſpects, conſidered as a Criminal. 


As to the 1 Point Wpben a perſon i is once - admitted 70 Bail, bis 5 


Lying i in Priſon ſubſequent thereto, viz. the firſt Day of his DoING 


so after being Surrendered, ſhall be the Time to which his Bank- 
ruptcy ſhall relate: And not the Time of the firſt nul en ; 


which He put in Bail. 


The Caſe of Duncomb v. Walter | in 1 Ventr. 370. is in 3 5 
there. So, in 3 Lev. 57. it is ill reported. It is alſo reported in 
Sir Tho. Raymond 479. and in Skinner, twice; viz. fo. 22 & 87, 
88, In which laſt, it appears to be ſolemnly ſettled, © that the 
« Relation to make a Man a Bankrupt ought to be = ag an actual 


N. B. None © lying 1 in Priſon, and not upon Faun in Bail only. 


of theſe Re- 


ports of this 


| Cale are well Came v. Gn 1 Salk. 109. is 8. P. v. that the bn 5 
drawn up, ex- cc ſhall only be from the Time of Juch firſt Arreſt, upon which He 


cept Sir 7 ho. 


Raymond's: lies in Prifon : Net where he puts in ſufficient Bail.” And in 
And that is 17 G. 2. Tribe v. Webber, C. B. per tot. Cur. the ſame Point was 
only an Argu- reſolved unanimouſly, The Caſe of Smith v. Stracy in 1 Salk. 110, 


ment, with an 


Adjournatur, III. is only an . 8 of Ld. Ch. J. Hol at Ni f prius, 


3. 7 And 


| 242, 


* 
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And it is admitted that the preſent Defendant. was at large, at a 


Time intervening between the Arreſt and the Surrender. But even 
allowing him to have remained in Cuſtody of the Sheriff of Kent, 
Vet the two Months can only run from his firſt LVING in Priſon. 
There muſt be ſome Time (more or leſs) between his being bailed, 
and his being committed to the Marſhal. Therefore he was only 
a Bankrupt from the 6th of May. „„ x; 


Fir Richard Lloyd was beginning to Reply: But the Court thought 


it unneceſſary. ok 


| Lorp MANSFIELD obſerved, that where poſitive Laws fixed and 
| deſcribed what ſhould be looked upon as Acts of Bankruptcy, they 
- ought to be conſtrued according to their Intention, and fo as to an- 


fer the Ends of public Benefit, which the Legiſlature had in view. 


2d Point. 


In thus conſtruing this Act of Parliament, He held this Caſe not 


to be soch an Eſcape as that the Man ſhould be thereby rendered a 


Bankrupt and a Criminal. For the Act clearly intended such an 
Eſcape made by a Priſoner, as ſhews that he means to RUN AwAx, 


and thereby defeat his Creditors. But this is not such an Eſcape: 
And certainly, a Man ſhall not be made a Criminal, where he had 
not the leaſt Criminal Intention to diſobey any Law whatſoever, 
There is mo Eſcape at all, in the Senſe of this Act of Parliament: 


He remained SUBSTANTIALLY in Cuſtody, notwithſtanding his being 


| thus carried into another County. 


| iſt Point. 


Where Bail is really put in, the Bankruptcy only relates to the 


Time of the SURRENDER. The moſt ſubſtantial Trader is liable to 


be arreſted; And the MERE being ARRESTED, is 0 Preſumption of 
| Inſolvency: The Preſumption from his LYiNnG in Priſon two Months, 


WITHOUT being able to get Bail, is a very /irong One. But Tats 


Sort of Bailing is a mere ForM, to turn the Defendant over from 
One Cuſtody to another: The Bail never 7u/tify. : 


And upon Caſes of ſuperſeding Actions by reaſon of the Plaintiffs 
not proceeding upon them within two Terms, being merely turned 
over from one Cuſtody 0 another, is always conſidered as a Conti- 

nuance of the ſame Impriſonment. And fo I think it is, in the pre- 


ſent Caſe, upon the preſent Circumſtances ; Notwithſtanding what 


L have declared as my Opinion, upon the general Principle, and 


upon a fair and ſubſtantial Bailing. Therefore in the preſent Caſe, 


1 think, the Bankruptcy has a Relation to the fir/t Arreſt. 


| 24 Point, 


Mr. Juſt. DEx1soN concurred, clearly, in both Points. Can it 
ever be called an Eſcape within the Meaning of this Act; why Ho = 
5 | e Man 


440 5 Hilary Term 31 Geo 2. 


— 
ENEFCT ro Acc 
—— — = . —— 
rr... Ie, 
— 
0 pos = 


.. ————— rr: 


— 2 2 
— - = 

— pe r= 
— — 


a . —é— - 
— nets —— 
B - EW Ct” nos Oy 
— A ES 4c 2 
— — AI on 
Sr ———— 
— 


— 
— — 


- wv, _ 


* nn 


TL 
_ — rye or Ss 
EIS 


IRTP: 


* * 
* 


TIRES 


. 


a OI. 
- = — a. _— 
— IC ey n= __ 


* — 


—— ” N Croat. In * * 88 — . . — — . * 3 4 n — r _ — — * * * * - 88 — 
— — — * N — 8 50 * * a, 5 = 7 * „ — q ACE * * 3 . 1 — * 
— pt . ” -< — n * * ju 4 * * ”4 1 * — — E —— > * - — — pe _ 1 
a bo . IF OE Id by >= 1 r "or N 2 4 ” 3 5 a” — 8 — - Wo 8 * . SI SITS 
nog 9 r r ts. * : , k . BS fo I I 1 "4 FFF — SS es WON; — BIEN ob IEEE CIO: TH IAG 4 
2 N — wn —ů— 2. — — * r 2 _ 2 bees — — 2 — — — — — - - CER Wy 2259 by” Be 2 = . ' CT SIT os 
. — — — 2 bo nant — — 8 — = — Jo — 2 — — — pes — 2 — 4 r — * 5 — 
* * Im — — Ian I —— 2 . ̃—— nr rn 3 —— . — SI eee os p 
* . 4 2 . os 
— — — — — — - — e — w_— . 2 N 7 Sinn Ser ee Ee DS PE 1 ren. — 1 5 
1 * b ag W 8 2 2 — © r - 9 . * — 2 —_—_— X — — — — — 4 — 
: — — — — . — E — — — ODIN, En — ARIES —— eee —— 7 
- 7 
i 


Man by Permiſſion of the Sheriff paſſes through another Coanty, in 
being carried to a Judge or to the Court? Can this be eſteemed a 
criminal A of the Man himſelf? Moſt certainly not. 


_ oft Point. Nor can this formal Bail put in without Tuſtification, and ONLY in 


ORDER 70 be ſurrendered, (which is a mere Matter of Form,) be 
conſidered as being our of Cuftody, within the Intent and Meaning 

of this Act. No: It is a Continuation of the ſame Impriſonment; 
and has Relation to the t Arreſt and Imprifonment. 


Mr. Juſt. FosTER was clear on both Points; and expreſſed 
Himſelf to the fame Effect, as Lord MANSFIELD and Mr. Jars 
Dkxisox had done. 


Mr. Juſt. WIL MOr alſo moſt 4 concurred, And He laid 
it down, © That theſe Bankruptcy Alt were to be conſtrued ac- 
« cording to their real Intention.” 


1ſt Point. The general Principle K the Caſes che is right : 
But the Reaſon of them is ſtrongly againſt the preſent One, as it 
ſtands circumſtanced, Here is not a fingle Moment, in which the 
Man is out of Dune: It is a mere Form of changing bis Priſon. 5 


»The Words "And the very * AR itſelf F; ifinguiſhes Wie Carton Bail (or 


of it are, 
or procure 3 ; . 
his Enlarge- Caſe is, In Effect, NO Bail at all. 
ment by put⸗ | 5 _ 
ting in common 


no Bail at all,) and ſufficient Bail, Now 2b:s Bail, in the preſent 


or Zired Bail. 2d Point. The Acts which render a Bankrupt a Criminal, muſt 
J. 52. mean an Eſcape aGainsT the Conſent of the Sheriff; a running 
away, and breaking his Priſon : Certainly not ſuch as this was, 
UNDER The Confent of the Sheriff. : 


Cur. ORDERED the Poſtes to bs iodorſed cc „That Green 
became a Bankrupt on the 3 1ſt 4 March.” 25 3 


Fridey 27th | CE. Waring ver /. Griffiths, * 


January 
1758. 
= T HIS was a Caſe reſerved upon a Trial at Nij pr. 2 2 


The Plaintiffs AQion was founded upon a preſcriptive Right of 
Burial of any Perſon dying in his Houſe at Oſeſtree, in the 
Chancel of the Church of Ofweftree : In the Exerciſe of which, 
the Defendants had diſturbed him. And they themſelves acknow- 
ledged that they had diſturbed him 1 in it. 
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The Caſe ſtated was, in we, this : That the Plaintiff was ſeiſed 
of a Meſſuage &c. in Ofweſtree Sc. and had ſuch a preſcriptive 
Right of Burial belonging to it; And that the Defendants did drlurb 
him in burying &c, and were Wrong-Doers : But (it was alſo 
ſtated) that 2 5. WAS DUE 70 the Pariſh of Ofweſtree, for every Per- 
ſn buried in the _—_— of that Church. 


Mr. Afton, on Behalf of the Plaintiff, argued that here were 
two Croſs-Preſcriptions; and that the 7709 Preſcriptions were d:/linf 
and collateral ; One, for the Plaintiff to bury Gc. the other for the 
Pariſh to receive a Payment of 25. Sc. for it: And therefore it was 
vor neceſſary to alledge the latter, in the Declaration, it being only 

a collateral Recompence. And he cited Cro, Eliz. 546 & 563. 
Lovelace v. Reynolds, A Preſcription for Common; And found that 
he had Common, paying for it &c, So that that was part of the 
"Preſcription ; A Condition precedent : It was paying for it, every 
Tear, a Penny to the Plaintiff. But it was holden to be otherwiſe, 


where there are Two Preſcriptions ; One, for the Commoner; the 


bother, for the Lord: as in the Caſe in Cro. Elix. 405. Gray v. 

' Fletcher, Where the Preſcription was found; And © that he and 
c All thoſe &c. lad useD to pay for it, every Year a Hen and five 
Eggs. 5 Co. 78. S. C. Gray's Caſe— And there, the Terre- 
tenant was adjudged to have a Remedy for the Recompence. And 
therefore this was holden to be only Collateral, and as tao Preſerip- 
tions; and therefore need not be alledged, the Preſcription being 

85 perfect without it. So here, it need not be alledged: But they 
may have their Collateral Remedy ; ; as, in the Eccleſiaſtical Court, 

they may have. In proof whereof, he cited 1 Ventr. 274. Anony- 

_ mous, Where it is ſaid © That the Remedy for a Duty of this Kind 
is in the Ecclefiaſtical Court.” 


And this Fee is not to hs paid fall after the Burial: And cd 
the Non- -payment of it cannot defend the Wrong-Doer, who is a 


Stranger. So, in an Action againſt a Stranger, for diſturbing his 
Seat, or Sepulture i in a Church, it is not neceſſary to ſhew any T!le 


— in the Plaintiff. 3 Lev. 73. Aſhly v. Freckleton : Though, in ſuch 
an Action againſt the . himſelf, it 15 neceſſary to thew ſome 


Cauſe; as n repair ings Sc. 


Kenrith v. Taylor, Paſcb. 2 5 G. 2. B. R. It was ſolemnly 1 
mined © That in the Caſe of a Stranger and Wrong-Doer, it was 
Wk neceſſary to —— more than his own Right and a Diſtur- 

* bance.” 


| He mentioned the two following Caſes, wiz. 2 Lutw. 1517. 
Beuniugton v. Taylor; and 3 Lev. go. Chafin v. Betfworth, Which, 


5 U wm 
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(as he faid) are like this Caſe. They were Dillirbucces by 


Strangers, in ereCting Stalls in a Market-Place: And no Title is 
ſhewn. So, in Caſe of a free Fiſhery. 


And the Finding 1s quite immaterial. For this collateral Claim 
* 4th Point. is no Part of the Plaintiff's preſcriptive Right. Palmer 82. * the 
Cafe of the Corporation of Maidenhead, in a Clai LEE of a 225 

Ge. Mayor of Northampton v. Ward. Mich. 19 G. e 


Mr. Hall contra for the Defendant aged that it was Par: 5 
the Preſcription; and that it ought to have been alledged, even againſt 
a WRoNG-Doer, „that this 25. was payable to the Pariſh, for 
« every Perſon lo buried.” This is a Preſcription upon a condition 
precedent. It is an entire Preſcription: The Payment of the 25. is 
Parcel of the Preſcription; and it ought to have been fo laid and al- 

ledged. Preſcriptions are againſt Common Right; and ought to 
be proved, as laid: And the Plaintiff muſt prove it as laid; even 
againſt a Wrong-Doer. And if the Evidence fall ſhort of the 8 
ſcription pleaded; it will be againſt the Perſon who pleaded it. In 
proof of which Poſition, He cited theſe Caſes—Carthew 241. Rex 
v. the Inhabitants of Hermitage et al. The Preſcription was not 
proved as laid, becauſe there was an Exception. alm. 362. Countee 
de Devon v. Eyre. Which was a Preſciption pro Ovibus generally; 
(inſtead of Ovibus ſuis:) The Proof failed. Hobart 209. Michell 
v. Mortimer. The Preſcription failed; becauſe it was laid too large. 
Co. Elis. 415. Boraſton v. Hay; A Cuſtom pleaded generally; but 
found with an Exception: It is againſt the Pleader. Cartheaw, 117. 
Murgatroid v. Law. The Caſe of Potwater mentioned by Popham 
In Gray's Caſe 5 Co. 78. b. and Cro. Eliz. 405. laid generally; found 
e paying 6d. by the Year” was ill laid. Lovelace v. Reynolds Cro. 
Eliz. 546, 553. allows Gray's Caſe, and the Caſe of Potwater. 


2 Ro. Abr. 720. Title Trial, pl. 30. in Prohibition—The Plaintiff 


declared upon a Preſcription about Lambs; And the Jury. found 
farther, Sc: It was holden that the Plaintiff ought to have rebeir ſd ” 
the wuolx of it; and that for not doing ſo, he had failed in his 
Preſcription. | 


Now here, the Payment of 25. is „ Panr of the Preſcription nd : 


muſt be as ancient as the Right; which is “ to bury in the Chan- 


Note. He © cel, any Perſon dying in his Houſe; * paying 25. for each Per- 


= rin 6 8. Which is a Condition PRECEDENT, and therefore ought 


ſent Preſcrip- to have been alledged. Forreſter, 166. Sir John Robinſon v. Co- 
tion truly, 5 myns, There are no technical Words to diftingiſh Conditions pre- 
8 *< cedent, and Conditions ſubſequent.” Acherley v. Vernon. per Ld. 


F. ante 441, Ch. J. Mills. 8 this Caſe in Lucas po . . 
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"The Church- Wardens had no Remedy, but by 100 


And being ſtated as 4 Fee FI Burial, it On to be paid before 


; Burial. 


The Court will not direct a Perſon to be turned over on Ha. Cor, 


till the Gaoler's Fees be paid. 2 Hawk. P. C. 151. F. 31. is ſo. 
| So, in Caſes of the Fee of Gloves, on pleading Pardons. 1 Sider fin 
452. Rex v. Mebſter, «© 'T he Pardon is not to be allowed, till the 


Fees be paid, vis. the Gloves to the Court and Officers.” Sir T. 
Jones, 56. B. G. preſented Gloves to all the Judges, according to 


; Colon, Kely 25. Gloves are a Fee due, on pleading a Pardon, 


— are not the Church-Wardens, I agree; but IVrong-Doers. 


(And then he diſcloſed their Provocation: Which He faid was 


in Defence of the Bones of one Mr. Griffiths, a former Poſſeſ- 
ſor of this Meſſuage; which Mr. Waring was turning out, in 
Order to make room for a Servant of his own.) But the Plain- 


tiff had mo Right to the Soil: And therefore he ought to have 
ſet cut his Title. And here, he ought to have proved his Caſe, as 
be has laid it. 3 Mod. 48. 52. Hebblethwaite v. Palmes; per Ch. 


5 Juſtice, (at the End of the Caſe,) The Plaintiff ought to prove 


his Preſcription: Or elſe, he muſt be Nonſuit.“ And the 2 
| Preſcription * to be 2 805 in Evidence, as IS band. 


Gray' s Caſe is beſt re eported 55 Lord Cote, in 5 Co, 78, b. 79. 4. 


: And that Caſe turns upon ks Remedy, which the Terre-tenant has 
for the Recompence. And according to the Caſe of Potwater there 
mentioned, (paying 64. yearly,) here could have been No Re- 


medy for the 25. F ce, oe bya gn Diſturbance 5 a 10 


. ture Burial. 


Mr. Iten s Caſes are not ; applicable to the preſent Caſe; becauſe 


in them there was a collateral Remedy: But here We e none. 


Therefore the Plaintiff ought to be in the preſent Caſe nonſuited; 
and We are intitled to the Poſtea. 


Mr. Aion was going to reply: But 


The Cover prevented him; being extremely clear for the Plain 
tiff: And Logp ManspiEL p faid-—that the DisTINCT10N is 
between the Caſe of the Owne « of tbe Soil, and the Caſe of a 
STRANGER, A the Per ſon who has a Right of this Sort. 


Where a Perſon claims a Servitude upon another's Property, he 


muſt lay and prove the wHoLE, againſt the OwNER of ſuch Pro- 
perty. There is a great Difference too between granting a Servi- 


tude, | 
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4 ade abſolutely; and granting it, ſub modo: The latter! is a Condi- 


tion precedent. And there are many Reaſons why in Caſe of a 
Condition precedent, where the Grantee brings his Action againſt 
the Owner, the whole ought to be ſer out ; ON Reaſons He 
1 oh | 


But in an Action againſt a Stranger and Wrong-Dver, it is net 


| neceſſiry to ſet out the whole. Here, (which is agreed to be in the 
Caſe ofa Wroxne-Does,) the Flaintiff has Rated encugh, and has 
proved it. He claims a Right to bury in the Chancel; and is di- 
ſturbed by a Stranger and a Wrong-doer. What is the Defence ? 


« That 1F he had buried the Corpſe in the Chancel, (which the 


' «. Defendants hindered him from doing,) the Church-Wardens 
« WOULD HAVE Had a Right to 25. for a Burial-Fee.“ But he 
was diſturbed, by the Defendants, FROM burying the Corpſe there: 


And then the er een had no Right to the 25, For their 


Right aroſe upon the Corpſe being buried there. 


For this Purpoſe, the Payment of the 25. is 10 material and en- 
rial Part of the Preſcription; but collateral to it. It is not an en- 


tire Preſcription, as in the Caſe of Lovelace v. kool, whereof wn, 
the . of the Penny was Parcel. 955 


Mr. juſt. Dauison 3 Fabel And Ile didinguiſbedd 


this Caſe (as Ld. Mansfield had alſo done) from that of Lovelace 


and Reynolds: which was * paying FOR it, every Year a Penny.“ 


But whatever may be the Right that the Church-IVardens might 


in the preſent Caſe have, the Plaintiff had zo Need to ſee out this 


Right, in an Action againſt a Wrong-Doer, a Stranger. l do not 


know that in this Caſe, he needed even to have ſet out any Pre- 
ſcription, in this Action againſt a Stranger and Wrong-Doer. And 
90 this Matter ſeems ſettled in the Caſe of Kenarick v. Taylor. Es 


Mr. Juſt. Fosr ER concurred is the ſame general Reaſons. And 


He thought the Payment of the 25. to be rather a Cuffomary Pay- 
ment, than a Preſcription: being « for EVERY Perſon buried in 
the lle, or Chancel. ” To which Ld. Manzield agreed. 


Mr. Joſt. W1LMOT Was alſo clear in the general Pofition laid 
down by the reſt, as before. And he obſerved alſo, „ that the 


Duty could never ariſe till AFTER the Sepulture.” And there- 


fore He thought that if the Action had even been brought againſt 
the Church-Wardens, it had yet been within the Diſtinction of 


Gray's Cafe, and to be come at by a collateral Remedy; and not 
Parcel of the en, or a 6 ee of it. But againſta 
| | ALL on TY 
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WWrong-Doer, Pos$ESSION W is 2 fufkicient, | Therefore 
Tie was Clear, upon both Points, 


ELIT Per Cur. unanimouſly 
Let the PosTEA be delivered to the PL AINT IFP. 


Rex ver/. Loxdale and Four Others, 


AR. Morton had ſometime ago, (vis. on Monday 17th No- 
vember 1755.) moved to quaſh an Order of two Juſtices ap- 
fs pinning Five Overſeers for the Pariſh of St. Chad in Shrewſbury. 


His Objection was that the June have no Power to exceed the 
Number of Four. Which Objection was founded upon the Words 
555 of 43 Eliz, c. 2. F. 1. That the Church-Wardens of every Pariſh; 
and Fouk, three, or tab ſubſtantial Houſeholders there, as (hall 
« be thought meet, having reſpe& to the Proportion and Great- 
* neſs of the ſame Pariſh and Pariſhes, to be nominated yearly in 


Eaſter Week or within one Month after Eafter, under the Hand 


and Seal of two or more Juſtices of the Peace in the ſame Coun- 


„ ty, (whereof one to be of the Quorum) dwelling in or near the 


fame Pariſh or Diviſion where the ſame Pariſh doth lie, ſhall be 


called Overſeers of the Poor of the ſame Pariſh: And they, or 


the greater Part of them, &c.” And He mentioned a former 
| Caſe of Rex v. Harman, upon the very (ame Point, which depended 


in this Court from P. 12 G. 2. to M. 15 G. 2. and at laſt was never 


determined; and alſo Rex v. Beſſand, Hil. 19 G. 2. B. R. which 


woas the Reverſe of an ExCEss of their Juriſdiction, where the Or- 
5 der, ein to appoint ONE Overſcer ,) was confirmed. 


A Rule was thereupon made, * to ow Cauſe.” And after the 


Point had been ſeveral Times argued in Ld. Ch. J. Ryder's Time, 
it came on to be argued once more, on the 27th of nary 1757. 


before Lord Mansfield, He having never heard the former Argu- 


ments. When the ſame Things which had. been ſo often faid, were 
again repeated. 


8 the Side of the Buren of the Number of Overſeers, Uſage 


Was alledged, and greatly relied upon. 


Note The Court, miſled by Affertions: « that there had been 
« a Uſage to appoint more Overſeers than four;” for fear of 
Inconvenience, had avoided determining the Queſtion in the 
Caſe of the King v. Harman, aſter it had depended ix Years,: 
in hopes that the Legiſlature would make ſome Proviſion 705 


What was paſt, as well as for the Future. And upon the 


5X 8 ſams 
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Gave Aporchenfion, the Court had hitherto poſtponed the 


Determination of this. 


Loxp MaxsritLD ſaid He had ſeen full Notes of the former 
Arguments of the preſent Caſe; and alſo of the Caſe of Rex v. Har- 
man,. He obſerved particularly what was ſaid as to the Uſage in 
large Pariſhes. And He therefore had directed Inquiry to be made 
in many large Pariſhes, as to the Fact“ Whether there had been 
* ſuch Uſage, or not.” And he ordered the Return which had 
been made to Him upon ſuch Inquiry, by the Agents on both Sides, 
to be read. From which, it appeared that in dt. James's Clerken- 
well, 4. In St. Bridgett's, 3. In St. Dunſtan's, 2. In St. Clement's 
Danes, 4. In St. Paul's Covent-Garden, 2. In St. George's Hanover 
Square, 4. In St. James's Weſtminſter, 4. In St. Margaret's Vi- 
minſter, 2. In St. Andrew's Holbourn, $f (but that Pariſh contains 

3 ſeparate Diviſions.) In St. Gzles's in the Field, 8; (though now 
only 4 are appointed by the Juſtices, and act as Afliſtants, unleſs 8 
voluntarily ſerve: but there were never leſs than 8 before the Caſe 
of Rex v. Harman.) In St. Martin's in the Fields, 5. (fince the Act 
of Parliament lately made, which impowers them to appoint , 
if in the Diſcretion of the Juſtices i it ſhould be thought proper.) In 
Shrewſbury, (which contains 5 Pariſhes;) In St. Alſemonds, 3. In 
Holy-Crofs and St. Giles's, 4. In St. Mary's, 4. St. Julians, 4. St. 


| Chad's, 5, for one Year only; And never excceding + but once, Viz. 
this preſent Year, 


After reading the Report, Lord Mangfeld proceeded, The Usacn 


is, as it were, out of the Cale; or rather, it Arne _ chat they can Ss 
« not legally exceed 4. 


Therefore, conſequently, but little InconveniencCt can ariſe 


from determining the Conſtruction of the Statute, een to it's 
natural Import. 


As to legal Conſtructions— The Caſe of Row v. nn was 


There was never determined, * as to the * Order for. the APPOINTMENT! 7 py 


another Order, Overſe ers, 
_ adjudging | 
Harman to 


6-hark ned; In the Caſe of Rex v. Beſland, flies only 63 ins was ap- 


*lefed the pointed, ub Opinion was given 7udicrally, upon the Point of Law; 


« Execution 


4 of kis Of. nor was the Appointment ꝶ quaſhed. So that the preſent Caſe is 


« fice;” which a NEW ORIGINAL Caſe: And it muſt be determined upon the 
WAS quaſhed 4 


_ 41 Eliz. c. 2; which is the F oundation of the Syſtem of Law con- 
5 55 53 cerning the Poor. 


+ It was con- 


firmed, as not neceſſarily appering to be 2 bad Order: For it ni. ht be « that others were appointed by 
| other Orders.“ | 


| There ; 


——— —— .. — - 
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There is a known Diſtinction between Circumſtances which 
are of the Eſſence of a Thing required to be done by an Act of 
Parliament, and Clauſes merely directory. The preciſe Time, in 
many Caſes, is NOT of the Eſſence. 


In the Caſe of Rex v. OPArrOW, 2 Strange 1123. the Juſtices had 
been guilty of a Neglect, in not appointing Overſeers within due 
Time: And this Court iſſued a Mandamus to compel them to do it 
afterwards, for the Sake of the Poor. The Poor could not have had 


4 SPECIFIC Remedy, in that Caſe; unliſ the Juſtices might do it 


wank the preciſe Time, in Obedience to the Mandamus. 


so, as to the juſtices * 272 or near the Pariſh or Diviß on” It i is 
hp Diretlory. 


Juſtices of Peace have no other Power to appoint Overſeers but 


under the Special Authority given them by Act of Parliament. 
Therefore this Special Authority muſt be ſtrictly purſued, and can 
not be exceeded by them. The Queſtion here is upon the Meani 


and Intention of the Legiſlature, in this Power e the Juſtices 


to ä Overſeers. 


Ww here there. are different Statutes in part materia, though 88 5 
at different Times, or even expired, and not referring to each other, 


they ſhall be taken and conſtrued together, as one Syſtem, and as ex- 


5 planatory of each other. So, in the Laws concerning Church Leaſes; 


and thoſe concerning Ban krupts. And ſo alſo I conſider All the 
Statutes providing for the Poor, as one Syſtem relative to that Subject. 


Now 39 Eliz. c. 3. is the firſt of theſe, and when firſt mentioned 
by my Brother Foſter, ſtruck Me ſtrongly, with regard to the De- 
termination of the preſent Queſtion, That Act ſays, That the 


© Church-Wardens and Four ſubſtantial Houſeholders, Cc.“ 


| (without any Latitude whatſoever, for a greater Number.) And 
' more than four could not have been appointed under it: For the 
Number the e had named, could not be altered. 


L hat AR of Parliament of the 39 Eliz, was continued by the 


very Act of 43 Eliz. c. 2.4. 18. till the following Eaſter, when 
that of 43 Eliz. c. 2, was to take Place: So that the Legiſlature 


| had it before them, and even under particular Conſideration. And 


that Act of 39 Eliz. is expreſsly fixed to four, Pariſhes were not 
then, ſo populous as they are now. And this Act of 43 Elig. c. 2. 
gives Power to leſſen the Number to Three or Two according to the 
Size of the Pariſh: But they had no Notion of extending it to a 
greater Number. And there is ſome Weight in the Circumſtance 


of the Numbers deſcending from 4 downwards, and not e 
upwards. 
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ſame Apprehenſion, the Court had hitherto poſtponed the 


Determination of this. 


Lox D MansF1tLD ſaid He had ſeen fall Notes of the former 
Arguments of the preſent Caſe; and alſo of the Cafe of Rex v. Har- 
man, He obſerved particularly what was faid as to the Uſage in 

large Pariſhes, And He therefore had directed Inquiry to be made 
in many large Pariſhes, as to the Fact“ Whether there had been 
* ſuch Uſage, or not.” And he ordered the Return which had 
been made to Him upon ſuch Inquiry, by the Agents on both Sides, 
to be read. From which, it appeared that in dt. James's Suren 
well, 4. In St. Bridgett's, 3. In St. Dunſtan's, 2. In St. Ciement's 
Danes, 4. In St. Paul's Covent-Garden, 2. In St. George's Hanover 
Square, 4. In St. James's Weſtminſter, 4. In St. Margaret's Vet- 
munſter, 2. In St. Andrew's Holbourn, 8: (but that Pariſh contains 
3 ſeparate Diviſions.) In St. Gvies's in the Fields, 8; (though now 
only 4 are appointed by the Juſtices, and act as Aſſiſtants, unleſs 8 
voluntarily ſerve: but there were never leſs than 8 before the Caſe 
of Rex v. Harman.) In St. Martin's in the Fields, 5. (fince the Act 
of Parliament lately made, which impowers wn to appoint 9, 
if in the Diſcretion of the Juſtices it ſhould be thought proper.) In 
| Shrewſbury, (which contains 5 Pariſhes;) In St. Alſemonds, 3. In 
Holy-Croſs and St. Giles's, 4. In St. Mary's, 4. St. Jultan's, 4. St. 


| Chad's, 5, for one Year only; And never excceding 4. but once, VIS. 1 


this preſent Year, 


After reading the 1 Lord Mansfield can The 3 


is, as it were, out of the Caſe; or rather, Ut Om * that they can 


<< not legally exceed 4. 


© conſequently, but little INCONVENIENCE. can ariſe 


from determining the Conſtruction of the Statute, according to o It's. 
natural Import. 


As to legal Conſtructions—The Ein of N v. Harms: was 


© There was never determined, * as to the * Order for. the APPOINTMBNT' of - 


another Order, Overſeer 5. 
acdjudging 
Harman to 


« have neg- | In the Caſe of Rex v. 22 where only One Overſeer was ap- 


2 onde the pointed, 0 Opinion was given judicially, upon the Point of Law; 
Execution 


« of kis Of. nor was the Appointment + quaſhed. So that the preſent Caſe is 


« fice;” which a NEW ORIGINAL Caſe: And it muſt be determined upon the 
was quaſhed 43 Eliz. c. 2; which is the Foundation of the Syſem of Law con- 
in Mich. 13 


ere cerning the Poor. 
+ It was con- 


firmed, as not neceſſarily appearing to be a bad Order: For it ni ht be « that others were appointed by | 
< other Ordeis.“ . . 


There 
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There is a known Diſtinction between Circumſtances which 

are of the Eſſence of a Thing required to be done by an Act of 

Parliament, and Clauſes merely directory. The preciſe Ti zme, in 
many Caſes, is NOT of the Eſſence. 


In the Caſe of Rex v. Sparroto, 2 Strange 1123. the Juſtices had 
been guilty of a Neglect, in not appointing Overſeers within due 
Time: And this Court iſſued a Mandamus to compel them to do it 
afterwards, for the Sake of the Poor. The Poor could not have had 
a SPECIFIC Remedy, in that Caſe; unliſß the Juſtices might do it 
after the ou Time, in Obedience to the Mandamus, 


So, as to the Juſtices © in or near the Pariſh or Diviſion” It i =: : 
| ony Diref ory. 


| Juſtices of Peace have no other Power to appoint Overſeers but 
under the Special Authority given them by Act of Parliament. 
Therefore this Special Authority muſt be ſtrictly purſued, and can 

not be exceeded by them. The Queſtion here is upon the Meani 


and Intention of the Legiſlature, in this Power given the Juſtices 
to 8 Overſeers. ; 


Where there are different Statutes in pari materia, though made 
at different Times, or even expired, and not referring to each other, 
they ſhall be taken and conflrued together, as one Syſtem, and as ex- 
planatory of each other. So, in the Laws concerning Church Leaſes; 
and thoſe concerning Bapkrupts. And fo alſo I conſider All the 
Statutes providing for the Poor, as one Syſtem relative to that Subject. 
Now 39 Eliz. c. 3. is the firſt of theſe, and when firſt mentioned 
by my Brother Foter, ſtruck Me ſtrongly, with regard to the De- 
termination of the preſent Queſtion. That Act ſays, That the 
„ Church-Wardens and Four ſubſtantial Houſeholders, Cc.“ 

(without any Latitude whatſoever, for a greater Number.) And 
more than four could not have been appointed under it: For the 
Number the Legiſlature had named, could not be altered. 
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That AQ of Parliament of the 39 Eliz, was continued by the 
very Act of 43 Eliz. c. 2. F. 18. till the following Eafter, when 
that of 43 Elix. c. 2, was to take Place: So that the Legiſlature 
had it before them, and even under particular Conſideration. And 
that Act of 39 E/iz. is expreſsly fixed to four, Pariſhes were not 

| then, ſo populous as they are now. And this Act of 43 Elis. c. 2. 

gives Power to Jen the Number to Three or Two according to the 

Size of the Pariſh: But they had no Notion of extending it to a 
greater Number. And there is fome Weight in the Circumſtance ' 


of the Numbers 45 . from 4 downwards, aid not L afcrnuing 
upwards, 
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As to the Argument which was drawn from 13, 14:6: 25 6412; 
$. 21, J think that Statute ought to be taken into the Conſideration, 
in conſtruing this of 43 Elig. c. 2: But I do not ſee that this will 
help the Caſe. For it is begging the Queſtion, to ſuppoſe © that 
* the Juſtices May appoint more than 4 Overſeers of the Poor, in 
* Townſhips and Villages in thoſe large Pariſhes.” It is expreſsly 
directed by that Statute of 13, 14 C. 2. C. 12. f. 21. that ſuch Choice 
and Appointment ſhall be, (And the Conſtruction of it muſt be 
guided according to it's own Reference,) * ACCORDING. to the 


Rules and Directions mentioned in the Statute of 43 Eliz.” And 
neither any judicial Determination, nor Uſage, ſupport this Conceit 


< that they can appoint more than 4 in theſe Townſhips and To: 
* lages in the large Pariſhes.” 


That Act of 13, 14 C. 2, was indeed rightly 24 reaſonably ex- 


tended to Wales. But no Argument can be drawn from hat Lati- 


tude of Conſtruction: As both the Words of it, (which name Wales,) 
and alſo the general Intention ot it, (vis. the Care of the Poor, ) well 


juſtified ſach an Extenfion. 


Then the Act of Partiameny: in 1740. relating to st. Martin "mp 
and the Overſeers of that Pariſh, and which extends their Number, 


| ſhews the Conſtruction put by the Legiſlature themſelves upon the 
43 Eliz. on this Head; and excepts this very large Pariſh of St. 


Martin out of it. And yet even this very Act reftrains the Num- 


ber to Nine: Which ſhews that the Juſtices had no Power under 
the 43 Eliz. to appoint what Number THEY PLEASED. For it 


would be a ſtrange Thing, to limit the Number, in a very large 


Pariſh; and leave it at large, in ſmaller Ones. 


There are two other . Parliament, Mk have not FTE g 


: mentioned; and both of them paſſed after the Caſe of Rex v. Har- 


man, and after the Caſe of St. Clement's Danes; viz. 17 G. 2. c. 3. 


and 17 G. 2. c. 38. both relating to Overſeers: And yet. no o Exten- 


ſion of Number, nor any Variation therein. 


The PRECISE Mabe. is not an F Thing; . to 


the Officers of the Pariſh, or to the Perſons for whom they are 
Truſtees. Upon themſelves, 'tis a Burden: Which, by this Prac- 
tice, would come round the ſooner. And in relpect to the Parith 
for whom they are Truſtees, a great Number may not do Buſineſs 
better than a ſmaller; and it would be attended with more Expence. 


Alſo with regard to the Cho dard who are joined i in 5 


thority with them Tu x are only 2. or (by Cuſtom) 4. Church- 
Wardens 1 in cach Pariſh, T herefore a greater Numb of — | 
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being appointed, neceſſarily alters the Balance of the Majority 
amongſt them, and makes an eſſential Difference in the Porportion 
between one and the other. And there is no Number to ſtop at, 
if the Juſtices exceed four: They may go on, without any Boun- 
dary, unleſs the ſpecified Number of Four be the Limit. 5 


Therefore I think this Appointment of more than 4. is xo war- 
ranted by the 43 Eliz. upon the true Conſtruction of that Statute. 


Mr. Juſt. DE NIS ON concurred in Opinion, © that this Appoint- 
e ment ought to be quaſhed:“ And He did not think that this 
Court ever had had any Doubt about the egal Determination of this 
Queſtion. | 


He then ſtated and expatiated upon the Caſe of Rex v. Harman; 
and ſaid the Reaſon why the Court did not quaſh that Appoint- 


ment was merely for the Sake of the Poor; and not from any , 
of the La, | „ | Doub 


Beſland's Caſe was quite a different Caſe from that of appointing 


a greater Number than four. The Point of the Validity of an 


Older appointing more than Four, is a new Caſe; but not a difficult 
N 7 


This Act of 43 Elia. is, 8s one may call it, the Magna Charta 


of the Poor. And it can never be called directory as to the Num- 
ber of the Overſeers appointed by it. = SEL 1 


By 1 Ist. 13. 6. it appears that there was only two Eſcbeators, in 
England, in ancient Time: Though more were made indeed by Act 
of Parliament, [14 E. 3. c. 8.] So there can be but One Chief Ju- 


ice, or Chief Protonotary. Jenkins, 142. Caſe 93. So, in the Con- 


ſtitution of the Court of Wards; where 32 H. 8. c. 46. enacts © that 


there ſhall be 2 Auditors of the Court of Wards,” the King 
can not make Four, So is 11 Co. 4. 4. Auditor Curle's Calc. 


Ceertainly, the Legiſlature had the Number which ſtood fixed by 


39 Eliz. in their View and under their Con/id!ration, when they 
made the 4.3 Eliz. And Can it be imagined that the Juſtices have a 


Juriſdiction to appoint ore? Clearly, they have not. 


In the Caſe of Rex v. Sparrow, (mentioned in 2 Strange 1123.) 


The Court took great Care in their Determination. And 13, 


14 C. 2. was there conſidered by Ld. Ch. Juſt. Lee, as tied up to 
the Rules and Directions of 43 Elig. And that Mandamus was iflued 


for the Sake of the Poor : And the Court equitably and rightly held 
That when the Juſtices had elapſed the Time for appointing 
8 | — 2 5-Y. 25 | | cc Overſeers, 
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« Overſeers, the Court might W them to do it afterwards, as to 
ce the Time; THAT being diſcretionary.” 


But No-Body every thought it diſcretionary as to the NUNMBTR. 


And there 1s no Reaſon in the Earth, for Us to break the Boundary, 


which is fixed. Therefore He was clear, to quaſh the preſent 


Order for the W of five. 


Mr, Juſt. FosTER declared the very fame Thing ; and that He 


never had any Doubt in Point of Law: His only Doubt was in 


Point of Diſcretion ; as He then ſuppoſed the Uſage to be other wiſe 
than as it now appeared to be. 


When the Statute of 43 Eliz. was made, there were very few 
large Pariſhes in Towns and Cities: Therefore at that Time, the 
Parliament thought Four Overſeers ſufficient. Under 39 Eliz. I 
take it, the Juſtices could not have gone BELow Four, For, It be- 
Ing a Special Power given by Statute, muſt be ric purſued. And 
therefore, in the 43 Elig. the Legiſlature, though they took the Act 
.of the 29th for their Plan, and followed it in almoſt every Inſtance; 


Yet, ſeeing the Inconvenience in ſmall Pariſhes, departed from — 
with regard to the NUMBER of Overſcers : Which they reduced, at 


the Diſcretion of the Juſtices ; but did not increaſe, in any Event; - 
Probably becauſe they thought Four Overſeers, with the Church- 


wardens, ſufficient for the largeſt Pariſh (as they are,) 5 - 
though too many for the ſmall Ones. 


If it be now become inconvenient, the Application muſt be to 


Parliament. However, He declared that He did not think that 


Buſineſs is beſt done by a Multitude of Hands: And in Fact, where 


the Number that are to do it is large, they mays delegate the ac- 
tual Trantaction of it to a Few. 


1 js NOT true, what ſome Pecple imagine) « „That the 33 ; 


Law of England made No Proviſion for the Poor: The Mirror 
ſhews the contrary. How, indeed, it was done, does not hams 


As to the Caſe of Rex v. Sparrow, —43 Elis. * a Time to ap- 
point Overſeers, with a Penalty: But did not mean that the Por | 


Should leſe the Equity and Benefit of the Act, if the Juſtices did not 


appoint within that Time. 


No Pariſh ever applied for a Mandamus commanding the Juſtices 


to appoint more than Four. The general Senſe of Mankind was 


againſt it. This is an Authority founded upon a Poſt tive Law ; and 
iberefare muſt be purſued. 


Hilary Term 31 Geo. 2. 
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Mr. Juſt. WIL MOT declared (as his Brethren Mr. Juſt. DrxI- 
so and Mr. Juſt. FosTER had done) that He never had had the 


leaſt Doubt, but upon the Apprehenſion of an Uſage of the large 


Pariſhes, for many Years back, 70 aßpoint MoRE than Four: But 


this Apprehenſion ! is now Fantec And therefore the Uſage (as it 


noto comes out) confirms the true Conſtruction of the Act. 


The Inſtances of greater Numbers appear to be only Three : And 
One of them (St. Andrew's Holbourn,) is conſidered as 3 Vills, un- 
der 13, 14 C. 2. And Sf. Martin's (another of them) is under a 


new Act of Parliament made on Purpoſe. 1 think this Order can- 
not be MAAC. 


There were Proviſions for the Poor, as my Brother Fos ER has 
obſerved, at Common Law: Though it does not fully appear what 


they were. The firſt regular Proviſion however, is by 39 Eliz. 


By this Statute, . and by 43 Elis. the Legiſlature add Four OvER- 
- SEERS to the former parochial Adminiſtration. And no One can 
doubt that the Number is Hential; and cannot, by the Rule of Law 
be exceeded. For Powers given by a poſitive Law, or even by 

Deed, to CERTAIN Numbers of Perſons can never be exceeded, in 


the Article of Number. On the other hand, If it had reſted ingly 
upon 30 Eliz. the Number 4 could not have been leſſened. But 


then indeed the 43 Elis. relaxes this preciſe Number of Four, as to 
ſmall Pariſhes ; but ſtill continues it, as to all greater. And where 
the Makers of the Act intend an indefinite Number, they EXPRESLY 


ſay jo. For the 19th Section relating to the Iſland of Feulneſs con- 
verts the whole Diſtrict into one Pariſh, for this Purpoſe ; and di- 


res an indefinite Number of Overſeers for that Place. Which 


. Clauſe alone would ſatisfy me, as to the Senſe of the Legiſlature. 
And they might as eaſily have faid © So many as ſhould ſeem neceſ- 


25 wee as preciſely fix 1 It to Four ; if they had meant it ſo. 


And it is (as has == obſerved) an Office which is 8 
upon the Perſons appointed: And Buſineſs is not better done by 
great Numbers of Men, than by a few. And the Pariſh have as 
great Security from Four, as from more. Upon the whole, He in- 
. rely concurred, That the Order could not be ſupported.” 


Mr. Norton moved that the Order might not be immediately 
quaſhed; becauſe the Overſeers had laid out 500 J. or 600 /. 
under it : And therefore He propoſed that the Other Side 


ſhould conſent to | have one of the Overſcers /eft out of the 
Order. 


The 
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The Court thought it might be reaſonable; And for this Rea- 
ſon oNnLY, did not directly and immediately pronounce the Rule 
* ＋0 quaſh the Order.” N 


But now, at a Day ſo long ſubſequent, on Mr. Morton's Motion 
for the Judgment of the Court ; and Mr. Norton, not urging any 


further againſt it, (and acknowledging that He had ſpoken to his 


Client,) 


LoRD MANSFIELD faid there muſt be an End of i it, ſome Time 
or other: T herefore let the Rol be made abſolute, to 


QUASH the APPOINTMENT. 
ORDER QUASHED | 


Miller wer, Race. 


I was an Action of TROVER againſt the Defendant, upon a 
Banx-NoTr, for the Payment of Twenty-one Pounds Ten a 


n to One Willian Fung or Bearer, on Demand. 


The Cauſe came on to be tried before Lord Mansfeld, at the 


; Sittings in Trinity Term laſt at Guildhall, London : And upon the 


Trial it appeared That William Finney, being poſſeſſed of this Bank- 


Note, on the 11th of December 1756, ſent it by the General Poſt, 


under Cover, directed to One Bernard Odenharty at Chipping Nertn 


in Oxfordſhire ; That on the ſame Night, the Mail was robbed, 


and the Bank-Note in Queſtion (amongſt other Notes) taken and 


carried away by the Robber ; That this Bank-Note, on the 12th 


of the ſame December, came inte the Hands and Poſſeſſion of the 


Plaintiff, for a full and valuable Confideration, and in the USUAL | 


Courſe and Ii. ay of his Buſineſs, and without any Notice or Knowledge 
of this Bank-Note being taken out of the Mail, 


It was admitted and es, that in the common and known. 
Courſe of Trade, Bank-Notes are paid by and received of the 


Holder or Poſſeſſor of them, as Caſh; And that in the ufual way 


of negotiating Bank-Notes, they paſs from one Perſon to another as 


Caſh, by Delivery only, and it bout any further Inquiry or Evidence 


. Title, than what ariſes from the Po/e//ion. It appeared that Mr. 


Finney, having Notice of this Robbery, on the 13th of December, 


applied to the Bank of England, © to flop the Payment of this Notez- -- 


Which was Ordered accordingly, upon Mr. N s entering into 
Pr oper 2 «to W the Bank.“ 


2 | Some 
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Some little Time after this, the Plaintiff applied to the Bank for 
the Payment of this Note; and, for that Purpoſe, delivered the 
Note to the Defendant, who i is a Clerk in the Bank: But the De- 
fendant refuſed dither: to pay the Note, or to redeliver it to the 
Plaintiff, Upon which, this Action was brought againſt the De- 
fendant. 


The Jury found a Verdict for the Plaintiff, and the Sum of 


21 J. 10s. Damages; ſubje& nevertheleſs to the Opinion of this 


Court upon this Queſtion—* Whether, under the Circumſtances of 
this Caſe, the Plaintiff had a fuicient Property in this Bank- 
Note, to intitle him to recover in the preſent Action? 
Mr. Williams was beginning on Bchalf of the Plaintiff — 


But Lord MansrIELB ſaid “ That as the Objection came from 


the Side of the Defendant, it was rather more proper for the 


Defendant 8 Counſel to ſtate and * their e 
Sir Richard Lid. for the Defendant. 


The preſent Action is brought, not for the Myney fs upon the 
Note; but for the NorE tfelf, the Paper, the Evidence of the 


: Debt. So that the Right to the Money is nat the preſent Queſtion : 


The Note is only. an Evidence of the Money's being due to him As 


BEARER. 


The Note muſt 4 come to the Plaintiff by Aſſignment ; or 


mult be conſidered as if the Bank gave a freſh, ſeparate, and diſtincdt 
Note to each Bearer. Now the Plaintiff can have no Right by the 
Aſſignment of a RoBBER. And the Bank cannot be conſidered as 
giving a new Note to each Bearer: Though each Bearer may be 


1 conſidered as Having obtained from the Bank a new v PROMISE, 


— — pe do not ſay Whether the Bank can, or aber flop Payment : "Ip 
That. is another 9 But the Note is 1 8 an | Infirument of 


2 Recovery. | 


Now this Note, or th Goods 101 1 may call it,) was the o 


pert of Mr. Finney, who paid in the Money : He 1s the real Own- 


It is like a' Medal, which might intitle a Man to Payment of 
Money, or to any- other Advantage. And it is by Mr. Finney's 
Authority and Requeſt, that Mr. Race detained it. 


It may be objected, ce that this Note is to be conſidered as 2 


« in the — Courſe of Trade,” But ſtill, the Courſe of Trade is 
IS — 
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not at all affected by the preſent Queſtion, about the Right to the 
Note. A different Species of Action muſt be brought for the Note, 
from what muſt be brought againſt the Bank for the Money, And 
this Man has elected to bring Trover for the Nor; itſelf, as Owner 
of the NoTE; and not to bring his Action againſt the Bank, for 
the Money. In which Action of Trover, Property can * be proved 
in the Plaintiff: For a Special Proprietor can have no Right againſt 
the TKUE Owner. 5 


The Caſes that may affect the preſent, are 1 Salk. 126. M. 10 
WW. 3. Anonymus, coram Holt, Ch. J. at Nifi prius at Guildhall, 
There Ld. Ch. J. Halt held © that the right Geer of a Bank-Bill, 
© who loſt it, might have Trover againſt a Stranger who found it: 
But not againſt the Perſon to whom the Finder transferred it for 
© a valuable, Conſideration, by reaſon of the Courſe of Trade which 
* creates a Property in the Aſſignee or Bearer.” 1 Ld. Raym. 738. 


. B. in * 8. C. In which Caſe, the Note was paid away, in the Courſe of 


* Trade: But this remains in the Man's Hands, and is not + come 


went t o the into the Courſe of Trade. H. 12 W. 3. B. R. 1 Salk. 283, 284. 


_ got anew Bill 


Ford v. Hopkins per Holt Ch. J. at Ni prius at Guildhall, © If 
„ Bank-Notes, Exchequer-Notes, or Million-Lottery Tickets, or 


Name. How- ©* the like, are ſtolen or loſt, the Owner has ſuch an Intereſt or 


ever, the Caſe cc 
turned upon 
his having the © 


valuable Con- cc 


4 The Fa 
ſeems to be 
quite other- 


Property in them, as to bring an Actiop, into wu ATSO0EVER 
Hands they are come. Money or Caſh is not to be diſtinguiſhed: 
« But theſe Notes or Bills are diſtinguiſhable, and can Nor le 
reckoned as Casn; And they have diſtin Marks and Numbers 
« on them.” Therefore the true Owner may ſeize theſe Notes 
wherever he finds them, if not © pate away, in the Courſe of Trade. ; 


4 Strange 50 5. H. 8 6. 1. In Middleſex, coram Pratt Ch. 3 


Armory v. Delamirie—A Chimney-Sweeper's Boy found a Jewel. 


It was ruled © that the Finder has ſuch a Property as will enable 
him to keep it againßt ati but the rightful Owner; nas, con- 


« ſequently, may maintain Trover.“ 
This Note is juſt like any ir Piece of 8 UNTIL paſſed 
away in the Courſe of Trade. And here the Defendant acted as 
AGENT to the TE Owner. EE RN 


Mr. Williams contra for. the Plainf | 


The Hol Den of this Bank-Note, upon a vokibbl Conſideration, 
has a Right to it, even againſt the true Owner. 


Iſt. The Circilation of theſe Notes veſts a 7 in the Holder, 
who comes t to the Poſſeſtion of 1 it, byes a valuable Confideration. 


ly This n 


— — 9 —— 
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adly. This is of vaſt Conſequence to eh ad Commerce : And 


they would be greatly incommoded, if if were otherwiſe. 


AY This falls within the Reaſon of a Sale in  Market-Overt; 
and n to be determined upon the ſame Principle. 


Firt—He put ſeveral Caſes, where the Uſage, Courſe, and Con- 
venience of Trade, made the Law: And, ſometimes, even againſt 
an Aﬀ of Parliament. 3 Keb. 444. Stanle Y v. Avles. Per Hale 
Ch. J. at Guildhall, 2 Strange 1000. Lumley v. Palmer: Where a 

Parol-Acceptance of a Bill of Exchange was holden ſufficient againſt 

_ Acceptor. 1 Salk. 23. 


| Secondly — This Paper Credit Iras been always, and with ovedt 


| Reaſon, favoured and encouraged. 2 gy 946. Jong! v. Tau- 
Er et al. e e e ee Fs 


The Uſage of theſe Notes i | Ga that they 101 by Delivery oth; ; 
. * and are confidered as current Caſh; and wins POSSESSION always car- 
* ries wich it the Property.” x: Salk. 126, Pl. 5. is in Point. 


5 particular Miſchief ; is rather to be permitted, ahes a general 


' Inconvenience incurred. And Mr. Finney who was robbed of Uus 


Non Was guilty of foe Laches in not preventing it, 


= „de Sir Richard: Lloyd's 1 a Holder of a Note might 
ſuffer the Loſs of it, for want of Title againſt a true Owner; even 


if there was a Chaſm in the Transfer of 1 it through one e out of 
: $90 Hands. f 


\Thirdly—This | is to be conſidered upon the ſame Foot as a a 80 
in Market . 


2 . 7 13. A Sale in Market Overt binds thoſe that had Right, 


But it is obj ecded by Sir Richard, «.that there is a ſubſtantial 
1 Difference ere a Right to the Note, and a Right to the A. 
© ney,” But I ſay the Right to the Money will attract to it a 
Right to the Paper. Our Right! is not by Alignment; but by Law, 


by the Uſage and Cuſtom of Trade. I do not contend that the 


Robber, or even the Finder of a Note, has a Right to the Note: But 
AFTER Circulation, the Holder upon a valuable Conſideration has 


a \ Right, 


We have a Property in \this Note: And 1 recovered the Value 


againſt the W1TH-HoLDER of it. It is not material, uhat Action 
We could have brought againſt the Bank. 
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Then He anſwered Sir Richard Lloyd's Caſes; And agreed that 
the true Owner might purſue his Property, where it came into the 
Hands of another, WITHOUT à valuable Confideration, or NOT IN 
the Courſe of Trade: Which is all that Ld, Ch. N Holt ſaid in 
1 Salk, IO 


As to 1 Crake cog. He agreed that the Finder has the Property 
dans all but the rightful Owner; NoT agarnſt HIM, 


Sir Richard Lloyd i in Reply— 


I agree that the Holder of the Note has a Special Property: . 
it does not follow that he can maintain 7. rover for L a the 
true Owner. 


This is not only without, but AGAINST the Conſent of the Owner, 


Suppoſing this Note to be a Sort of mercantile Caſh; yet it has an 
; Ear-Mark, by which it may be diſtinguiſhed: Therefore Trover 
will. lie for i It. And ſo 1 is the Caſe of Ford v. . fy : 


- And Yoo may recover a ; Thing ſtolen from a Merchant, as well 
as 2 Thing ſtolen from another Man. And this Note is a mere- 
Piece of Paper: It may be as well ſtopped, as any other Sort of 
Mercantile Caſh, (as, for Inſtance, a Policy which has been ſtolen, * 
And this has vor been paſſed away in Trade: but remains in the 
Hands of the true Owner. And therefore it does not ſignify in 
what Manner they are paſſed away, when they are paſſed away: 
For this was NoT paſſed away. Here, the true Owner, or his 
Servant (which is the ſame Thing,) detains it. And, durch, Rob- | 
bery does not deveſt the Property. VV 


IF This is not like Docks fold. in Market Ort: Net does it : 
in the Way of a Market Overt; nor is within the Reaſon of a Mar- 
| ket Overt. Suppoſe it was a Watch ſtolen: The Owner may ſeize 
it, (though he finds it in a Market Overt,) before it is old there. 
; But there 1 is no Market Overt FOR Bank Notes. N f 


Be | ley the Holder's (merely as Holder) 8 a Right to the 
Note, againſt the TkUE Owner: And 1 deny that the 04 Men 
gives a Right to the Note. 


Upon this Argument on Friday laſt, Ld. Mansfeld then ſaid that 
Sir Richard Lloyd had argued it fo ingeniouſly, that (though he 
had no Doubt ou the Matter,) it might be proper to look into 
the Caſes he had cited, in 2 Order to give a — Anſwer to 

2 c them: 


— 2 
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them: And therefore the Court deferred giving their Opinion, to 
this Day. But at the ſame Time, Ld. Mansfield ſaid He would not 


| with to have it underſtood in the City, that the Court had My 
Doubt about the Point. 


Loxpd MANSFIELD now delivered the Reſolution of the Court. 


After ſtating the Caſe at large, He declared that at the Trial, He 
had no Sort of Doubt, but that this Action was well brought, and 
would he againſt the Defendant in the preſent Caſe; upon the gene- 
ral Courſe of Buſineſs, and from the Conſequences to Trade and Com- 
merce: which would be much incommoded by a contrary Deter- 
mination. N : 


It has been very ingeniouſly argued by Sir Richard Lloyd, for the 
Defendant. But the whole Fallacy of the Argument turns upon 
comparing Bank-Notes to what they do not reſemble, and what they 
ought not to be compared to, vi. to Goods, or to Securities, or Do- 
cuments for Debts. Rk 5 
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Now they. are not Goods, not Securities, nor Documents for 
Debts, nor are ſo eſteemed : But are treated as Money, as Caſh, in 
the ordinary Courſe and Tranſaction of Buſineſs, by the general 

Conſent of Mankind; which gives them the Credit and Currency 

of Money, to ALL Intents and Purpoſes. They are as much Mo- 

ney, as Guineas themſelves are; or any other current Coin, that is 
uſed in common Payments, as Money or Caſh. 3 


arte — 


They paſs by a Will, which bequeaths all the Teſtator's Money 
or Caſh; and are never conſidered as Securities for Money, but as 
Money itſelf. Upon Ld. Aileſbury's * Will, gool. in Bank-Notes + P. an, 
was confidered as Caſh. On Payment of them, whenever a Receipt . v. Bathuft | 
is required, the Receipts are always given as for Money; NoT as © 0 1 75 
for Securities or Notes. | e 5 wember 1748. 
So, on Bankruptcies, they can not be followed as identical and 
diſtinguiſhable from Money: But are always confidered as Money 
or Caſh. , nw reg Þ 5a abs 


Ts pity that Reporters ſometimes catch at quaint Expreſſions 
that may happen to be dropped at the Bar or Bench; and miſtake 
their Meaning. It has been quaintly faid, that the Reaſon why 

«© Money can not be followed is, BECAUSE it has 20 Ear-Mark:” 

But this is NOT frue. The true Reaſon is, upon Account of the 
| Currency of it: It can not be recovered after it has paſſed in Cur- 
rency. So, in Caſe of Money ſtolen, the true Owner can not recover 

at, .after it has been paid away * and honeſtly upon a N 

dee ae — ——ͤ— — 


— 


and bond fide Conſideration: But before Money has paſſed in Cur- 
rency, an Action may be brought for the Money irſelf. There was 
a Caſe in 1 G. 1. at the Sittings, Thomas v. Whip, before Ld. Moc- 
clesfield: Which was an Action upon Aſumpſit, by an Adminiſtra- 
tor againſt the Defendant, for Money had and received to his Uſe. 
The Defendant was Nurſe to the Inteſtate during his Sickneſs; and, 
being alone, conveyed away the Money, And Id. Macclesfield 
| held that the Action lay. Now this muſt be eſteemed a Finding, 
at least. 15 | 8 FTE 


Apply this to the Caſe of a Bank-Nete, An Action may lie 
againſt the Finder, tis true; (and it is not at all denied:) But Nor 
after it has been Pa1Þ AWAY IN CURKENCY, And this Point 

bas been determined, even in the Infancy of Bank Notes: For 
V. ante454. 1 Salk, 120. M. 10 W. 3. at Niſi prius, is in * Point. And Ld.. 
Ch. J. Holt there ſays that it is © by reaſon of the Courſe of Trade; 
« which creates a Property in the Aſſignee or Bearer.” (And © the 
« Bearer” is a more proper Expreſſion than Afignee.) 


Here, an Inn-keeper took it, bond fide, in his Buſineſs, from a 
Perſon who made the Appearance of a Gentleman. Here is no 
Pretence or Suſpicion of CoLLUs10N with the Robber : For this 
Matter was ſtrictly inquired and examined into at the Trial; And is 
ſo ſtated in the Caſe, © that he took it for a full and valuable Conſi- 

e qderation, in the uſual Courſe of Buſineſs.” Indeed if there had 

been any Colluſion, or any Circumſtances of unfair Dealing; the 

| Caſe had been much otherwiſe. If it had been a Note for 1000/, _ 
it might have been ſuſpicious: But this was a ſmall Note, for 211. 10s, 
only; and Money given in Exchange for its 


I Exrelatime Another Caſe cited was a looſe Note + in 1 Ld. Raym. 738. ruled 
of another by Ld. Ch. J. Halt at Guildball, in 1698; which proves nothing 
Perſon. for the Defendant's Side of the Queſtion: But it is exactly agreeable 

to what is laid down by my Ld. Ch. J. Holt, in the Cafe I have 
juſt mentioned. T he Action did not lie againſt the Aſſignee of the 
Bank-Bill; BEC Aus, he had it for valuable Conſideration. Mor” 


In that Caſe, he had it from the Perſon who found it: But the 
Action did not lie againſt him, becauſe he took it in the Courſe of 
Currency; And therefore it could not be followed in his Hands. It 
never ſhall be followed into the Hands of a Perſon who bond” fide 
took it in the Caurſe of Currency, and in the Way of his Buſineſs. 


. ante 454. The Caſe of Ford v. Hopkins, was alſo * cited: Which was in 
Hl. 12 V. z. coram Holt Ch. J. at Niſi prius, at Guildhall; and was 
an Action of Trover for Million-Lottery Tickets. But this muſt be 

a a very incorrect Report of that Caſe; It is 7mpoſible that it can be 
—— — . — — p= 
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a true Repreſentation '6f What Ld. Ch. J. Holt id. It repreſents 
Him as ſpeaking of Bank- Notes, Exchequet-Notes, ahd Milllbu- 
Lottery Tickets, as LIKE fo each other. No no two Things can 
be more UNLIKE to each other, than a Lottery-Ticket, and a Bank- 
Note. Lottery- Tickets are Mentical and ſpecific > Specific AFions 
lie for them. They may prove extremely thequal in Value: One 
may be a Prize; another, a Blank. Land is not more ſpecific, 
than Dorrery-Tickets are, It is there faid, “ That the Delivery of 
c the Plaintiff's Tickets to the Defendant, as that Caſe was, was 
no Change of Property.” And moſt clearly it was no Change of 
the Property : So far, the Caſe is right. But it is here urged as a 
Proof © that the true Owner may follow a ſolen Bank-Note, into 
what Hands ſoever it ſhall come.“ MY 
| Now the whole of that Caſe turns upon the throwing in Bank- 
Notes, as being LIKE to Lottery-Tickets, „ 


But Lord Ch. J. Holt could never ſay © That an Action would 


« lie againſt the Perſon who, for a valuable Confideration, had re- 
© ceived a Bank-Note which had been ſtolen or loſt, and bond fide 


paid to him,” even though the Action was brought by the true 
Owner : Becauſe he had before determined otherwiſe, but two Years 


before; and becauſe Bank-Notes are not like Lottery-Tickets, but 


The Perſon who took down this Caſe, certainly miſunderſtood 


Lord Ch. J. Holt, or miſtook his Reaſons. For this Reaſoning 


would prove, (if it was true, as the Reporter repreſents it) that if 


a Man paid to a Goldſmith 500 J. in Bank-Notes, the Gold- 


ſmith could never pay them away. 
A Bank-Note is conſtantly and univerſally, both at Home and 


their Currency ſhould be eftabliſhed and ſecured. 


Abroad, treated as Money, as Caſh; and paid and received, as = 
Caſh: And it is neceſſary, for the Purpoſes of Commerce, that 


There was a Caſe in the Court of Chancery, * on ſome of Mr. * Wain/y 
_ Child's Notes, payable to the Perſon to whom they were given, or Sanft Child, 


Bearer. The Notes had been loſt or deſtroyed many Vears. Mr. 
Child was ready to pay them to the Widow and Adminiſtratrix of the 


Perſon to whom they were made payable; upon her giving Bond, 
with two reſponſible Sureties, (as is the Cuſtom in ſuch Caſes,) to 
indemnify Him againſt the Bearer, if the Notes ſhould ever be de- 

manded. The Adminiſtratrix brought a Bill; which was diſmiſſed, 


becauſe ſhe either could not or would not give the Security required. 


tith Decem- 


ber 1749. 


No Diſpute ought to be made with the Bearer of a Caſh-Noete ; in 
regard to Commerce, and for the Sake of the Credit of theſe Notes : 


3 Though 
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Though i it may be both reaſonable and cuſtomary, to /tay the Pay- 
ment, till Inquiry can be made, Whether the Bearer of the Note 
came by it fairly, or not. 


Lord MansF1ELD declared that the Court were All of the fame 
Opinion, for the Plaintiff; And that Mr, Juſt. WIL MO concurred, 


RuIE— That the Pgſea be delivered to the PLAINTIFF, _ 


Wedneſday il Rex ver/. Dr. Shebbeare. 
February | | 


1758, 


HE Doctor was brought up to be bailed : at had not Bail 
ready. 


Note — He was now brought up by Virtue of a Habeas Corpus | 
ISSUED by the Ld. Ch. Juſtice in the Vacation, returnable i im- 
N before Himſelf at 1s Chambers. 


Upon Dr. Shebbeare's mentioning that He had been informed 
te that, as the Term was begun, it was neceſſary to take out a new. 
« Writ of Habeas Corpus, to bring Him into Court; And the 

Officers on the Crown-Side having ſaid that heir Notion of the 

Practice was, That, the Term being begun, the old Writ was ex 
"6 1 and it was neceſſary to take out a ne One; VVV; 


Lord Mime IELD declared the Court to be N of , 
Opinion That ſuch Notion was zl! founded; That a Perſon might . 
be brought into Court upon a Habeas Corpus iſſued in the Vacation; 
and that to require a new Writ, would be attended with Delay and = 
= e without the leaſt Reaſon or Oy 


Lord Mürl you have not Bail, We « cannot commit 
you to the ſame Cuſtody you come hither in, (which was that of 
Mr. Carrington, One of the King's Meſſengers;) but muſt commit 
you to our Marſhal : And you will not then be obliged to ſue out 
your Habeas Corpus again; but may be brought up from the Priſon | 

of this Court, 7 a Rule of Court, whenever you ſhall be prepared 
to give Bail, 


Accordingly, the Doctor, being charged with two Warrants 


88 under the Hand and Seal of the Secretary of State, * which ap- 
pa. peared upon the Return to the Hapeas Corpus was 


COMMITTED to the Cuſtody of the Marſpal of this Count: 


— Ss ESL e Rex 


| l Ain Term: 5 Geo. 3 2. 


Rex ver/. Inhabitants of Flecknow. 


H. 30 G. 2. No 6. 


Tuts was a Cauſe in the Crown-Paper, upon a ſpecial Caſe 


from the Aſſizes in Warwickſhire; upon an Indictment 


againſt the Inhabitants of the Hamlet of Flecknow, for not repairing 
4 N which the Indictment lays, chat Trey I” to 


n 1 


| The Inhabitants pleaded © That One Garge Watſon ought to re- 
pair it, by reaſon of his Tenure; so Lons as the ſame ſhould 


« remain inclſed, &c.” And traverſe that the OY the In- 


habitants, ought to — it. 


The Rep cation ſets out an Act of Parliament of I 5 G. . 


ö (a private Aa) « for incloſing and dividing the Common Fields 
&, called Flecknow, in the County of Warwick, into juſt Allotments 
te and Proportions ; And alfo the ſeveral Proceedings under itz 
and then traverſes © that the ſaid George Watſon by reaſon of his 


_ « inclofing the ſaid Highway, ought ta repair and amend it, as 
e oſten as there ſhould be Occaſion, whilſt it ſhould remain ſo in- 


< cloſed by him,” modo & forma prout ts 1 by the Plea: 


1 Be loc n ot werificare. 


The Rejoinder admits the Act, and the Proceedings under it, and 


| George Watſon's Acceptance c. under them; and alledges that 


” George Watſon by reaſon of his incloſing, ought to repair &c, And 


of this, they put themſelves upon their Country.—Ifſue is taken 


thereon ; And a Verdict pro Rege, —— to the — of this 


EE Court. 


The Caſe ſtated, by Conſent of ; Counſel was Gn Subſtance) this 


he Inhabitants of the Hamlet of Flecknow, BEFORE the making 


the Incloſure by Virtue of the Act of Parliament i in the Record men- 


tioned, were bound to repair the Highway 1 in Ns 


The Road | in the Pleadiags mentioned, was, before the Making 
the ſaid Act of Parliament, an ANCIENT oPEN Road, lying un-in- 
Clgſed, without Hedge Ditch or Fence ; and continued to lie ſo 
un-incloſed at the Time of making the ſaid AR of Parliament, and 
until the Incloſure thereof as hereafter mentioned, 


The Commiſſioners appointed by the ſaid Ad of Parliament did, 


41 F of the ſaid AF, by their Award in Writing, duly award, S 


0B Mertin 
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Keren, ſet out, direct, and appoint * That there ſhould be at 


all Times, for ever, after the new Incloſure by the ſaid AR 


directed to be made, A Public Way or Road, leading from the 
«© Hamlet of Flecknow aforeſaid, to Southam in the ſaid County of 


_ *« Warwich, and alſo from Southam aforeſaid to Flecknew aforeſaid 


(being the Road in Queſtion,) for Perſons to paſs, either on Foot 
* Horſeback, or with Cattle and Carriages, into over and through 
ce the ALLOTMENT of the ſaid George Watſon ; And that the ſame 
„ ſhould be and remain at all Times for ever thereafter, Full forty 


& Feet bracd, as the ſame was then admeaſured and ſet out.” And 


the Caſe ſtates that within One Year after making the ſaid Award, 
(that is to ſay, in January 1745.) the ſaid George Watſon inclſed 


His Allotment, purſuant to the ſaid Act of Parliament: And the 


Highway in queſtion lay open and unincloſed on each Side thereof 
as aforeſaid over the Lands Part of the Allotment of the ſaid George 
Watſon, for the Space of TREE Years next after the Incloſure of 


his ſaid Allotment fo by him made : as aforeſaid, 


The faid George Watſm, at the End of the gd THREE Nears, 


' INCLOSED wwith Hedges Ditches and Fences the ſaid Highway, on 
both Sides thereof, leaving the ſame full forty Feet broad between 


the Ditches: And the ſaid Road or Highway remained ſo rncloſed by 


the ſaid George Watſon, OY — whole Time een in the 
Indictment. 


.T he ſaid Geer Bush made 10 Iaclofure of the aid Highway 


in Queſtion, other than a as aforeſaid. 


A Verdi& by Conſent was found > the Jury; bende the De. 


1 were found guilty: But ſuch Verdict was to be ſubject 
to the Opinion of this Court, upon the whole Caſe, as it appears 


on the Pleadings and on what appeared to be aud was the Cafe as 


1 before mentioned. And the 


QuesTION ſubmitted is Whether the W of the faid 1 
let of Flecknow CONTINUED bund to repair the Highway in the 


ſaid Indictment mentioned, NOTWITESTANDING Zhe ſaid INCLO- 
SURE by the ſaid George Watſon in manner before ſlated: Or Whe- 
ther, by reaſon of su INCLOSURE, they were DISCHARGED there- 


from, DURING the Time in the Indictment ſpecified. | 


"her, Hewitt pro Rege, argued That the inhabitants remained STILL 


bound. 


It is admitted that this Hamlet of Flecknow was bound to repair - 
before the Act of Parliament. And it does not appear that George 


Watſon is bound by having incloſed, under his Act of Parliament: 


3 Ae. 
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For this is u Incroachment, no Mur to the Public, no At 2850 8 


without Conſent. 


And the Caſes turn upon WANT of /awful Authority, 1 Ro. Abr. 
390. Letter A. pl. 1. Sir Edward Duncombe's Caſe : Outlets are 
Parcel of the Highway, in an open Field. 76:4. Letter B. pl. 1. 
«© The Subject may go out of the beaten Track, when the Way 


«js founderous, in an open Field.” Sheppard's Epitome of the Law 


1116. If a Man incloſe the Highway, and put it within his own 
Ground, the Pariſh is not to repair it; but He muſt repair it 
| himſelf:” 2 Saund. 160. Rex v. Sir Nicholas Stoughton : An En- 
_ croacher upon the Highway, is obliged to repair, ſo long as the 


Encroachment continues.  SLyle 304. _ * Whoever incloſes &c. 


e takes upon him to repair. 


But this Incloſure and Allotment is under an At of Parliament; z 
to which Every Body conſents, And this Act directs public and 


private Highways to be laid out: And it provides * That No-Body 


„ ſhall go upon any other Highway.“ Therefore, the old Right 
to the old Way is at an End, is annihilated: And ſo is the Way 
itſelf, being exchanged for che new One. And this, of Courſe, 


warranis the elan 


But the Act lays no > Charge upon \ the Owner: Thereſve Ge 5 


Watſon cannot be ſaid to have incloſed any part of the Highway : 


For this Land is allotted to him, as his Private N 3 Ang He 


is warranted in making this Incloſure. 


This is juſt like the Caſe of a Writ of Ad quad Jamnun It 
ts indeed a Parliamentary Ad quod damrum. It may be even worth 


the Inheritance of the Land, to repair the adjoining Highway, So 


tthat this is not within the PrINC1PLEs which oblige Perſons inclo- 
ſing, to repair. And if George Watſon be not obliged to repair this 


e the Inhabitants of Flecknow are obliged. 


Mr. Gaben . for the Defendanits.. This is an Indict- 


ment againſt the Inhabitants for not repairing And it only charger 
i that they are bound.” " 


The Plea ſets out it by Way of Inducement © That one George 


t Watſon, by reaſon of his Incloſure, ought to repair: And then 


| tenders a Traverſe e that the Inbabitants OUGHT NOT fo repair. Fu. 


The Replication (inſtead of taking Iſſue upon this Traverſe,) ſets 
out the Act of Parliament, and then ſets out all the Proceedings 
under it, and the Allotment to George Watſon, and his Acceptance 
thereof, and his Inclofing his Allotment, firſt, and the Road at- 
terwards ; and then takes quite another Traverſe, vg. That He 


the 5 
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" the faid George Watſon, is not, by his incloſing the Road, bound 


be to repair it.” 
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 Cur'—We cannot meddle with the Pleadings, now: We ks 
upon the Special Caſe, If You have any Objection to the Plea- 
dings, You muſt move in Arreſt of Judgment. 


| Mr. Caldecott then proceeded on the Caſe. This was a Road, 
which was always an open and un. incloſed Road, and went over 
5 George Hagen s own Lands. 


1ſt. This is no Incloſure, WITHIN this AZ. 


2d. If i it was, Yet the Act does not take my the legal Confepunc 


== of Incloſure. 

1 | Firſt—This was an old open un-incloſed Road, over this Cage 
1 Watſon's own Lands. And the Act does not give any Authority to 
if incloſe it; nor could intend any ſuch Thing. And it is much bet- 

q £2 ter for the Public, that it ſhould be open and un-incloſed, than 
Fan that it ſhould be incloſed. If He will incloſe it, wont ought to re- 
. It ĩs here ſtated that he did inclots his Allotment within two Yes 
1 (the Time limited for ſo doing:) But that he did not incloſe this 
= Road, till TuREE Years after the Commiſſioner's Award. There- 
ll; fore it is 20f an Incloſure under this Act : e N he 7 15 liable 
„ to repair. | ; 

8 4 agree that if a Man claſs on both Sides of a Road, tbe ſhall 
„ repair the Whole: And if Sc. And if Sc. [See Hawkins, as below.] 
8 There is a great deal on this Subject in'1 Hawk. P. C. 202. Lib. 
iN 1. c. 70. § 6, 7. And I agree that a Man is bound to repair, 20 
i longer than WHILST he continues. his Incloſure : So that if he e 
bW his Incloſure, he will be diſcharged. e 2 
# As to an Ad quod lumum It 5 the old Road to become 
F Private Property: And there ought to be a Grant from the Crown. a 
. But this Act of Parliament has nor direfled an eber of the 
„ Road in Queſtion: Neither does the Award of the Commiſſioners di- 
5 rect it. Therefore George Watſon is in this Caſe obliged to repair; 
b And the Inhabitants are not obliged. 


Lord MANSFIELD ſtopped Mr. Serjeant Hewitt from replying ; 
For this Caſe was too Plain, He __ to o need a Reply. 
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An Owner of Land over which there is an open Road, may in- 
cloſe it, by his un Authority; or alter it, under a proper Autho- 
rity, and by a legal Courſe. 1ſt. He may incloſe it, by his own 
Authority: But then it muſt be upon ?wo Conditions One, © that 
<« he is obliged to repair it, TILL he throws up the Incloſure ,” the 
Other“ that he leave ſufficient Space and Room for the Road.” 
_ 2dly. The Other Act, vig. Altering or changing the Road by 4 


legal Courſe, is by a Writ of Ad quod Damnum : where the Appli- 


cation is to be made by the Owner of the Lands; and a Licence 
given by the King, upon a Finding by a Jury. But in this /atter 
Caſe, the Owner of the Land, is ut obliged to repair the new 


Road; unleſ the Jury impoſe ſuch a Condition upon him: For if : 
they do not, the Repair of the Road ſtands juſt as it did before; 


even though it was at firſt open, and ſhould be directed by the Jury 

to be incloſed. oe e 
And this Caſe is ike a Writ of Ad quod danmum; and not only 
| ſo, but even more than a Writ of Ad quod damnum. For here, the 


Act veſts a Power in the Commiſſioners, to ſet out new Roads, by 


their Award. Therefore there is an End of the old Road, as an 


old Road. And the Commiſſioners here made their Award: In 


which they deſcribe the future Road, and direct it to be 40 Feet 
| broad, as it was then admeaſured. — Foes 

And theſe Common Fields were not deſigned to continue open 
Fields, as they were before ; but the Intent of the Act of Parliament 


| was that they might be incloſed. And the Act fays nothing about 
the Expence of repairing the Road. Therefore the Repair clearly 


fands as it did before; and was certainly meant ſo to do. 


1 And every Man had a Right to incloſe, whoſe Lands adjoin the 


Road. But if the Perſon to whom the Allotment was made 


near the Highway, was to be obliged to repair, it might have made 
a vaſt Difference in the Value of the Lands reſpectively allotted to 


each Perſon : For one Perſon's Allotment might perhaps run along 


very far, by the Side of the Highway; and another Perſon's Al- 
lotment not lie at all near it. And yet there is no Proviſion for any 
J)J%%%%b% 


Therefore this George Watſon is not, upon the Facts here ſtated 


to Us, obliged to repair, by Reaſon of his having incloſad an open 
Road: Nor indeed is it an open Road, under the Circumſtances of 
this Caſe. | De ts = = 


The Pariſh were bound to repair, before the Act: And this Road 


happens too to be the ſame identical Road, that was the Road be- 
2 6 C -7.- ore 
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fore the Act. And the Act of Parliament never deſigned to alter 
the Charge and Obligation of repairing the Roads over theſe Fields 
which were intended to be incloſed by virtue of it: Nor is this In- 
cloſure thus made under this Act, ſuch an Incloſure as comes within 
the Meaning of the Law, which obliges the Perſon incloſing a 
Road voluntarily and of his own Head, to repair the Road which 
he has ſo voluntarily incloſed. 


Mr. Juſt. DENISON concurred : And He thought this Caſe was 
very properly compared to the Cafe of an Ad quod damnum ; and 
that it might be _ properly called a pron Fo Ad quod dam 


Nin. 


And He was ; very clear that the Hamlet were bound to repair, Wo 


_ as they were before: And that this Incloſure was not ſuch an In- 
cloſure as the Cafes cited intend. | 


Mr. Juſt. FosTER likewiſe concurred. And He thought the 


Act intended to give the Perſon to whom an Allotment adjoining | 
to the Road, ſhould be made, Power to zncloſe : Or otherwiſe he 
might be a very great Sufferer by ſuch Allotment. And He was 
extremely clear that the Hamlet remained bound to repair the Road, 
Juſt as much as they were bound to repair before the _ 


Mr. Juſt. WIIMor 0 too, clearly. And the rather, for 


that if it was not ſo, the Allotment might prove what the Civil 
Law terms a dammoſa Hareditas : And the Allotments to the dif- 


ferent Perſons might be of extreme different Values, SO as 


they lay near to, or far from the Road. 


Upon all the Se of the Caſe, He was clone. that the 


Hamlet remained liable, in the ſame Manner as they were before the 


Act. 
Per Cur. unanimouſly 
Rurr for the 2 to be delivered to the Pte. 5 


| Turner verſ. Turner. 


HE Couxr (Mr. Juſt. FosTER being gone) were unani- 
mous, that a Perſon voLUNTARILY inliſting HIMSELF, was 
NOT privileged from Arreſts, within the Act of laſt Seffions 


(30 G. 2. c. 8.) © for the ſpeedy and effectual Recruiting of his 
© Majeſty's Land-Forces and Marines :”* For that the Act was only 


meant to 1 suen Perſons from Arreſts, as were, under 
that Act, * COMPELLED gagatn/t their Wills, to ſerve as Soldiers. 


* V. Section 20th, ba. 217, 218, — — 
4 | Sir 
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OE 


Sir Edward Worſeley & al. Aſſignees of Richard Slader, Taglay Th 


a Bankrupt, ver/. Demattos and Slader. 


HE preſent Queſtion came before this Court, after a Trial at 
Law before Lord Mansfield, upon a feigned Iflue out of the 
Court of Chancery, to try, Whether one Richard Slader, a Trader, 
Was a Bankrupt; And (2dly.) F he was a Bankrupt, then Upon 


| Feb ruary 


1758. 


WHAT PARTICULAR Day he became ſo: And that particular Day 


on which he ſhould be found to have become a Bankrupt, was to be 
indorſed upon the Paeea. 


It was ſoon agreed, as to the firſt Point, © That he certainly did 


* become a Bankrupt,” by an undoubted clear Act of e 


committed on 1 the thirteenth of November 1750. 


But, upon the ond Point, as to the Time when he FIRST be- 
came a Bankrupt, It was inſiſted, on Behalf of the Plaintiff, That 


he became a Bankrupt anterior to that 13th of November, viz, upon 
the 23d of October, namely, by the very executing the Deed a 
queſtion, which bore the latter Date. For they alledged this Deed 


to be fraudulent; and the Executing it, to be %% facto an Act of 


Bankruptcy, within the Statute of 1 1 Fac. I. c. 15. * which Statute * V. * 
expreſly makes any fraudulent Grant or Conveyance of the Trader's Wat Ack. 


Lands or Goods, whereby his Creditors may be defeated or delayed 
of their juſt Debts, a ſpecific Al of Bankruptcy. 


If the Deed : Was Fendaleve within the true Intent and M | 


of the Statute, He certainly committed an Act of Bankruptcy on 
the 23d of October: If it was not, He did not commit any Act of 
Bankruptcy till the 13th of November. 

The Jury found Him a Bankrupt. 


And, by Conſent, the following Order was mads- at Nift f prius; 


+ MR That either Party be at Liberty to move the Court. And if 
the Court ſhall, upon ſuch Motion, be of Opinion“ That the 


Ded of 23d of Offober 1756, is, under All the Circumſtances, 


ffraudulent, and the Execution of it by Richard Slader, an Act of 4 


Banftruptey.— Then the Poſtea ſhall be marked on the Back there- 


of, © That the ſaid R. S. became a Bankrupt on the ſaid 23d of 


«© October 1756:” But if the ſaid Court ſhall be of Opinion 
That the Execution of the ſaid Deed, under all the Circum- 
* ſtances, by the ſaid R. S. be not an Act of Bankruptcy,” 
Then the ſaid Poſtea ſhall be marked on the Back, That the ſaid 
125 R §. became a — on the I 3th Day of November.” 


The 
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The Form of the Rule, under which it came before the Court 


was thus It is ordered that the Plaintiffs ſhew Cauſe why the 
* Poftea in this Cauſe ſhould not be indorſed, that Richard Slader 


became a 2 Bankrupt on the thirteenth Day of November 17 56.” 


LORD MaNsFIELD firſt repeated the whole Evidence very par- 


ticularly and minutely: Which, after the Counſel] had done, was 


reſolved, by the Opinion of the whole Court, into the following 


5 Caſe; vi. 


Yes Davis, an Agent of Iſaac de Mattos, knowing Slader to 
be indebted, and that he could not carry on his Trade, unleſs ſome 


body in London, in the Nature of a Banker, would pay his Draughts, 
negotiated (in the Month of July 1756, ) an Agreement between 
the ſaid Iſaac de Mattos and Richard Slater, © that de Mattos ſhould 
pay Slager' s Draughts, upon having Security.” 


The Nature of the Security, and the Terms of the Agreement, ; 
appear only by the Deed of the 23d of October; prepared, and pro- 
cured to be executed, by James Davis and Janes Mbitebead, Both 


of them Agents of Iſaac de Mattos. 


The Ds ED in Queſtion bears Date the 23d of Oftcber 17 756; 


and recites Slader's Title to the Mill and Premiſſes; and alſo his 


being concerned in and carrying on divers Branches of Merchan- 


dize and other Buſineſs; and his having frequent Occaſion to draw 


and remit Sums of Money from and to London; and his having 


requeſted Iſaac de Mattos to be his Agent or Banker there; And 
that in order to indemnify. him for ſo doing, S/ader had agreed to 
transfer and aſſign All his Eſtate and Intereſt in the Premiſſes afore- 


mentioned in the ſaid Indentures, and alſo ALL his Stock uſed and 


employed in the Trades of Brewing and Making Malt, and in the 
Buſineſs of a Corn-Factor and Miller, to the ſaid Vaac de Mattos 


his Executors Adminiſtrators and Aſſigns, for that Purpoſe: And 
then the Deed imports that for the Purpoſes aforeſaid, and in part 


of Performance of the ſaid Agreement, and in Confideration of 55. 


He the ſaid Slader Grants Aſſigns, &c. his ſaid Meſſuage, Corn 


Water-Mill, and divers other Things (ſubject to a Mortgage then 


ſubſiſting, on part thereof.) And further, in full Performance of the 
ſaid Agreement, and for the Conſiderations aforeſaid, He grants &c. 
ALL bis Stock, Utenſils, and other Things, uſed in his Trades of 


Brewing and Malting, and of a Corn- factor and Miller; conſiſting 
of Coppers, Tuns, Backs, Coolers, Pumps, Ciſterns, Skreens, and 
other Implements; And ALSO AL his changeable Stack, conſiſting. 
of Debts, Horſes, Carts, Caſks, Hops, Beer, Ale, Wheat, Barley, 
Malt, Coals, Wood, and ALL OTHER Goods and Commeities be- 
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longing employed or made uſe of, in the ſaid ſeveral Trades or any 
of them; And all his Eſtate, Right, Title, Intereſt, Property, 
Claim, and Demand whatſoever thereto, and to every or any Part 
thereof; to the ſaid Iſaac de Mattos, his Executors &c. Defeaganced 
however, on his the ſaid Slader's paying and making good to the 
ſaid Iſaac de Mattos All the Sums of Money which he ſhould ad- 
vance and pay on any Note Draught Bill or other Writing of the 
ſaid Slader; and on his indemnifying de Mattos againſt the ſame, 
and all Matters any ways touching or concerning the ſaid Agency. 


This Deed further contains the common Covenants: And there 
is a Receipt indorſed for the 55s. Conſideration- Money. 


In it is alſo a Covenant that in Caſe of Breach of or Falluve in 


the Conditions Sc. or any Part thereof, then and from thenceforth, 


it ſhould be lawful for the ſaid Iſaac de Mattos his Executors G. 


to ENTER, POSSESS and ENJOY the ſaid Land and Premiſſes Se; 
And Also fo take to bis and their own Uſe and Uſes, abſolutely, 
All and ſingular the Premiſſes /af? before- mentioned, viz. the 


Srock, &e, 


Upon the 8th of October, Richard Slader drew a Bill upon Iſaac 


de Mattos, by Authority from him, for 200/. But, to give it Cre- 


dit, it was made payable to the ſaid James Davis, and indorſed 


dy hin. 


Upon the 23d of October, Richard Slader drew another Bill upon 


- Taac de Mattos, by Authority from him: But, to give it Credit, 
It was made payable to the ſaid James Whitehead, and indorſed 


Jaac de Mattos himſelf perſonally knew that the Affairs of Richard 

 S&lader were in Confuſion; and hired Samuel Sills, whom He ſent © 
down in the Month of October, to be Book-keeper to this Richard 

Slader. Sills accordingly went; and had examined all Slager's Ac- 


counts and Affairs, by the 20th of October. 


© The Deed, (which had been a conſiderable Time preparing,) 
was executed on the 23d of Oclober; and is witneſſed by the ſaid 


James Whitehead, James Davis and Samuel Sills, 


The Bankrupt continued in Poſſeſſion of every Thing conveyed by 


the ſaid Deed. And James Davis took Occaſion to tell the Cre- 
ditors of Richard Slader, © that the ſaid Slader would do very well,” 
« that he had recommended him to two good Men;“ and © that 
e Slader had given a Mortgage of the Mill, and other Leaſe-hold 
“ Premiſſes: But James Davis concealed and did not mention Sla- 
der's having aſſigned his GENERAL Effects. = 


6D D pon 
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Upon the 11th of November, Slader told Davis and Sills, both 

together, ce that he could not fland; and conſulted them what to 
do: The Reſult of which Conſultation was, — That Sl., by Or- 

der of Slader, the ſame Day, gave Poſſeſſion to Davis, as Agent of 
de Mattos, who immediately ſet out for London. The next Day, 
(the 12th of November,) Slader ordered Sills to deny him: On the 
13th Sils did deny him accordingly; and told the FR ce that 
„it was 70 commit an Act of Bankruptcy.” 15 | 


Ie Ie dE * 


Slader had nothing of Value, but what was comprized i in the Deed 
of the 23d of October: And be traded as a Brewer, Maltſter, Corn- 
factor, and Miller; but carried on 729 other Trade. 


After the 13th of November, Iſaac de Mattos paid the ſaid two 
Draughts indorſed by Davis and W ixtebead. 


After Ld. Mansfield had reported the Evidence, the Counſel for. 
the Plaintiffs proceeded to ſhew Cauſe: And they urged the Deed 
to be merely colourable, and ſo fraudulent as to conſtitute, in itſelf, 
an Act of Bankruptcy; being to the Intent to defeat ani delay his : 
Creditors, « or whereby ney MIGHT be DEFEATED Or DELAYED, 


They cited 3 Co. 80. Twine's Caſe, and hs Rules a Reſolu- . 


tions contained in it, and urged. that the preſent Caſe Was + "Tally 
within it. 


They alſo cited 13 Elz. fo 7. 4 I Jac. e. 1 5. « 2: which 
goes further than 13 Eliz. Likewiſe 2 Inſt. 110. on the Statute of 
| Marlebridge. 6 Rep. 76. Curſon's Caſe 8. P. Moore 193. Ld. 
Paget's Caſe, upon the Statute of Fugitives beyond Seas made Anno 
13 Eliz. (In which, they obſerved that 13 Eliz. c. 3. is in Raſtal, 
and not elſewhere.) 85 le 288. Tucker v. Coſb. 2 Peere Wms. 427. 
Small v. Oudley et al. Where a Goldſmith aſſigned; of his Stock in 


the Wine Trade; And it was holden good: But contro, if! it had 
been of ALL his Goods, Sc. 


Alſo Lucas $ Rep. 489. Dr. Cadel 8 Caſe; and Ryal v v. . Real 
in Canc. 27th January 1749. 


And they obſerved that here was no - Paſeling altered ; no Eli 
mate or Account taken of the Stock &c; nor any (on ideration paid. 


The Counſel for the Defendants inſiſted, that even Ir it <oas ; 
granted that this Deed was fraudulent, as againſt Creditors or Pur- 
chaſers, yet it would noT be an AcT or BANK RU TC: For 

v. 13 Elia. the * AQ has a Proviſo to except Deeds made bond 2 and upon 
—.— good Conſideration, _ 


This 


. . ” —— 
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This Deed was made bond fide, and upon good Conſideration, It 
was made by Mr. Slader, a Trader in the Country, to ſecure Mr. 
De Mattos, who agreed to become his Banker or Agent in London ; 
and to permit Siader from the Country, to draw upon him in 
Town: And the only INTENT of it was to indemnify De Mattos 


againſt Slader's OveR-drawing, Unwin v. Oliver, in Canc. Tr. 


12 G. 2. was a like Caſe, determined by the Lord Chanoellor: And 
this Tranſaction tended to enable the Country Trader the better to 
carry on his Trade ; and was s far from being intended to deceive his 


5 Creditors. 


11 muſt be * that this Deed of A includes Goods 
and Utenfils, as well as the Houſe and Mill Sc; And that there was 
No previous Appraiſement, But that was quite unneceſſary: Be- 


cCauſe it could not be ber known how much Money was to be ſe- 
cured. 


; As to the Owner 8 continuing in Poſſeſſion. he Caſe of Merv 
v. Mills, 1 La. Raym. 286, B. R. 1697. was ſo; and yet not frau- 


dulent. Precedents in Chancery 28 5. Bucknall et al v. Roiſton was 


te like. And in the Nature of the Thing, Poſſeſſion could not = 


be delivered in the preſent Caſe; becauſe the Debt to be ſecured 


was future and uncertain, So that this Continuing in Poſſeſſion was 
uo mala Fides, no Badge or Evidence of Fraud: Becauſe it did not 
give the Owner 4 falſe and fallactous Credit. Neither was it ſecret ; 
but notorious: And it was NoT with Intent to defeat and delay his 
Creditors ; but to their Benefit, and calculated to ſupport Sager” $ 


| Credit, and to enable him to pay his Creditors. 


The GENERALITY of a Deed is not akvays and neceſarity an 
Evidence of Fraud: For unleſs there be a Truſt, either expreſſed or 
implied, there is no Fraud: And here is no Truſt, either expreſſed 


or implied: Nor could De Mattos recover more than was fairly | 


; owing to him. 


The Caſe of Ryal v. Rowls was rightly Sled, e that a Se⸗ : 


e curi urity may be loſt, by ſuffering a Continuance in Poſſeſſion.“ 


But it does not follow that our Continuance in Poſſeſſion conſtituted . 
an Act of BanKRuPTCY, Here was neither Impoſition nor , Col- 
luſion: It is only a Nene of his Perſonal . and for a 


fair Conſideration. 


* prove it NoT to be an Abr of Bankruptcy, TR cited ſeveral 
_ Caſes. In the Caſe of De Gols v. Ward, in 1739. the quo animo 
was indeed clear and plain, The next Caſe where a Deed was con- 
dered as an Act of TT: was 2 s Caſe: But that 3 
alſo 
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alſo quite cleat, So again, in MackrelP's Caſe, lately : Where it it 
was indeed given up. But there is nothing INTENTIONALLY ul, 
in the preſent Caſe. 


If this mere Giving Security to indemnify his Banker was an Act 
of Bankruptcy, It could NEVER afterwards BE PURGED : Which 
would be a great Inconvenience to Trade; becauſe it is a common 
Caſe. And this Man gave it to his former Banker, as well as to 
De Mattos. 


It is no Act of Bankruptcy, unleſs the Deed be FRAUDULENT, 
as well as intended to give wnjuſe Preference to One Creditor before 
Another, And there is no Pretence, in the preſent Cafe, that any 
bad Uſe has been made of this Deed. 


The «h Clauſe in 1 Foc. 1. c. 15. would be nugatory, if the 
ſecond was to be underſtood to make the Executing ſuch a Deed 
as this, an 1þſo facto Act of Bankruptcy. It was only a contingent. 
and collateral Security, depending upon future Events and Circum- 

 » ſtances: And therefore there could not, in the Nature of the Thing, 
be either Delivery of immediate Poſſeſſion, or any particular Confidera- 
t10n-Money expreſſed. And De Matto's being liable to be damnified 1 
was, of itſelf alone, a good Confi ſderation. 


The Caſe of Unoin v. Oliver, P. 12 G. 2. in Cane: was bb: : 
Unwin, being appointed Receiver by that Court, and thereupon 
obliged to give Security, aſſigns his Debts, as a Security (amongſt 
other Things) to the Perſons who were bound for him in a Recog- 
nizance upon that Occaſion : And afterwards he became Bank- 
rupt. This Al pony of his Debts was holden good, | 


Bankruptcy i is conſidered by the AQ of Parliament, as a Ones, : 
The Deſcription of an Act of Bankruptcy, or of Perſon's becoming 
Bankrupt, muſt be therefore taken fir ictly: And the Acts that con- 
ſtitute Bankruptcy muſt be done with Intent to defraud or delay 25 
Creditors. a 
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Put the Caſe of an Officer in the Rewind appointing a Trader 
his Deputy; And, for his Indemnity, taking from ſuch Deputy, 
ſuch a Died as this i is: Would the ct, it make the Trader "By 
| Bankrupt? 


The Act of 21 Fac. 1. c. 19. 10, 11. takes Care of any In- 
convenience to the Creditors, ariſing from the Trader's continuing 
in Poſſeſſion. But ſuch Aſſignments have never been conſidered 
as conſtituting an A& of Bankruptcy. Small v. Oudley, 2 Peere Wms. 
427. Jacob v. Shepherd, there cited, R v. -Rowls, in Canc. 
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27 57 1749: Which was an Aſſignment by 2 the Bank- 
rupt, of all his Goods Utenſils &c, and was made liable to future 
Monies to be advanced. 


The Counſel fir the Plaintiffs in in Rl urged the ide 
that muſt ariſe to Trade, from ſuch General Aſſignments of All a 
Trader's Effects in Trade, un- valued and un- appraiſed; in Order 
to ſecure eventual Debts, not exiſting at the Time of executing the 


Deed : And inſiſted that 1 Jac. 1. c. 1 5. ) 2, 7.80 makes ſuch 


| ds Arai Acts of Bankruptcy. 


Here is 10 Confideration of any Money paid, or any Debt really 


contracted, Nor was any Money afterwards advanced upon this 
| Deed. And for what was then owing to Mr. De Mattos, he had at 
that Time a Warrant of Attorney, to confeſs and enter up a Judg- 
ment : Though it was afterwards deſtroyed, when he OP took 
Foſſeſfion under · che Deed 1 now in Queſtion, 


And Ward, IF there nap been a real Debt ſubſiſting, Yet this 
had been an adi Preference, within the Act. But as it was not 
ſo, nor any thing done i in Conſequence of this Deed, it is merely 


1 FO 


None of che Caſes, on either Side, are in Point 


10 Unoin 8 Caſe, there was a Conse For an Indemnity | is 
a good e And the Caſe goes m6 further than to prove 


- "Fn that it is ſo. N 


But of worsebie Chattles, Poſſ ſion tt to be inftantly and 


5 adtualy given: And of imd or remote Chattels, Poſſeſſion 


ol every Title to it, and every Thing that « can in the nature of the 


Thing, be done towards it. 


"Whereas here: was 70 Attempt to | take Poſſeſſion ; till the Man 


was determinately going to become Bankrupt, by a 22 Indiſpu- 
1 table Act, on the 1 th of November. 


Therefore this Gang Providicn Tar one articular Creditor, im- 


plied à ſecret Truſt or conciliating Favour : Which is a Badge of 


Fraud and Collufion. And no Argument can be drawn from Mort- 


_ gages of Land, (where it is the ꝝſual Method for the Mortgagor 


to remain in Poſſeſſion) to the keeping Poſſeſſion of Goods aſſigned 
over. And if this had been an honeſt Tranſaction, there would' 
have been an Appraiſement and a Schedule ; ; and it would not have' 


5 been leſt tous at ' large. 
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As to it's not being to be afterwards purged ; That | he not 
alter the Caſe at all : For no Act of Bankruptcy can. be purged, 
but by obtaining a Certificate, 


As to21 Jac. 1. c. 19. § 11. cotton in Poſſiflion x was always 
looked upon as an Euidence of Fraud: hr Law 1 is r aeclara- 
tive of what was the Law before. 


The Caſes cited of Ward, 22 and Macrel, prove N Nothing 
anne Us, at all. 


Logp n ELD | Gd The Court would conſider it, both . 
upon the particular Circumſtances, and upon the general Prin- 
ciples: And it would be proper to conſider the Subject, with 
regard to Traders in general, under 13 Elig. c. 7. as well as 
to Traders becoming Banbrupts. And They would give No- 
tice when they were e ready to declare their Opinion. 


Lord Maxsr IELD now delivered the Opinion of the Court. 


The Queſtion is, Whether, upon all the above Circumſtances, 
Slader became a Bankrupt on the 23d of October, or on the 13th 


of November. And the Poſtea is to be indorſed, as to the Time 


of Slader's becoming Bankrupt, according to > the Opinion: of the 
ouſt. : 


All the Acts concerning Bankrupts are to be taken EF LS as 
making One Syſtem of Law: They are All to be conſtrued feveure- D 


by Jar Credits, and to ſuppreſs . Fraud, 


0c Whether a Tranſaction be . or  Gandalene,” is an "1 


Queſtion of 1 Low: It is the * of Eau, n Facts and In- 


tents. 


5 


The 1 which! is the Confderntian of the Deed in 1-Quels 


tion, I allow to be a good, valuable, and true Conſideration : Add 


1 allow this Deed to be a valid TranſaRtion, AS between the Par- 
ties. 


But valid Tranſactions, as is between the Parties, may be fraudulent _ 
by Reaſon of Cpyin, Colluſion, or Capfederacy to injure a third 
Perſon: Ver e * mn 10 K "a B. and Seas. to 


+ +450 


ſtered; This is . acute he alliſts B. to in] jure W Or, 


If a Man knowing that a Creditor has obtained a e againſt 


is Debtor, buys the Debtor's + Noon for a full Price, to ve 
im 


* a . * 
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him to defeat the Creditor's Execution: It is Minden. Anil, 

If a Man, knowing © that an Executor is waſting and turning the 

te Teſtator's Eſtate into Money, the more eaſily to run away with 


© it,” buys from the Executor, with that View, though for a full 
Price; It is fraudulent. | 


Marriage-Brocage Bonds, ſecret Agreements, different from the 
open Treaty of Marriage, and many other Caſes that might be put, 
though for a true and valuable Conſideration, as between the Par- 
ties, are fraudulent, by Reaſon of Deceit or Injury conſequentially 
brought upon third Perſons, 5 


* T: wyne's Caſe, even in a Criminal Proſecution was of this * 3 Co. 80. K 
Sort: The Conſideration of the Sale was more than ſufficient, and 81. 4. 


Whether this Deed be of that Sort, will depend upon the whole 
Purpoſe of it. . . ö 


As to All, except the Leaſehold, It could not have the Effect 
of a Conveyance, if De Mattos permitted Slader to continue in Poſ- 


—_ 


By the expreſs Tenor of the Deed, Slader was to have the abſo- 
| Jute Order and Diſpoſition as before. In Fact, he was permitted 
to continue in Poſſeſſion, and act as Owner. They who dealt with 
him, truſted to his viſible Trade and Stock. They truſted to the 
Bankrupt-Law, that he could neither have ſold or mortgaged ; 

and, in Caſe of a Misfortune, that his Effects muſt be equally di- 
| tributed. They were. impoſed upon by falſe Appearances. ö 


To deceive the more, under a fictitious Shew of Credit, the Bills 
drawn upon De Mattos were made payable to and indorſed by his 
cun Agents. Davis, One of his Agents, expreſly told the Cre- 
ditors, That S/ader would do very well; That Two good Men, 
«upon Security of the Leaſenold, would pay his Draughts:“ But 
_ . concealed that he had mortgaged any Thing elſe. 


A falſe ſhew, by Colluſion, to deceive third Perſons, is generally 
connected with a ſecret Confidence. So here, the Truſt put in Sa- 
der manifeſtly was, That when he could ſtand no longer, he ſhould | 
give Notice to De Mattos or his Agents, deliver Poſſefton, and then 
commit a poſitive Act of Bankruptcy. 


From the Nature of the Fund, Poſſeſſion never could be meant 
to be taken, but as the immediate Fore-runner of a Commiſſion of 
Bankruptcy. He could not ſtand a Moment, after his That 

F Ds Trade, 
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Trade, fd and fluctuating Stock, and Credits were cken from 
him. 


To watch Slader, De Mattos put Sills about him, as his Book- 
keeper ; Agreeable to the Confidence put in him, when Slader ſaw 
he could ſtand no longer, He acquainted Sill and Davis the 


Agent of De Mattos, with it; and by their Advice, firſt gave an 
Order to deliver Poſſeſſion, and then to be denied. This ſhews, to 
a Demonſtration, that they were All aware that Poſſefon was neceſ- 


ſary, and intended from the firſt ; by a formal Delivery of Poſſeſſion, 


when he was determined to break, to evade the * Clauſe in 21 ac. 
1. c. 19. For the Meaſure was inſtantly taken, without any new 


5 Adele. | 


1 will conſider this TranſaQtion more e particularly, in two. (great 


Views: | 


ny In Reſpea of the End; 
2dly. In Reſpect of the Means. 
* Fes to the frſt—The End vropoled by the ſecret Truſt 1 was, that 


in Caſe Slader ſhould become Bankrupt, his whole Eſtate ſhould 
| firſt be veſted in De Mattos, for Payment of what was juſtly due D 
; to him, The Preference aimed at was Sraudulent and anleuful. . 


Suppoſe, after the Conſultation on the 11th. of November, this 


| Deed had been prepared and executed, accompanied with ſuch for- 


mal Delivery of Poſſeſſion : We are of Opinion, that it would have 


been fraudulent, and £ an Act of e 


such Preference is a Fraud upon the whole Bankrupt Law, and 
out defeat the two main Objects it has in View; to wit, the 
Management of the e 8 Eſtate ; . and an cual D ziehn 
among his Creditors. 


The Law gives the Man to Prefena choſen by the 72 
ditors, under the Direction of Commiſſioners, and the Controul of 
the Great Seal. : 


But, if a Bankrupt may convey al to a favourite = friendly 
Creditor, juſt before he orders himſelf to be denied; The whole 
Power of ſelling his Effects, calling in his Debts, and ſettling his 
Accounts, muſt be in ach Single and particular Creditor : He muſt 
have a Right even to the. n of the Books and Papers. 


5 


Hilary Term 31 Geo. 2. 
An equal Diſtribution among Creditors, who equally gave a ge- 
neral perſonal Credit to the Bankrupt, anxiouſly provided for, ever 
ſince the Act of 21 7a. 1. c. 19. 1 


It was thought miſchievous, to ſuffer Priorities to be gained by 
ſecret Liens; as * by Judgment, Statute, Recognizance, Bond, Spe- . g. 
cialties, Attachments by Cuſtom in London or elſewhere, Aſſign- 
ment of Debt to the + King's Debror. Unleſs they took out Ex- + 5 to. 
ecution, theſe All equally gave a perſonal Credit to the Bankrupt, 
and truſted him to manage his Effects. OR 


| Conveyances of perſonal Chattels by way of Security, where Poſ- 
ſeſſion was left * wth the Bankrupt, fell within the ſame Reaſon. -g ix, 


LAN] is held, without Perception of the Profits, by the TITLE. 

But there is 20 Hold of Goops, which the Mortgagor is allowed 

to poſſeſs and diſpoſe of. Therefore, by a + Clauſe in the fame + y ui. 
Act, any Priority by ſuch ſecret Lien is alſo taken away; and, as 

| ſuch Mortgage equally gives a general Credit, He is levelled with 

gy a+ A Td . 


But, if a Bankrupt may, juſt before he orders himſelf to be de- 
nied, convey All, to pay the Debts of Favourites; the worſt and 

dhe moſt dangerous Priority would prevail, depending merely upon 
the unjuſt or corrupt Partiality of the Bankrupt. b 


A * Caſe lately happened, where a Conveyance calculated to * G. 
poſipone one Creditor to the reſt, was held an Act of Bankruptcy. RO . 
It came on before Ld. Hardewicke, the late Ld. Chancellor, at 2 
Lincoln s-Inn Hall, + One Gayner, a Trader, had made an Aſſign- others. 
ment on the 7th of June 1755, of all his Effects, Goods, Stock 1 
in Trade, and Book-Debts, (Except Houſehold Goods, Watches, N 
Plate, Bills of Exchange, Inland Bills, Promiſſory Notes, and Caſh 
then by him, ) to Truſtees, in Truſt to pay themſelves and all the 
reſt of his Creditors, except Foord the Petitioner. But the Truſtees 
_ declined to act under this Aſſignment; He executed another, on the 
th of June 1755; Wherein the Truſtees were to pay themſelves, 
and all the Creditors mentioned in a Schedule; (in which Schedule, 
the Petitioner was not included:) And in this ſecond Aſſignment, 
a large Parcel of Ginger, as well as the Things above-mentioned, 
„„ 8 5 


The Petitioner inſiſted that he ahne could chooſe Aſſignees; fince 
the other Creditors claimed under the A/ignment J 3 
Lad. Hardwicke was clear, © that the executing the Deed of the 


e gth of June was an Act of Bankruptcy.” And all that * 


= 8 Hilary Term 31 Geo. 2, 


2 a b 


— 1 


bs Determination, were of the ſame Oplniog) And every Body 
concerned acquieſced in it. Whereupon the Creditors mentioned 
in the Schedule, conſented to wave all Benefit or Advantage under 
that Aſſignment; and all proved their Debts, in order to receive an 
equal Dividend with the Petitioner: And the Creditors proceeded 
to a Choice of new Aſſignees, 4 


© ; har *6.7 * 
r „„ WI TEINS 
— — - — - 


The Framers of this Deed 80 by Gayner, took for granted, 
ce that if it had been a Conveyance of a/l his Effects, it muſt be 
© bad;” and therefore they colourably excepted Parts. But the 
Contrivance did not prevail, even ſo far as to bear an Argument; 55 
or to be thought, by any Body, worthy of a Trial. b 
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| Abele 4 is a great Difference between the Conveyance of All and 
1 of a Part. A Conveyance of a Part may be public, fair and honeſt: 
| : As a Trader may ſell; ſo he may openly transfer many Kinds of 
Property, by way of Security. But a Conveyance of ALL, muſt 
either be fraudulently kept ſecret; or produce an immediate abſolute 
ee 
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It has been argued, © that after a Reſolution taken by a Trader, - 
* to commit an Act of Bankruptcy, the Trader fo reſolving to de⸗ : 
ER. come Bankrupt, might lawfully prefer a juſt Creditor by convey- 
. 5 "wy Part of his Effects, to ſatisfy that Creditor" 's Debt.“ : 


It is not alley to determine that Queſtion, in this Cauſe; for 
here the Conveyance is of ALL: And therefore I will only tay, 
that no ſuch Propoſition is yet eftabli bed; much leſs, in the Extent : 
whereto it has been urged, 


- y, Lucas . The Caſes mentioned. were * Cock v. Goodfellow: ＋ Jaceh v. 
$299. Sheppherd; 7 + Small v. Oudly; and ruin v. Oliver, $7.1 

+ Cited * | 

Peere Mil- 

3 430, In the Caſe of Cock v. Goodfellow, the Fact did not give Riſe to 
$5 >. iyi, any Queſtion. An immediate Proſpe& of a certain Bankruptcy 


| 

| 

| 

| 

| 

Il 3 127. Was not the Motive to what Mrs. Cock did. She was ſolvent at the 
1 e 
J 

* 

] 

; 


Time; and, that very Day, lent 40,000/. Beſides, her Children, to 
whom She was Guardian and Truſtee, were not upon the Foot of 
Common Creditors: The Court of Chancery would have decreed Her 
to Place their Fortunes out upon Government or real Securities. 


n As to the Caſe of Jacob v. Stepperd, have looked into the Re- 
1 8 giſter's Book, upon this Occaſion: And I have a Note of it, as ſtated 

a by Ld. Hardwicke in the Cauſe of Bourne v. Dodſon. And it 
Was this N 


Mr. Thomas Leigh, (the once ) who was a J. urkey-Merchant, 


by Deed dated the 8th of — 1709, ſold and conveyed — 
2 Goo 6: 


* 

UPE r * 
— ao wa IT ERS 

— — - 72 4 MEER 


r N 
Lo OY . 
— Us 
L x 
% 
＋ x y " 1 


Hilary Term 31 Geo. „ 479 


2 


Goods in the Hands of his Factors, to Mr. William Snelling; upon 
Truſt to apply the Money ariſing thereby, in Satisfaction, in the 
firſt Place, of a Debt of 1 500 J. due to Snelling himſelf; and then 
of a Debt of 1551/7. and Intereft, due to Geo. Morley; and out of 
the Reſidue, to pay ſuch of the Bankrupt's Creditors, as He, with 
Merley's Conſent, /hould diręct: And if there ſhould be any Surplus 
after the ſaid Snelling's and Morley's Debts were paid, and ſuch 
Sums for which they were Bail or Security for the ſaid Bankrupt, 
the ſame was to be paid to the ſaid Bankrupt his Executors, Admi- 
niſtrators and Aſſigns. | | 


Afterwards, by Deed dated 16th December 1 709, and by Deed 
dated 2oth January 1709, other Debts were appointed to be paid, 
agreeable to the Power reſerved by the former Deed. 


On the 1 1th of February 1709, Thomas Leigh failed, and com- 
mitted an acknowledged Act of Bankruptcy: And a Commiſſion 
was taken out, and his Eſtate and Effects aſſignet. 


The Truſts of the Need of the 8th of June 1709, were imme- 
diately, and openly carried into Execution: So that no Queſtion ever 

did or could ariſe upon the * Clauſe of 21 Ja. 1. c. 19. But the Aſ- 5 ni. 

ſignees brought a Bill againſt all the Parties claiming under the 

Deed of the 8th of June 1709, and the ſubſequent Deeds; * to 

* have them ſet aſide; and to have an Account of the Money 

which they had received;”” upon two Grounds; 1ſt. That the 
Deeds were obtained by Fraud and Impoſition on Leigb the Bank- 
rupt; 2dly. That they were an Impoſition upon the other Creditors. 


The Cauſe came on to be heard at the Rolls, upon the 16th of 
Fune 1725. Sir Jo. Jekyll took time to conſider of it; and ordered 
all the Pleadings and Proofs to be left with Him: and upon the 
17th of December, Sir Joſeph gave judgment. He thought theſe 
Deeds could not be looked upon, or ſet aſide, upon the former 
Ground, viz. as a Fraud upon the Bankrupt: But He declared the 
ſaid Needs to be FRAUDULENT, and an Impoſition upon the 
Creditors of the Bankrupt; And decreed them to be jet afide, 


In making this Decree, He went upon right Principles; but 

did not attend to it's being a Bantrupcy, if it was really fraudulent ; 

And that a Court of Equity could not decree it to be fraudulent, 

_ unleſs it was fraudulent af Law; in which Caſe, it would conſti- 
tute an Ad of Bankruptcy, of itſelf. p 


On the 6th of Auguſt 1726, Ld. King, upon an Appeal, directed 
an Iflue at Law, to try, © Whether by the Execution of the 1 
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ce of the 8th of June 1709, Thomas Leigh became a Bankrupt; 92 
any other, and what Time.“ The Jury found he became Bank- 
rupt on 11th February 1709. PT OT T 7. OO” Wit: 


Upon the Equity reſerved, Ld. King eſtabliſhed the Deeds; held 
the Plaintiffs to be only intitled to the Surplus, after the Trufts in 


the Deeds were performed; and decreed the proper Accounts againſt 


the Defendants, of the Money they had received, in Order to find 
out that Surplus. i wed Mats 6 


Many very obvious Obſeryations occur v pon this Caſe. 


Sir Toſepb Jekyll was ſo ſtruck wich the Objedtions of Fraud 


from Preference, that He ſet aſide the Deeds, with Colts. 


Ld. King reverſed his Decree; becauſe no Deed made by a Tra- 
der can be fraudulent in Chancery, which is not : fraudulent in a 


Court of Law, and an Act of Bankruptcy. Therefore He directed 


an Jſue. 


There might be many Reaſons, ly it was not found fraudulent, 


upon the Trial. The Deed was executed the 8th of June, of ſpe- 


cific Goods; and was immediately carried into Execution. The Act 
of Bankruptcy was not till the 11th of February following: And I 
ſee no Suggeſtion that in June, Leigh thought of committing an 
Act of Bankruptcy. Beſides, one Ground upon which the Aſſignee 
brought his Bill, was © Fraud and Impoſition upon the Bankrupt 


* himſelf, in obtaining the Deeds:”* Therefore, moſt probably, he 


was frightened into giving this Security, by Threats of g Dili- 

gence againſt him, „ Ea 555 | 
The Caſe of Small v. Oudley was determined very ſoon after; Viz. 
upon the 4th of December 1727. The beſt Report of it, is in 2d. 
P. Wms. 427: But it is no where fully. ſtated. I have a Copy of 


the Decree from the Regiſter's Book; as follows— 


On the 2 1ſt of September 1720, Small, (to accommodate Daniel 


and Yoſeph Nercott, Brothers, Goldſmiths and Partners, upon a 
preſſing Occafion,) transferred to them 500/. S. S. Stock; upon 
their engaging © to transfer to him the like Sum in the S. S. Stock 
in a Week or ten Days at fartheſt,” and giving a Note for that 


Purpoſe. 
They ſold the S. 8. Stock for 18001. 


On the 29th of September 1720, they made the Aſſignment of 
their Sdare in a Wine-Partnerſhip with Oudley, carried on ſolely in 


his 


. ĩͤ KU 
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ki Name, (in which, they had Two Thirds, and Oudley Vhie 


Third;) as a Security for e $oo/l, S. S. Stock; and re- 
citing the Truth of the Caſe. 


They, at the ſame 1. aſſigned two Lau Eftates to Small, 


for the ſame Purpoſe. 


Their Intereſt in the Wine Trade was but zool. And Oadley 


after that Time: But an Iſſue had been directed in another Cauſe, 
to try © Whether the ſaid Nercotts were Bankrupts at the Time 


e they executed an Aſſignment to Small, of a Leaſe of certain Houſes, 


« on the aid 29th of September 1720. 5 


The above Facts are admitted by the Aces; 10 Fraud is ſug- 


geſted; and they do not mention any Defire to have the Time of the 


Bankruptcy tried over r again. 


Sir Yoſep b 2 I, in 2 Peere Vm. * gives ſtrong Reaſons againſt 
the Decree He boy ght Himſelf bound to make, becauſe Ld, King 


| had juſt eſtabliſhed, 0 That a Deed by a Bankrupt could not i 
3 ſet aſide, a8 fraudulent | in Chancery.“ „ 


| This Caſe too was very particular.” The Fraud was u pon Small, 
and not upon the Creditors: His Stock was to be replaced, in a 
Week, or ten Days at fartbeſt, by the original Agreement, 1800/. 
"of Smalls Money, went to the Creditors: And this Security amounted 
_ to about 300 /. So that the whole Tranſaction was beneficial to 
the Bankrupt's Creditors, The S. S. Stock was got from Small, 
W mak a View to ſave the Nercetts from breaking. The Security was 


given, at the. very time they were obhged to replace the 500l. S. S. 


Stock: and there was no Pretence that Small afterwards permitted 
them to continue one Moment. in . Mon. 


The Caſe Lp 8 v. 5 * J. 12G. 2. 1 1 entered i in the 


7 Regiſter s Book: But] have ſeen a fuller No ote of i it, khan was cited 
at PE | Bar. 


It v was an n Aſſignment of lent Debts mentioned i in a Schedule; 


to indemnify his Sureties in a Recognizance. Martin Unwin had 
been appointed Receiver of a Lunatic's Eſtate: And the Plaintiffs 
became his Securities, by Recognizance, *that He ſhould account 
for what He ſhould receive under the Orders of the Court.“ Two 


pad a Right to carry on the Trade till Chriſimas 1723. The Bill 
(which was againſt Oudley, and againſt the Afignee under a Com- 
miſſion iſſued againſt the Nercotts,) was not brought by Small, till 


* pa. 429.10 
431. 


* $79 and 
Marl. Ina, 
againſt Oliver 


e 0; Aſhpn- 


ees of Mar „ 
tin Unawin, 
3 a Bankrupt : 
Eafler Term | 


1739: 


Years after, Martin Unwin, by Deed reciting * that 604/. was 


4 de from Him to the Lunatic's Eſtate, aſſigned to the Plaintiffs, 
SL 62 1 ſeveral 


CD ( ion. wn. 26 * 
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given the Bankrupt, upon a ſecret Truft © BE deliver P oſſefſion * 4 


* 3 Co. $1, 4. 


ſeveral Debts mentioned in a Schedule annexed to the Aſſignment; 
To diſcharge the 604 J. and to indemnify them againſt this Securit 
which they had entered into for Him. A Month after this Ar 
ment, Martin Unwm became a Tn On 


The Act of Bankruptcy was admitted to be a Month after the 


Aſſignment. No Queſtion was made upon the Clauſe in the 


21 Ja. I. c. 19. And there was no Suggeſtion, * that the imme- 


« diate Proſpect of a certain Bankruptcy was the Cauſe of the Aſ- 


Cc * fignment.” 


1 070 HARDWICKE held that it could not be ſet aſide a8 . 


dulent, in Chancery; unleſs it was fraudulent in a Caurt of Law, 
and an Act of Bankruptcy. And He held © that Indemnity was a 


199 good Conſideration: 125 Of which, there can be no Doubt. 


But adly; (to conſider this Tranſaction, in pes of the Means) 
Suppoſe a Bankrupt could, after a Reſolution to commit an Act of 


Bankruptcy, prefer one of his Creditors, by an Aſſignment of A; 


(which We think He cannot ; ;) Yetin ibis Caſe, the MEANs to at- 
tain ſuch Preference were fraudulent, A falſe Credit is induſtriouſ] 


* to void the Clauſe 1 in the 2 21 Ja; I, c. 19.” 


"hor, three Caſes * been cited to ſhew, 5. That upon a Mort- 


gage of Goods by a Trader, the Leaving Poſſeſſion does not infer 
Fraud; though it may, upon an abſolute Sale. Theſe are the Caſes 
of Meggut? v. Mills et al, 1 Ld. Raym. 286; Bucknal et al v. Roi- 
ion, in Precedents in Chancery 28 LE and Hol x V. Foro, in N. 


27th 5 1749. 


The firſt ; is a direct Authority to the contrary. For Ld. Ch. ; 5 
Holt ſays, If theſe Goods of Wilſen's had been aſſigned to any 


e ofber Creditor, the Keeping of the Poſſeſſion of them had made 
the Bill of Sale fraudulent, as to the other Creditors.” But He 
very juſtly diſtinguiſhed that Caſe ; and ſeems to have conſidered | 
the Landlord (who lent his Tenant Money to buy the Goods, to 
furniſh his Houſe, ) as the original Owner of the Goods. 


"Bucknal et at v. Roiſton was not a Caſe of Bankruptcy, but upon 


the Courſe of Adminiſtration of Aſets, (where ſecret Liens give 


a: Priority 3) 


The ſecond 1 of Fraud in 7 wyne's Caſe, * jg—* The 
Ponor continued in Poſſeſſion, and uſed them as his own ; and by 


Means thereof, traded with others, and deceived and defrauded 
20 them.” 
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Priority 1 and is expreſly * 4 eh by my Lord Chancellor, . Pra- 


| from the Caſe of a Bankrupt, Befides, the Poſſeſſion was there a 1 . 
| Truſt under an Authority to negotiate and ſell; amd could not be Where Lord 
meant to give any falſe Credit. | Chancellor 


admits, „ that 
in Caſe of a 


In the Caſe of Ryal v. Rowls, the Act of Bankruptcy upon u Which Bankrupt,ſuch 

F the Commiſſion proceeded, was Jong after the Mortgages; the Aſ- oa Pol 
I ſignees did not wiſh to carry it farther back; and therefore never make the Sale 
A oy effed ** that the Bankrupt's keeping Poſſeſſion made the Mort- void, againſt 
* gages fraudulent :” But if they had, in that Caſe the Preſump- nia 

tion of Fraud would have been diſproved. The fame Fund was 
mortgaged fix Times over: They All truſted to their Conveyances, 

(like Mortgages of Land,) as a Tile, without Poſſeſſion; though a 


| Bankruptey ſhould — They mijtook the Law; but did not 
evade RE 


| Whereas i the Parties manifeſily were aware © that Poſſeſ- 

„ ſion was neceſſary : The folemn Determination in the Caſe of 

Ryal v. Rowls had made that Point notorious. Poſſeſſion was here 

left, upon a ſecret Truft * to deliver it fo as to avid the Clauſe in 
15 21 e 0. 19. 5 Which, in Fact, was accordingly done. 


Two General Objections, "Fox Inconvenience, have been urged ; Objeaion— 
: Which deſerve an Anſwer. 


1ſt. That it will 105 Credit, if Traders may not WY : Money iſt Objection. 5 
by mortgaging their Goods without quitting Poſſeſſion. 


The Policy al the Bankrupt Law introduced by 21 a. 1. c. 19. Anſwer, 


and followed ever ſince, is to /evel All Creditors, who have not ac- 


tually recovered Satisfaction, or got hold of a Pledge which the 
. Bae could not defeat. 


A Trader is truſted upon iis Charatter, <q" V if ble Commerce: . 
That Credit enables him to acquire Wealth. If by ſecret Liens, a 
N eur might ſwallow up All; It wou'd gall damp that Credit, 


If he mortgages and parts with the Poſſe 72 Jon of Goods, the World 
has Notice: But, to give Priority from mortgaging Goods, of 
which the Trader is allowed to a& and appear as the Owner, would 


be enabling him to impoſe upon Mankind; and draw them | in by 
falſe Appearances. 


No Injuſtice is done to ſuch 8 becauſe he ts truſts 
only to the general Credit of the Trader : The Conveyance is not 
_ bim, but againſt his other Creditors. 


Mortgages 


— 
** 4 
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2d Objection, 


— 


Mortgages of Land are checked by the Title : But where Poſ- 


ſeſſion is not delivered, Goods may be mortgaged a hundred Times 
over, and open a plentiful Source of Deceit. 


The other General Objection from Inconvenience was, © That 
* a fraudulent Deed is an Act of Bankruptcy, upon the Face q. * 


and can never be purged.” 


1 am ſorry the Phraſe has cept 1 into Uſe : Becauſe it confounds 


the Idea which ought to be annexed to it. 


Every equivocal Fact may be explained by Circumſtances. If a 
Trader orders himſelf to be . Circumſtances may ſhew, that 


he did not do it o avord Payment ; but on Account of Sickneſs, or 


| particular Buſineſs. So if he leaves his Houſe, Circumſtances may 


ſhew it was not, 70 abſcond, 


Of all the 05 Facts which can amount to Acts of Bank- 


ruptcy, Deeds are the moſt open to be explained by a Variety of 


Circumſtances. Hardly any Deed is fraudulent upon the mere 
Face of it. It is a good Sale, if the Confideration be true ; Fraudu- 


: 00 & falſe; Good, if Poſſeſſion immediately follows; bad, if it do 


: Nay, the not Taking Poſſe Hun, Toy only Evidence of Fraud, 


al be explained. 


The Uſe to which a Decd is applied, ſhews Ju0 ani mo it was 


made. Leaving Poſſeſſion till after the Act of Bankruptcy, in the 


- Caſe of Ryal v. Rowls, ſhewed there was 10 Fraud; ; and that * * | 
| truſted to the Conveyance, i 


before. 


veyance of 


way of Secunty,zand for valuable Conſideration, is aud and 
an Aﬀ of BankriYp- 


In this Caſe, the Conſultation and Delivery of Poſſeſſion u upon | 


the 11th of November, proves the ſecret Truft, in Confidence of 
which, the falſe Credit was given the Bankrupt before: Ic ſhews 
that Evading the Clauſe in 21 Ja. 1. c. 19. was in the View and 


Contemplation of the Parties. There was no other Reaſon for deli- | 
vering Poſſeſſion on the 11th of Ne nber: Becauſe no Default had 
happened, which gave 7 Mattos more Pretence to enter then, than 


* 


Under all 6 EY Wr are of Opinion That this Con- 
pd Bankrupꝭs whole Subſtance to De Mattos, though by 


The Determination bere, is upon the Adee of ALL, 


Wh Cur. The Poſtea muſt be indorſed, © T hat Richord 
Fader became Bankrupt on the 23d OF OCTOBER.” 


2 Rex 


4 . bo 
i 
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Rex very. Wakefield et al. 


M R. Harriſon had obtained a Rule, in Michoelmas Term 17 5 5. 
to ſhew Cauſe Why an Order of two Juſtices, made upon 


_ ſeveral Quakers, (for Payment of Tithes under the Value of Ten 


Pounds to the Curate of a Chapel) and confirmed at the Seſſions, 
upon an Appeal from it, ſhould not be quaſhed ; together with the 
Order of Seſſions confirming it, See 7 8 V. 3. c. 34. and 1 G. 1. 
S. 2. c. 6. H 2, 


Mr. Norton, in Michaelmas Tem laſt (viz. on 26th November 


Wedne/day 8ik 


e wary 


1758. 


17 57.) ſhewed Cauſe. He gave up the Order of Seſſions, as not 


maintainable : 1 But defended the Original Order. 


To this Original Order, Mr. Harriſon had takes: 4 Exceptions: 


Which were now ſupported by: Him and Mr. Ce Theſe Ex- 
_ were as follow. 


1. It is a joint Order ad on DIFFERENT Paſo, for di Hinct 


Non- Payments of different Tithes: Whereas there ought to have 


been a diſtin Order on EAch. In 1 Strange 471. Between the 


Pariſhes of Chewton and Compton-Martin, the Removal of two dif- 


ferent Families of Paupers by One Order, was s holden bad; Thong 
the Fariſhes were the ſame. 


2d. The TiTLE is in „ Weſlion T berefora hs Juſtices have 5 
Juriſdickion. The Exception in the Act of 1 Geo. 1. Stat. 2. c. 6. 


82. is Unleſs the Titles of ſuch Dues Tithes or Payments ſhall be 
ig Queſtion.” And theſe Words © Unleſs &c.” extend to this 
whole Clauſe ; and are not confined to the granting a Certiorari only. 
And this Fact, of the Title being in queſtion appeared, as Mr. 


Harriſon alledged, upon the Granting the Certiorari, in the 118 
ſent Caſe. ts 


3d. Non conſtat that the two Juſtices who al this Original Or- 
der; are © neither PATRONS nor INTERESTED in the Tithes.“ But 


I G. 1. c. 6. 2. requires that they ſhall be neither One nor the Other. 
Now they ought expreſly to AvER and ſhew (negatively) * that they 
* are not: Or elſe they have no Juriſdiction, by the very Words 
of the Act; The Juriſdiction being given to © Any two or more 
2 Juſtices Se. Orn ER than ſuch as Ge. 1285 


1 _ 4th. 


* egy c : r——_— ” 


Togo or —— ————— —————— 


—— 
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4th. It does not ſufficiently aſcertain and flate WHAT is due and 

V. 3. 8 i. z. payable by the Defendants, or at leaſt, * ror bat, the reſpective 
757 * Sums are due. + One Sum is“ 15.6 . being due to the Curate; 
AR does not not ſaying FOR fobat, Another is, “ being the Value of their 2 at 
require the © cient cuſtomary Payments“. Another is 45. being ' antient 
1 Til Objee © Cuſiomary 8 | 
tion is not 
ſepported by This Order was mad on the Act of 1 G. 1. Stat. 2. c. 6. 8 2, 
the Act, 

which extends the. 7, 8 V. 3. c. 24. § 4. to ALL Payments to 

Miniſters or Curates officiating in G or Chapels. (J. that 

Statute of 7, 8 W. 3. c. 34. F 4: which extends 5h to Tithes and 


Church-Rates.) 


Mr. 8 contre fwd theſs Objections. The Subſtance 
of his Defence againſt them was fully ſufficient, if true: For He 
denied the iſt. to be material; And denied the three laſt, to be 

well founded. 


N The Matter was adjourned to Monday 28th Noventer 8 


Then, this Motion being mentioned again,— 
The Couxr inquired 0 Whether the Return of the cia 
Was filed,” 


And Lord MansrigLD ſaid He had called for, and read. the 
Affidavits made for obtaining the Ces riarri, and upon the ſhewing 
Cauſe. 


Mr. Juſt. DrNIs oN mentioned a Caſe of Rex v. Furnes, B. R. 

H. 6 Geo. 1. upon a Certiorari to remove an Order made upon the 

Act of 7, 8 W. 3. c. 6. for Payment of ſmall Tithes: Where Ld, 

; Ch. J. PRATT thought that where the RIGHT was in queſtion, ſuch. 

| Caſes were never intended to be the Subject of that Act of Parliament. 

He ſaid, this was only ſpoken from a Note, which He had {cen : 

* It is right But it ſhould ſeem to be right * and true; and the rather, from a 
and true: At Cafe of Rex v. Furneſs being mentioned in 1 Strange 204. where an 


leaſt, I have a 


MS. Note of Order for Non-Payment | of ſmall Tithes made on 7, 5 278 3. c. 6, 


the ſame Caſe was quaſhed. 5 
to the ſame _ | | 

Effect, or | 

ſtronger ; (For Adjourned to the preſent Term. 

mine ſays 

85 7 * 4 Lord MANsp IELD NOW delivered the Opinion of the Court. 

of the Statute 


3 1 He begun with ſtating the two Acts of 7 8 22 2 c. 34. 6 mY 


Remedy for and I G. I. Sat. 2. c. 6. (F2.) The former relates only to great 
fall Tithes and ſmall Tithes and Church-Rates; and is temporary. The latter 
Right 1 makes it perpetual and extends it to“ any Tithes or Rates, or a 
greed.“) 4 8 « Cuſtomary 


Fs Hilary Ton 31 Geo. 5 : 487. 


* Cuſtomary or other Rights Dues or Payments elooking to any 
Church or Chapel, which, of Right, by Law and Cuſtom ought 
eto be paid, for the Stipend or Maintenanance of any Miniſter or 
*.Curate officiating in any Church or Chapel.” And Both Acts 
direct “ that the Proceedings ſhall not be removed into any other 


« Court, unleſs the Title ſhall be in Queſtion.” 
It is upon the laſt Act, that the preſent Order was made. 


A Certiorari has iſſued, to remove the Order into this Court; 
And it came on, upon Exceptions to the Order, Both Sides made 
very material Objections. One Side, to the Order; for that the 
Juſtices had no Juriſdiction, becauſe the Title was in Queſtion : 
The Other, to the Certiorari; for that no Certiorari could iſſue, 
by the expreſs Proviſion of the AR, to remove the Proceedings from 


before the Juſtices into any other Court, becauſe the Title was not 


in e. 


The Act was made in Nen to, and for the Eoſe and Benefit 


of QUAKERS ; and to fave them from troubleſome and expenſive 


' Proſecutions : But it never meant, that a mere 'Scruple of theirs, or 


an OBSTINATE With-bolding of the Tithes ſhould be any Hinde- + 


rance to the Matter's being determined by the Juſtices of Peace. 


This would have fruſtrated the very Intention of the Act: Which 


meant to give this Juriſdiction to the Juſtices in har very Caſe ; 


where the real Right and Title to them ſhould not be i in Ditto 


between the Parties. | 


T hen His Londchip direQed the Affidavit 0 on which the Certi- 
 Orars. Was | med to be read. 


lt was therein ſworn on tha ben of the Defenidants, « That the 


* Defendants CONTROVERTED the Title to the Tithes, before the 

ñquſtices; and alſo, That the Title to the Tithes was then, 

_ and at the Time of making the ſaid Affidavit, REALLY in Queſtion.” 
The Juſtices had Notice to he Cauſe again the Certiorari. 


On ſhewing ſuch Cauſe, Find ah Inhabitants of the Chapelry 


3 by their Affidavit“ That ſuch cuſtomary Stipends or Pay- 
ments have always been paid to the Curate by the Land-Holders, 
«© @oithout any Sort of Scruple or Objection except LATELY by the 


Quakers i And no Other Perſons diſpute it. And theſe 5 Perſons 


alſo ſwear © That they believe them 70 be due; And that the former 


« Owners of theſe very Lands (which had been purchaſed about 4. 
On: Lf ago, . theſe Quakeers,) DID PAY 75 bem, as other Perſons 


«aid, 
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©. did, in the ſaid Chapelry;' And theſe Quakers Need the 


Lands as Jucjert to ſuch Payments. 


Theſe are the Affidavits upon which the Certiorari Was 


erated. 


Now if this GrNTRAL Allegation « of the Quakers Controvertiig 
« the Title,” and the conſequential Aſertion that the Title was 
« 77 QUESTION,” (without any further Particulars, or ſhewing at 


all upon what Foot they controverted the Payment) ſhould be 


eſteemed a ſufficient Ground for removing the Orders, It would 
put a total End to theſe Acts of Parliament, and evade the very De- 


tign and Intention of making them, 


For the Quakers might pretend that N are obliged i in Con- 


(cence to refuſe or controvert the Payment of theſe Demands ; and 
conſequently, to queſtion and deny the Right to receive them. Now 

that is the very thing the Acts mean to provide a ſummary Remedy 

for, The Intention was, that in we Caſe, the Juſtices ſhould make 


an Order to compel them to pay. 


'T Bar Affidavits are general, Ty That they controverted the Ti- 


5 tle; and that it was really in queſtion.” 


Where by the Affdavits made by the 5 old Inhobitants, it is 


very plain that the former Owners of theſe very Lands have aha 5 
paid; and that theſe Quakers, who are the ſubject of this Order, 


have no Pretence to diſpute it, upon any other Foot than their own 


general Scruple to pay any Demands of this Nature: Which theſe 
Acts are, for their own Eaſe and Advantage, calculated to compel 


them to do, in a Method the moſt gentle and convenient for lem. 
n 8 ſcruple to pay without Compulſion. * 


We are All of Opinion, as to the Merits of the Caſe, that the 


Title i is not ſo controverted, or ſo in Queſtion, as that the Juſtices 


can be precluded from Juriſdiction, or their Order be regularly 


and properly removed into any other Court. 


And We are All of Opinion That the Rule for the 8 MW 


having been made abſolute, and the Return thereto having been 


filed, ought not now to ſand in the Way and prevent our Coming 


at the Real Juſtice and Merits of the Caſe. For if the Certiorari 


iſſued improvidè, We can Order it to be Juperſeded ; and the Return 


to be taken off the File. 


EEE — There 
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There have been * ſeveral Inſtances of thi—(a) One was — 35 8 2 
an Order of two Juſtices was appealed from; and before the Time 8 ng 
of (a) 

when the Appeal ſhould in Courſe have come on at the Seſſions, a Rex v Ex. 
Certiorari was brought to remove the Order : And, becauſe the Nicholls, Paf. 


Certiorari was brought before the Time of hearing the Appeal was Ty 60 * 


Rex 
come, the Certiorari was quaſhed, and the Return taken off the v. Covers, 
File | | . 28 C. 25 
e | | 7 ng 


The (8) Other was A n to remove an Indictment "IN 
the Old Bailey : And it appearing to this Court, that They could not. 
give Judgment, but that the Scſſions of Oyer and Terminer at the 
d Bailey ought to do it; the like Method was taken, And it was 
ſent back to the Court below, for bem to pronounce the Judgment. 


Therefore, upon this Caſe, We are All of Opinion That the. 
Writ. of Certiorari be ſuperſeded (quia improvidè emanauit 3). the 
Return taken off the File; And the Order remanded. 


His Lordſhip added this Hint, to be aha} in Gare Caſes, of 
this Sort; vig. That upon All Orders of this Kind, the great 
and material Point muſt be Whether the TiTLE To the 

_& Tithes was REALLY in queſticn, or not; and ** to be 
« determined, before the Certiorori iſſues. 5 


N 3 
Upon a ſubſequent Motion, on Behalf of the Quakers, to o dis. 
cCharge their Recognizance, for that the Order was not af- 

fir med; there was a great Litigation W. hether the Qua- 

« kers. ſhould pay any Coffs, or not; And if any, then to 
What Point of Time.“ The Diſcuſſion of which pe 

Ron, and it's Determination, vide . N 


Godin et ral verſe London Affurance Company. |  Fherſdey am 


Lap eg 
1758. 
HIS 1 was a Point reſerved at Ni T1 Prius, before Lord Mans 7 
L, at Guildball. e 


' The Quattion, ftrongly Bande! there, was © | Whether, the 
« Plaintiff ought to recover his WHoLE Loſs, or only Harr;“ It 
being hr * that there was a DOUBLE Inſurance.” 


A Verdict was found for the Whole, ſubject to the Opinion of the 
Court: And if the Court ſhould think, upon his Lordſhip's Re- 
port, © that the Plaintiff, by Law, ought to recover for Half his 
__< Los only,” then the Verdict to be entered up as for Ha of. : 

7 7 268 Wy 
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It was argued, Veſterday, 95 ſeveral Counſel on each Side: And, 


this Day, 


Lord MANSFIELD delivered the Opinion of the Court, 


He begun with ſtating the Facts, as they appeared to Him at the 


Trial: Which were Theſe— 


Mr. Meybohm, of St. Peterſburgh, had Dealings with Mr. Amy- 


and and Company, of London; Who often ſent Ships from London, 
to Mr. Meybotm at St. Peterſburgh. 


Meybohm, as pe by the Evidence, was indebted, on the 


| Balance of their Accounts, to Amyand and Company. 


Amyand and Company ſent a Ship, called the Gallomay, Stepben 


Baer Maſter, to Mr. * at St. Peterſburgh, to fetch certain 
Goods. 


Meybobm ſent the Goods; and promiſed to ſend the Bill of 


: Lading by the next r Poſt, but never did. 


Afterwards, VIS. in Auguf 1756, Amyand and Company got a 


Policy of Inſurance from private Inſurers, for 1100 J. on the Sh1p, 


Tackle, and Goods, at and from London to St, Peterſburgh, and at 


and from thence back again to London ; which Policy was ſigned by 
feveral private Underwriters, quite different Perſons from the preſent 
| Defendants : And of this Sur of 1100/. thus underwritten, 500 /. 


-was declared to be on Parts of the Ship; And the remaining 
600 /. to be on Goods, 


. 26th Auguſt and 28th Star 1756, (Both included,) 


Mr. Amyand inſured 800 J. more, with other private Inſurers: 


And this latter Inſurance was upon Goods only ; ; and was song at and 


7 St. Peter ſourgh to London. 


On 28th, 29 h ind zoth of Ofoter 17 0 Mr. Pe inſured 


900 l. more, with other private Inſurers: Which 4% Inſurance was 
on Goods only, at and from the SOUND to London. 7 


80 that the whole Sum thus fra by Amyand and Company, 
was 2800 J. Of which 2800 J. the Sum of 2300 J. was on Goods ; 


the remaining 50⁰ J. was on the Ship. 


"OT. al Letters being 6 given in Evidence, It appeared that «Mae 


_ wrote from Peterſburgh, on 7th September 1756, (the Date of his 


firſt Letter on this Subject,) to Amyand and Company; and men- 
tioned What Goods He ſhould ſend to them, referring to the In- 


4 voice 


2 
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voice for the Particulars; and directed them to get Inſurance thereon, 
and to place the Goods and the inſurance to a particular Account 


which he named in his Letter; in which, He alſo ſpecified ſome 
Iron, which was for Mr, Amyand s OWN Account. 


This Letter Mr. Amyand afterwards received, (probably, about 
the 27th of October: And in Conſequence of it, made the Inſurance 


accordingly, upon the 28th, 29th and Zoth of the ſame Oclober, 
as before mentioned. 


1 baving ſhipped the Goods indor fo the Bill f Lading 
to One Mr. John Tameſz in Moſcow, (the Plaintiff, in Effect, in 
the preſent Action:) Who, on the 7th Ober 17 56, wrote to his 
Correſpondent Mr. Ubthof, here in London, © to inſure theſe Goods.“ 
In this Letter, He defires Mr. Ubthoff to inſure the whole, * that 
: 4 fe 7 ameſe might be ſafe in all Events; For He ſuſpected that 
« theſe Goods were intended to be conſigned by Meybobm to ſome 
« body elſe, and perhaps might be inſured by ſome other Perſons :"' 
And He ſays, They were transferred to Him, in Confideration of 
his being in Advance to Meybobm more than their Amount. This 
Letter from Mr. TJameſæ, with theſe Directions“ to inſure,” was 
received by Mr. | Uthef, on the 15th of November 1756, 


Mr. Ubtheff accordingly applied to the Defendants PE Taker 


Aſſurance Company; and diſcloſed to them, at the ſame Time, All 


theſe Particulars: And they, upon the 16th of November 1756, 


AFTER being thus APPRISED © that there might be ANOTHER J[n- 
ſurance, made the Inſurance now in queſtion, for 2316/7. on 
the Goods, at and from the SOUND to Tanten The Goods were 


C ot, in the Veraz 


Mr. Ubrboff 8 be was made by the Plaintiff's Godin Guin 


and Company, who are Inſurance Brokers : And they declare That 
this Inſurance (which is expreſſed to be made by them, “ as well 
ce in their own Names, as for and in the Name and Name of all 


and every Other Perſon or Perſons to whom the ſame doth may 


or ſhall appertain, in Part or in all,“) was made by Order of 


Henry Ubthoff Eſq. This Declaration is indorſed upon the Policy; 3 
and! 18 dated 18th. November 17 $6; -- : 


There is no Doubt, as to the Value of the och or as to the 
Loſs of them. And it is admitted by the Defendants, That the 


© Plaintiff ought to recover Half the Loſs, from The: But they 
ſay, they ought. to pay only Ho t, net the Whole of the Loſs. So 


that the only Queſtion is 


iP Whether the Plaintiff ; is 2 upon the Circomſtances of 
<« this Caſe, and upon the Facts I have been ſtating, to recover the 
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e Work Loſs from the preſent Defends; Or ou the Harr 
* of his Loſs from Them, and the Remainder from 1 enn. 
< ters of Mr. Amyand's Policy.” 4; 


The Verdict | is found for the Plaintiff, for the Whole : But it is 


agreed to be ſubject to the Opinion of this Court, Upon the mon 


1 have Juſt mentioned. 
Firſt—To con ſider it, as between the . and Inſured. thy 
As between them, and upon the Foot of Commutative Juſtice 


merely, there 1s no Colour why the Inſurers ſhould not pay the In- 
ſured the Mole: For they have received a Premium for the whole 


| Riſque. N 


Before the Iotroduction of Wagering Policies, It was, upon Prin- 
ciples of Convenience, very wiſely eſtabliſhed, „That a Man 


„ ſhould 79 recover more than He had loſt.” Inſurance was con- 


ſidered as an Indemnity only, in Caſe of a Loſs: And therefore the 
Satisfaction ought not to exceed the Loſs. This Rule was calculated 


to prevent Fraud; Leſt the Temptation of Gain Thould occafion 
unfair and wilful Loſſes. - 


If the Infared:} is to receive but One Satisfaction, Natural juſtice | 


ſays that the ſeveral Inſurers ſhall All of them contribute pro rata, 


= to ſatisfy that Loſs againſt which they have All inſured, 


_ 2 


No particular Caſes are to be found, upon this Head : Ge. at 


leaſt, None have been cited by the Counſel on either Side, 


Where a Man makes a double Inſurance of the fame Thing, f in 


ſuch a Manner that He can clearly recover, againſt ſeveral Infurers 


in diſtinct Policies, a dewuble Satisfaction, The Law certainly ſays, 


That He ought not to recover doubly for the ſame Loſs, but be 
content with One ſingle Satisfafion for it.” And if the fame 
Man really and for his own proper Account, inſures the fame Goods 
doubly, though both Inſurances be not made in his own Name, 
but One or Both of them in the Name of another Perſon, Yet that 


is juſt the ſame Thing: For the ſame Perſen is to have the Benefit of 
570 Policies. And if the Mole ſhould be recovered from One, He 


ought to ſtand in the Place of the Inſured, to receive Contribution 


from the Other, who was equally liable to pay the Whole. 


The Act of 19G. 2. c. 37. G's to regulate Talia, and 
for Prevention of wagering Policies,) expreſsly prohibits the Re- 
aſſuring, (after having already inſured the ſame Thing;) Unleſs the 


former Aſſurer ſhall be inſolvent, or become a Bankrupt, or die: 


And 1 it provides * that even in theſe C aſes, it ſhall be expreſſed | in the 
- Policy 
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Policy © to be a Re-Aſſurance.“ So that, here, if Mr. Tameſz had 
Himſelf made a ſecond Aſſurance upon the ſame Goods, and was 
to have had the Benefit of both Aſſurances Himſelf, it had been 
within this Act. N 


But if Tameſs was not to have the Benefit of both Policies in all 
Events, then it can never be conſidered as a double Policy. 55 


It has been ſaid © That the Indorſement of the Bills of Lading Objection. 
« transferred MEYBOUM's Intereſt in all Policies by which the 
Cargo aſſigned was inſured; And therefore Tameſz has a Right 
to Mr. Amyand's Folicy;” and *© that Tameſs, being the Aſſignee 

of Meybohm, is the Ceftuy qui Truſt of it, and may recover the 
Money inſured;” And even © that He may bring Trever, or 
| Detinue, for the very Policy itſelf:“ And it is urged from hence, 
„That He either will or may have a double Satisfaction for the 
cc ſame Loſs.“ | | „„ bo | „„ | 


But, allowing © that by the Indorſement of the Bills of Lading Anſwer— 
« and aſſigning the Cargo to Tameſz, He ſtands in the Place of 
Mx VvBOH“U in reſpect of his Inſurances;' Yet Mr. Amyand has 
an Intereſt of his on, and had actually inſured the Ship and Goods, 
and the Sum of 19001. (upon both together,) prior to any Direc- 
tions or Intimation received from Mr. Meybobm, © to inſure for 
«* Him.” Various People may inſure various INTERESTS, on 
the ſame Bottom: (As one Perſon, for Goods; another, for Bot- 
tomree, Sc.) And here, Mr. Amyand had an Intereſt of his own, 
diſtinct from the Intereſt of ae He had a Lien upon theſe 
very Goods, as a Factor to whom a Balance was due. And He 
had the /ele Intereſt in the Ship: Which was a Part of the Things 
inſured by Him. It is far from appearing, © that even his /aft In- 
* ſurance (in October) was made on the Account of Meybabm, or 
© as Agent for Him.” So far from it, Mr. Amyand inſiſts upon it 
for his own Benefit, (as He expreſsly declared at the Trial,) and ab- 
ſolutely refuſes to give it up or to ſuffer his Name to be uſed by the 
Plaintiff; though He was a Witneſs for the Defendants, and was 
produced by them, and inclined to ſerve them. So that the Foun- 
dation of this Argument, urged by the Defendant's Counſel, fails 
them; And there is, in Reality, Nothing to ſupport it. Gb 


But even ſuppoſing *© that Mr. Amyand had made his Inſurance, 
not upon his own Account, but as Agent or Factor for Mr. Mey- 
© bobm, and upon the Account of Meyoohm;” Yet, even then, Ta- 

meſs can never come againſt Amyand's Underwriters, or come at 
Amyand's Policy, to his own Uſe. For Mr. Amyand, the Factor 
for Meybobm, has Poſſeſſion of the Policy, and appears to have been 
a Creditor of Meybobm's upon the Balance of Accounts between them 
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ä 


at ithe Time when He made the We Avid I take it to * 
now a ſettled Point, “ that a FA c TOR, to whom a Balance is due, 
* has a LIEN upon all Goods of bis Principal, fo long as they re- 


* main in his Poſſeſion.? Kruzer et al. v. Wilcox et al. was a Cafe 


* 12th March jn Chancery upon this Head. It came on firſt, * before Sir John 


1754. 


+ 2d June 
„ 


Strange then Maſter of the Rolls: Who decreed an Account and 
directed Allowances to be made for what the Factor had expended 
on Account of the Ship or Cargo; and reſerved All further Direc- 
tions, till after the Maſter's Report. It came on again, afterwards, 
for further Directions, after the Maſter's Report, before the Lord 
Chancellor; who was attended by four eminent Merchants, who 
were interrogated by Him publickly. After which, He wok Time 


to conſider of i it; And on 1ſt February 1755, decrecd ee that the 


« Factor has a Lien on Goods conſigned to Him; not only for in- 


cident Charges, but as an Item of mutual Account for the general 


cc 


Balance due to Him, ſo long as he retains the Poſſeſſion : But if 
he parts with the Peſſeſf n of the Goods, He parts with his Lien; 

© becauſe it can not then be retained as an Item for the general Ac- 
* count.” And there was another Caſe, in the ſame Court, of Gar- 


diner v. Coleman, a few + Months after; in which, the former Caſe, 
determined as I have mentioned, was conſidered as a Point ſettled: 
And this latter Caſe, of Gardiner v. Coleman, was decreed agreeably 
to it. So that Mr. Amyand, even conſidered as Fafor or Agent to 
Meybobm, and as making the Inſurance upon Meybobpm's Account, 


is yet intitled to retain the Policy; Meybobm being indebted to Him 
upon the Balance of the Account between them: And He has a 


Lien upon the Policy, wh:1/? it continues in his Poſſeſſion. There- 
fore, even in this View of the Caſe, Mr. Tameſs muſt firſt have 


paid to Mr. Amyand the Balance of his ( Amyand's) Account, before 
he could have gotten that Policy out of Mr. Amyand's Hands: And 
conſequently, Mr. Tameſe was very far from being intitled to the 
Benefit of it, as a Ceſtuy qui truſt, hahe and . 


But if the Queſtion Ws Whether Tameſz could take Beneſit of Mr. 
« Amyand's Policy,” were doubiful; Yet, here, Tameſs inſured the 


Goods with the Defendants, expreſsly under the Declaration of his 


Suſpicion © that there might have been a former Conſignation, and 


„ ſome former Inſurance made upon the Goods by fome other Per- 


« ſon;” But He defired to inſure the Mhole, for his own Security: | 


And to this, the Defendants agreed; and took the bole Premium. 
Mr. Amyand infiſted upon his Right to the 2 Benefit of his own 


Policy, when He was examined as a Witneſs; and is now litigating 
it in Chancery. It would neither be juſt nor reaſonable, that Ta- 
meſs ſhould only recover Half of his Loſs from the Defendants, . 
and be turned round, for the other Half, to the uncertain Event of a 

long and expenſive Litigation. I do not believe there ever will or 


can n be any Recovery by 'T, ameſsz or thoſe who ſhall ſtand in his Place, 


4 ahgainſt 


ann 
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againſt Amyand's Underwriters. However, if thoſe Under writers 
are liable to contribute at all, the Contribution ought to be amongſt 
the ſeveral Inſurers themſelves: But Tameſz, the Inſured, has a Right 
to recover his WHoLs Loſs from the Defendants, upon the Policy 
now in Queſtion, by which They are bound to pay the Whole. For 
though here be 9 Inſurances, yet it is not a DOUBLE Inſurance: 
To call it fo, is only confounding Terms. Ir Tameſz could recover 
againſt both Sets of Inſurers, Yet He certainly could not recover 
againſt the Underwriters of Amyand's Policy, without ſome Expence; 
nor without alſo firſt paying and reimburſing to Mr. Amyand the 
Premium He paid, and alſo his Charges, This is by no Means 
within the Idea of a DouBLE Inſurance. Two Perſons may inſure 
two drfferent Intereſts; Each, to the whole Value: As the Maſter, 
for Wages; the Owner, for Freight Sc. But a pouBLE Inſu- 
rance is where the fame Man is to receive #wo Sums inſtead of One, 
or the ſame Sum fuice over, for the ſame Loſs, by reaſon of his 
having made two Inſurances upon the ſame Goods or the fame 
Ship. Mr. Tameſz is intitled to receive the whole from the De- 
fendants, upon their Policy; whatever ſhall become of Mr. Amy- 
and's Policy: And They will have a Right, in caſe He can claim any 
Thing under Mr. Amyand's Policy, to ſand in bis Place, for a 
Contribution to be paid by the other Underwriters 0 THEM. But 
ſtill They are certainly obliged to pay the Whole to HIM. 


| Therefore, upon theſe Grounds and Principles, in every Light in 
which the Caſe can be put, We are All of Us clearly of Opinion, 
That the Verdict is right, as it now ſtands, for the WuolzE; 


Fs cc | PoSTEA be delivered to the PLAINTIFE,” 
Rur k accord. e 


Rex werf Inhabitants of Biſhop's Alf, 


AR. Vade ſhewed Cauſe againſt quaſhing an Order of two Ju- 
| ſtices made for the Removal of James Arnold, Anne his Wife, 
and E. M. and Anne their Daughters Sc. from Saundridge, to Bi- 
ſhop's Hatfield; and an Order of Seſſions confirming it: Both which 
Orders Mr. Yates had moved to quaſh, as being founded upon a 
%% ⁰utöt ͤ ÜA1nu- -. 8 „ 


Ihe State of the Caſe was this James Arnold was hired to one 
Par ſons, a Pariſhioner of Saundridge at 51. for one Year, to wit, 
from Michaelmas 1752, to Michaelmas 175 3. with Liberty to let him- 
felf for the HaxvesT-MonTH, 70 any oTHER Perſon. That the 
— — ſaid 
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faid ans Arnold ſerved the ſaid p until the ſaid ee. 
Month; And, a little before the ſaid Harveſt, aithout the Know- 
ledge of the ſaid Parſons, hired himſelf for the ſaid HARVEST- 
MonTH, to one Thrale of the s AME Pariſh: But went, with the 
Knowledge of the faid Parſons; and worked with the ſaid Thrale for 
the ſaid Harveſi-Month; and received Wages for the ſaid Harveſt- 


Month. That 12 the ſaid Harveſt-Month, the ſaid Arnold brewed 
for the ſaid Parſons: And after the ſaid Harveſt- Month, Arnold 
ſerved the ſaid Parſons for the Remainder of the Year. And the ſaid 


Arnold Loop in the ſaid ParsoNns's Houſe, in the faid Pariſh 


of Saundridge, during the whole Year: And at the End of the rs 
the ſaid Arnold received the ſaid 51, for his Year' 8 Wages. LS 


Whereupon the Seſſions adjudge that the ſaid James Arnold, un- 


der the faid Hiring and Service with the faid Par ſons, in the ſaid 
| Pariſh of Saumdridge, did not gain any Settlement in the faid Pariſh 


of Saundridge: And therefore they confirm the Order of the two 


Juſtices, and difallow the — 


Mr. Wade argued That this was not a a Hiring for a Year, 


AND Service for a Year, To prove this, He cited 1 Strange 143. 
| Rex v. Inhabitans of We t-Waodbay—\Between the Pariſhes of Coombe 


and Meſt-Moodbay:] Where a Hiring © from the Thurſday after 


* Michaelmas, till the next Mzchaelmas,” was holden inſufficient. 

1 Strange 83. Rex v. Inhabitants of Haugbton Several Hirings, 
each for eleven Months, were holden inſufficient: And the Court 

ſaid “It would be dangerous to depart from the Words of the Sta- 

© tute.” 2 Strange 1022. Between the Pariſhes of Seaford and Caſ- 


tlechurch—* Going away 12 Days betore the End of the Year, "Pre 
events the Gaining a a Settlement.” 


He read. that where there is a regular Hiring for a Year, the 


Court will not be over rigid as to the Service. 2 Strange 1232,— 
Between the Pariſhes of St. Peter in Sandwich and Goola/ton | Good- 


neſtone] in Kent was ſo: There, the Servant went to the Herring- 
Fiſhery, with his Vaſter's Leave. 1 Strange 423. Rex v. Inbabi- 
tants of Iſlip were ſmall Abſences; and after a complete and perfect 


Hing for a whole Year. Now this is oy a ”m_ for 11 Months, 
and a Service for 11 Months, 


Mr. Yates contra—The Maſter was bound; though the Servant 


was at Liberty. The Servant was not removeable. He ſerved his 
Maſter, in ſome Reſpects, even DURING thts Month. 


Loxp Mansr1eLp—lt is, in Effect, onh a Hiring for Eleven 


Months: And the Fw Ran is the ane Month of the 
Year, e's RITA 3 


It 
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It is « Lafek, to keep to the Statute. If We owe this,” We ſhall 
not know where to o ſtop. | 


Mr. Juſt. Drxisox concurred. And He obſerved that though 
the Conſtruction had been, in many Reſpects, favourable as 70 the 
SERVACE, yet they had been ſtricter as to the Hiring: And if this 
Was allowed to be a good HIRING, it would tend to enervate the 
AQ, and ſet the Conſtruction quite looſe. 


Mr. Juſt. FosTen agreed, in both, with Mr. Juſt. Dena: 
And he mentioned ſome Inſtances of the former; and particularly 
the Caſe of Weſt-wood-hay, abovementioned. But this 1 Is 8 a Bi 
ae rol 11 Months. 

Mr. Juſt. Woimay S does not turn upon the Obli- 
gation'the Maſter was under; but upon the Obligation the Servant was 
under: And the Servant was uf obliged to ſerve the whole Year. 
It 1s very clear that this is NOT a HI XING within the Act. 


Pr Cur. ada. Sa 36. = IR 
Roxx DISCHARGED, 2 Born Onpens AFFIRMED. $i 


Rofiell qui ang Fee. Gee Ritchen. N 
| eb. 1758. 

C N Theſis 26th January laſt, Mr. Whitaker. moved i in Ar- 
reſt of Judgment, after a Verdict for the Plaintiff in a guz 

tam Action upon the Statute of 1 J. I. c. 22. (* the Duty of Tan- 
ners, Curriers, Shoemakers, and of OTHe Rs cutting of Leather.“ 
A Rule was then made * to bring in the Poſtea.” And the Poſtea 


er, now Wa in, Mr. Whitaker and Mr, Nares TT ORR 


iſt That the Defendant is not. an Ohe of this AA. 


| It is not alledged i in the Declaation « that the Defendant 015 a 2 
* Tanner, Currier, Shoemaker or other Perſon occupied in the cut- 


ting of Leather:”” Which the Preamble ſhews that he ought to 
be. Cro. Car. 587. Lodge v. Heollowell, is an Action brought upon 


another Clauſe of this Act: And there it 7s alledged ** that the De- 


fendant was a Currier &c.“ * Brown's Entries, _, on the * The Words 


Act againſt buying and ſelling live Onttio—Ts Defendant 1 is there Os. aps” 
alleged to be a Ahrrer | ** Defendant, 


6 being a Cur- 


They relied upon the Preamble of the 4 Act, rather than the enac- 4 Bur V. 2. 
ting Fart: and is ao that * muſt be taken together. lere, the 


a „eee e 


are, that 
every Per fon,” 
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Hilary Term 31 Geo. 2. 


An 


2d. Objection— This Action is brought u 75 a Suppoſition, and 
under an Ai , < that a Third Part of the Penalty belongs to 
the Dean and Chapter of Weſtminſter, as Lords of the Liberty where 
the Or FEN CE was committed. Whereas by the Act of Parliament 
this third Part of the Penalty muſt belong to the City of London, 


when the Offence is committed w1THIN THREE MILES of the 


City: Although the Place where the Offence was committed, be 


Non, in any other Reſpects, Atuated within the ſaid City or its 
| Liberties. 


V. ante pa. 
389, 390: 
Rex v. God- 
dard Williams. 


For the 5oth Section of this Act gives to the Mayor of London, 
a JURISDICTION extending to ALL Places & within 3 Miles of that 
City: And at the ſame time, EXcLuDEs All others in general, and 
all the other Juriſdictions thereby eſtabliſhed in particular, from 


having any Juriſdliction at all, within three Miles of the ſaid City, 


So that if the City of London have not Juriſdiction in ALL Places 
within three Miles of the City, they have none AT ALL given 


them under this Act of Parliament. £ 


Ne ow Drury Tides, appears ond was anon to be the Place 


WHERE the preſent Offence was committed: Which is clearly within 


three Miles of the City of London; and therefore is within the Ju- 


riſdiction given to the City by this Clauſe, although it is indeed 4. 


ally ſituated within the Liberty of the Church of Weſtminſter. And 
- conſequently, the Penalty belongs to the 0 of London; and not 


the Proſecutor; and + to the City, Borough, Town, or Lor 05 wy 


to the Church of Weſtminſter. 


[Vide $ 46. which gives the Pender viz. + to the King; 


Lords of Liberties where the Offence ſhall be committed or done. 


T hey cited I Lutw. 138. under this ſecond Objection. 


3d. Odjection. It follows, 1 that the Venue i is  wrong;” it being 


laid i in Middleſex. 


Mr. Nerton contra for the Plaintiff, was s going to anſwer: the Ob- 5 


; jections: But Was prevented by 


Lord MANSFIEL D. 


1ſt. The Act is not confined to particular Sorts of Leather, nor 
to particular Perſons: It extends to ALL red Leather; and to EVERY 
Perſon, The Preamble indeed is general, and does not mean or 
intend to ſpecify and enumerate every particular Caſe. But what 
the Legiſlature had in View, in the making this Act, was ““ to Nee 


5 the STAPLE of Leather, by this Search Se,” wy a 
| An 


eee 


And all the other Clauſes of this Act are general; and are Nor 
confin'd to © Perſons occupied in the Trade or Buſineſs of cutting 
« Leather” This would not have remedied the Evil; or anſwered 
4 the End of the Act: For the Evil is juſt the ſame, if any other 
J Perſons commit this Offence, _ ED rn To Ts 


2dly. The ExTENs10N of the JURISDICT10N of the City of Lon- 
don, undoubtedly, can NoT ALTER fe Loc ALI of the Place 
where the Offence is committed. All that the Act does, is enlarg- 
ing the Juriſdiction of the City of London. Beſides, the Act gives 
particular Penalties for particular Offences: And this Penalty, in the 
6th Section, is given © + to the King; + to him or them that 

<« ſhall firſt ſue &c; And + to the City, Borough, Town, or Lord or 

Lords of Liberties, WHERE the Offence ſhall be committed or done.” 


He conhuded vin ing that it as an excl fin Cale. 
In which Opinion 


The Three Jupces concurring, a RuLE was made, 
That the Poſtea be delivered to the PLAINTIFF,” 


Rex wer/, Inhabitants of Autre. lea 1h. 
„ $ID „„ YN EY pls Feb. 1758. 

q TJ WO Juſtices removed Francis Orton, Lucy his Wife, and 

: 1 Fobn their Son, from Auſtrey to Grindin, (both in Mar- 

1 wickſhire:) Which Order was quaſhed by an Order of Seſſions, 


The Special Caſe ſtated was this—The Pauper Francis Orton be- 
ing at that Time a Poor Child .about TEN Years of Age, was in 
April 1744, legally bound Apprentice, BY the Churchwardens and 
Overſeers of the Poor of the Pariſh of Grindon, to Samuel Lythall 
or the ſaid Pariſh of GRINDON, UNTIL he ſhould attain his Age of 
234 Years, purſuant to the Statute of the 43d of Elizabeth: Which In- 
_ denture was duely approved of by two Juſtices of the Peace, pur- 
ſuant to the Directions of the ſaid Statute. 


The faid Pauper ſerved and inhabited with his faid Maſter, 
in-Grindon, under the ſaid Indenture, TILL Mzchaelmas 1754; at 
which Time, the ſaid Lythall, the Maſter, in Conſideration of 40s. 
then paid him by the Pauper, agreed to DISCHARGE the ſaid Pauper 
from his ſaid Apprenticeſhip: Which Receipt and Diſcharge was in- 
dorſed and written BY the Maſter, on the Back of the ſaid Inden- 
ture; which He then DELIVERED 5p to bis ſaid Apprentice. And _ 

| : „ | | | al 
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500 Hilary Term 31 Geo. 2. 
find Pauper then left bis faid Maſter, and bired himſelf for @ Year, 
and ſerved for a Year, at the Pariſh of Higham. Afterwards, 
viz. at Michaelmas 1755, He Hired himſelf for a Year to Lilly, in 


the Pariſh of Auſtrey aforeſaid, and ſerved the ſaid Year Ix the ſaid 
Pariſb; and received his Year's Wages, | 


The Pauper is now [12th Tuly 1757.] upwards of 23 Years 
of Age: But hath xo attained the Age of 24 Years. 


Upon this Caſe, the Seffions QUASH the Order of two Juſtices. 
And Mr. Wheeler had, (on 27th January laſt,) moved to quaſh 
this Order of Seſſions. Ad 


Mr. Caldecott and Mr. Gue/? now ſhewed Cauſe again 


ſt quaſhing 
this Order of Seſſions. 8 


It, The A pprentice became ſus Juris, by this Diſcharge. 
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No Intereſt at all remains in the Pariſh Officers : Their Power is 
only a limited Power. And a Pariſh-Child thus bound agreeable to 
43 Eliz. is upon the fame Foot as if he had bound himſelf : And 
a0 hen of full Age, is at Liberty to conſent to his own Diſcharge, and 
thereby to put an End to the Apprenticeſhip. 1 9 5 as 


2dly. But if not, yet the Service being by bis Maſter's Leave and 
Conſent, it gains Him a Settlement in the Place where it was per- 
Formed : Which was firſt, in Higbam; and afterwards, in Auſtrey. 
Firſt— The Maſter alone has Power to diſcharge the Apprentice, 
1 Strange 48. Rex v. Barnes is an Authority to prove that the 
Maſter may Ass16nN the Apprentice, though bound out by the 
Juſtices; (the Apprentice conſenting to it.) And the ſame Reaſon 
holds for diſcharging him, as for af/igning. . 


Secondly—It is, at leaſt, a Leave and Conſent of the Maſter to 
the Apprentice's Serving in this Pariſh: And therefore the LasT 
40 Days Service makes the Settlement. This was the very Caſe, 
between the Pariſhes of St. George Hanover Square and St. James, 
in 2 Strange 1001; Where Alice Wheeler, a Pariſh Girl, being 
bound out, her Maſter let her out for Hire to a Perſon in Marybone, 
where She reſided above 40 Days: And the Court held her to be 
ſettled in Marybone. e pe LD 


Mr. Wheeler, Mr. Vernon, and Mr. Norton contra argued for 
quaſhing the Order of Seſſions ; and in Support and for Affirmance 
of the Order of two Juſtices, Sis SS 


| 


The 
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to his being diſcharged ;” which he, being an Infant, was not; 


Hilary Term 31 Geo. 2. For 


The Conſtruction attempted by the other Side, they ſaid, would 
invalidate the Act of 43-Elz. c. 2. Which gives Power to bind 
ſuch poor Lads, fill 24 Years of Age. [See Sect. 5th.] 


They alledged that the Pariſh- Officers, and even the Public are 
intereſted in this. And ſuch an Apprentice cannot be diſcharged 
without the Conſent of the Pariſh-Officers, who bound Him out. 
In 1 Salk, 381. Domina Regina v. Gould, The Court allowed an 
Indictment, for Diſobedience, * in not receiving and providing for 


«* ſuch an Apprentice.“ And they alſo cited 20 G. 2. B. R. Rex 
v. Trevelyan : [But that Point was not there determined. The 


Intereſt of the Churchwardens and Overſeers is a remaining In- 


tereſt. 


—_ Here is no expreſs Conſent by the Maſter to this Service. 
And therefore the laſt 40 Days Service ſhall vt gain a Settlement; 
for want of ſuch Conſent. 2 Ld. Raym. 1352. and 2 Strange 582. 
8. Ko the Caſe of the Pariſh of Buckingham : Which i is in Point. 


Lind Maxse IELD aſked Whether the Apprentice was or Age, or 
' UNDER Age, at the Time of his conſenting to the Diſcharge : ; 
For the whole PRE y—_ THAT. --- 
e 
Mr. Nernerelie was UNDER * at the Time of bis conſentin 
to the Diſcharge : As is evident, by comparing the Dates ſtated ; 
(which ſhew that He muſt have been about half a Year 7 MAGE] 9 


Lond 3 his 1s Nothing in it. If he was 


UNDER Age, his Conſent is quite out of the Caſe; and is exactly 
upon the ſame Foot, as if he had given No Conſent at all: For the 


Conſent of an n Infant-Apprentice can n Ugnity . nor be of any 
Vale. 


2d Pein Then if his Conſent 7s « of no Palidiy, ay as Nething 


”- all, his ſubſequent Services, under the Hirings ſtated. in the 
Order, can never. be en As performed by the Maſter's * * 1. 2 Ld. 


R 
Leave AND CoNSENT ; and * ſo, as being a Service of his Ma- and 1 $2 


and 1 Strange 
ſter UNDER fe Indenture: Becauſe this is no expreſs and explicit 582. 8. C. 


Leave and Conſent given by the Maſter to the Þ+ Particular Ser- the Caſe of 


Buckington 
vice; but was intended to be quite general, and is even founded in a 


a MISTAKEN Apprehenſion © That the Apprentice coULD conſent [+ Which 
was the Caſe, 


capable of doing "IE oe 3 .  habitants of 
Fremington, 

| ante 274. (Ne 
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Hilary Term 37 Geo. a 


p — Juſt. And The * two other Judges being of the fame Opinion, - 
offer Was | 


abſent. Per Cur. Ox DER of Sxssions qu ASH ED: 


Original ORDER AFFIRMED. 


Rex ver. Inhabitants of Cold Aſhton. 


AE Juſtices ads an Order to remove Mary Harriſon, 
Widow, and her 4 Children, (Charles, George, William, and Y 
T7; Jomnai Horr: * ,) from Cold Aſhton to Woodcheſter : And the Se. 
ſions, u . Appeal from this Order, diſcharged it. Z 


The Special Caſe ſtates— That in Juby 1725, Daniel Herrin 
_ Mary his Wife, and William Harriſon their Son, went from 
oodcheſier to Cold Aſhton with a Certificate from W: mdcheſler; di- 
er, to Cold Aſhton, acknowledging © That they the ſaid D. H. 
and Mary his Wite, and William H. their Son, and ſuch other 
© Children as they the faid Daniel H. and M. his Wife ſhoũld have 
e afterwards born in Cold — were Inhabitants guy ſettled ; in 
cc '** Woodcheſter."" 9 8 | 


. That the Gaid Daniel Side and Mary his Wife and Willom 
. their Son, lived in the ſaid Pariſh of Cold Aſbton under the ſaid 
Certificate, from the ſaid Month of July 1725, till about Chri//mas 
1728: At which Time, William Fido, the Father of the ſaid Mary 

the Wife of the ſaid Daniel Harriſon, DIED INTESTATE, leaving 
the ſaid Mary HS DAUGHTER AND FIVE OTHER Children ; And 

was at the Time of his Death poſſeſſed of and intitled unto 4 
TENEMENT and 2 . Acres of Land, of the Yearly Value of 6 J. 
17 5. ſituate in Cold . Aſhton, for the Remainder of a TERM of 99 

Years determinable on the Death of himſelf and of the faid MaRY 
bis Daughter, the Wife of the faid Daniel Harriſon. 


That upon the Death of the faid William Fido, the faid Dane 
Harriſon and Mary his Wife, and the ſaid Williaw Harrijon their 
Son, (He being hn about 5 Years old) ENTERED pn and TOOK. 
 PossEss10N of the ſaid Tenement and Land; And the ſaid Daniel 
Harriſon and Mary his Wite have LIVED IN and OCCUPIED the 
Jos, ever mee, until this Time, 8 en 
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That there being a CusTom in the Hundred of Puctlechureh:i in 
| which the faid Pariſh of Cold Aſbton lies, for the Occupiers of 

:  *. ſmall Tenements within the ſaid Hundred to ſerve the Oppice of 
©'TYTHINGMAN for HALF @ Tear ONLY at à Time; the ſaid 


3 Daniel 
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D Harriſen about 2 c Shes: ago, . the uri ICE ＋ Tv 
THIN MAN for the ſaid Pariſn of Cold Aſhton for nal a Year 


ONLY; and about five Years ago, ſerved the ſame Office, for the Pew 


Pariſh, for ANOTHER HALF Tear ONLY, 


But that No Adminiftration of the Goods or perſonal Effects of 
the ſaid William Fido was ever granted to, or taken out by the ſaid 
Daniel Harriſon and Mary his FIN or either of them, or — other 
Perſon. 


That the ſaid William Harriſon lived with the ſaid Daniel H. 
and Mary his Wife, in the ſaid Tenement till A Bou Tf 8 ok g Years 
ago: When he married the abovenamed Mary (his now Widow ;) 
by whom he had the Iflue abovenamed, Charles, George, Witham, 


and Thomas H. their ſaid Children. 


That after the Marriage of the 1 William Harri 1 the Father 
of the Pauper Children, with the faid Mary his Wife, they lived 
im the faid Pariſh of Cold Aſhton, ſeparate and apart from the ſaid 


Daniel H. and Mary his Wife, until the Death 'o tbe 8 e 
wheel happened about 17 Year ago. 


And the ſaid Mary the Widow f the ſaid Willom . che E's. a= 


ther, and her faid 4 Children, having after the Death of the ſaid 
 Willam H. the Father, become actually chargeable to the ſaid Pariſh 


of Cold Aſhton, they the ſaid Mary the Widow, and her ſaid 4 Chil- 
dren were, by the ſaid Order of two Juſtices, removed from Cold 
Aſhton to Weodchefter ; They the ſaid William Harriſon the Father, 
or his ſaid Widow or Children, Nor having gained any Settlement, 
AF/TER Wn giving of the fois Certificate, except as aforeſaid, 


VMI. Huſty and Mr. Norton had (on 27th Tay laſt) move 


wo quaſh this Order of Reverſal, and to affirm the Ms one. 


Mr. Sli, Mr. J. Morton and Mr. Ne now en Cauſe 


againſt quaſhing the Order of veſſions, which diſcharged the Order 
Uſe two * and * affirming that of the two Juſtices, | 


"i 


They infiſted that De mel Harriſon gained a gente in Cold 4. 
Afton, by both the Methods directed by the Statute of 9, 10 J. 3. 
c. 11; viz. By reſidiug upon a Tenement of his own; and alſo: by 
executing this public Office for one whole Year; (for the two Halves 


amount, they faid, to a whole Year;) And which is an Annual 


Office in it Nature. In H. 9 G. 1. B. R. 1 Strange 544. Between 


the Pariſhes of Burleſcome and Sampſord Peverell; the Office of 
| Tythingman was adjudged to be © an annual Office «within the Pa- 


a 1 within the Words and Meaning of the Act. And the 
— electing 
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Hilary Term 31 Geo. 2. 


electing him Ywice into the Office, ſhews their Approbation of 
him the ſtronger, as a ft and proper Perſon to execute ſuch an 
Office. 855 Ty 

LORD MansFIELD—By this Cuſtom, as here ſtated, it is af an 


annual Office, but an Office for half a Year only. 


Whereupon, the Counſel for Mocdebeſter proceeded as to the other 
Method directed by the Statute; And argued that, as to the beneficial 
Intereſt ariſing upon the Death of William Fido, though No Admini- 


ſtration was taken out, yet an EQUITABLE Right veſted in Daniel H. 


by the Statute of Diſtribution; And that is ſufficient, without Admini- 


ſtration. The Truſt of a ſmall Part of a Cottage is enough to gain 


% . q en 
Williams 50. 
under Note D. 


a Settlement. 1 Strange 97. Between Murſley and Grandborough 
Pariſhes. And in H. 1708. Grice v. Grice, in Chancery, It was 
determined by Ld. Cowper, © That the equzzable Right * veſted by 
the Statute of Diſtribution.” They accordingly entered upon it, 

and have enjoyed it ever fince: Which will appear, on Computa- 


tion, to be 29 Years and an Half. And 29 + Years Poſſaſion upon 
it, is ſufficient to gain a Settlement. And no Adminiſtration was in 


the preſent Caſe, granted to any one elſe; Nor any Objection made 


to their Right, Therefore He had both the equitable Right, and 


the undiſputed Poſſeſſion for ſo many Years, And there was 16 other | 


= Perſon who had any legal Claim upon it. Which, ſurely, 1s enough: a 


For it is both the equitable and alſo the legal Intereſt united. 


There are indeed two Caſes, that may be urged againſt us; vis. 
Farringdon v. Widworthy, Tr. 1737. 10 & 11 G. 2. where a Poſ- 
ſeſſion for five or fix Years only, without taking Adminiſtration, 


was holden not to gain a Settlement: And South Sydenham v. Lamer- 


ton TJ. 3 G. 1. in 1 Strange 57. which was a Refidence for only 


two Years upon a Tenement that was the Mother in Law's; and 


no Adminiſtration taken out. But it appears by Strange's Reports 
that it went off upon another Point. And in Lucas 389. It appears 


_ expreſsly that the Court gave 20 Opinion upon the Queſtion about 


the Right to an Adminiſtration being ſuch an equitable Intereſt as 


would amount to a Settlement, without afiually taking out Letters of 
Adminiſtration, 5 e np op 


But ſuppoſe Daniel and Mary Horriſon to have at firſt entered 
WITHOUT a Title, yet after 20 Years Poſſeſſion, their Poſſeſſion 
became lawful, Now here appears to be ſuch a Poſſeſſion, of twenty 
Years: And they moreover remained Nine Years after that, with- 


out Interruption,” Now, the Caſe in 1 Strange 608, Between the 


Pariſhes of A/bbrittle and Myley, and 8 Mod. 287. S. C. is a full 


Proof © that long Poſſeſſion (as thirty Years) will gain a Title, 


* againſt all the World, but the Lord; and even againſt Him, unleſs 


4 a upon | 


; Hilary Term 31 Geo. 2. 


— 


«© upon Ejectment. And in EjeAment, 20 Years Poſſeſſion will 
5 either make or defend a Title.“ 


The Pauper's Settlement is derivative under the Certificate; And 
therefore if gained 1 in Cold Aſbton, muſt be as by a Certificate-Per- 
ſon. There is no Doubt, but this would have gained a Settlement, 
if the Title had been coMPLETED by Adminiſtration : And the 
WANT 75 Admin 3 will not, in thts Caſe, prevent it. 


Indeed, in n the Caſe of Farringdon v. Wideortly where the Poſ- 
ſeſſion was only five or fix Years, it was determined“ that no Set- 
« tlement could be gained, in ſuch a Caſe, without taking out Ad- 
« miniſtration.” However, perhaps, if 1 it was Res integra, | it would 
not now be fo determined. 


But certainly, that Principle if admitted. ought 7 not to be Ex- 
TENDED. And the Authority of that Caſe ought not to interpoſe 
lere: (Iſt.) Becauſe there the Poſſeſſion was only five or fix Years, 
after the Death of the Pauper's Father. Here there was a Poſleſ- 
ſion of 29 4 Years, (2dly.) There the Term Was gone, was expired, 
before the Removal of the Pauper; And the Adminiſtration was not 
taken out r- the rg wg of the Term, and after the ma- 
king of the Order. Here, the Term and Intereſt, both exiſt: And 
the Poſſeſſion #i Dove at the Time of making the preſent Order of 


Removal. 


The Right is bs veſted i in the next of Kin, that if ſuch next of Kin 
7s once in Poſſeſſion; ſuch Poſſeſſion ſhall not be deveſted, woithout 
ancther Adminiſtration taken out by ſome other Per ſon. Nor could 
even a rightful Adminiſtrator evict, AFTER à quiet Poſſeſſion of 29 
Tears, And now, ſhall an Or tr of two Juſtices effect what an 
Aclicu of Ejement would not be able to effect; MO, not. 


2d. Point—Suppoſing a Settlement in Daniel the Father and ad. 


Mary his Wife . Whether that ſhall communicate a Settlement 
to William the Son and his F; amily. 


Now this derivative Settlement may be conſidered as Wande re- 


FI to the Certificate Laws. Here, William the Son continued 
with his Father, above 20 Nears after his Father and Mother came 
into Poſſeſſion of this Tenement. Therefore THIS was his deriva- 
tive Settlement at the Time when he ſeparated from his Father's 
Family, and became emancipated: For his Father and Mother had 
THEN a complete Title, even upon an e from their e 


of Palio 


II the Son had married and thereby become emancipated, even 
in the Midſt of the F ather's inchoate Title, and before it became 
| CN Completed 


— 


. 


N * 


Hilary Term 31 Geo. 2. 
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completed by full 20 Vears Poſſeſſion: vet it N have Relation 
to the Beginning of it, if it had afterwards become actually com- 
pleted to full 20 Veard by Elapſion of Time. But here, the Son 
did not become emancipated, fill the Father's Title was become com- 
pleted by a full 20 Years Poſſeſſion. 


The un- emancipated Son's derivative Settlement ſhifts and varies | 
wiru the Father's, toties quoties, ſo often as the Father's Settle- 


ment changes. 


Mr. Norton and Mr. Huſſey, contra, for quaſhing the Order of 
Seſſions. 


1ſt, They denied that the Law veſted any Intereſt in Daniel 


Harriſon's Wite Mary; whoſe Father, William Fido, had Five 
- OTHER Children, Sides herſelf; as it is expreſsly ſtated: And they 


denied that AN x Length of Poſſe ion will give a Right, though | 


may bar the particular Remedy of an Ejectment. Nor is the Length 


of Poſſeſſion any Sort of Argument, in the preſent Caſe: becauſe 


the Poſſeſſors were never ſubject to Removal. No Certificate Per- 
ſon can be removed, TILL he actually becomes chargeable. Now 


here, Daniel Harriſon NEVER became actually chargeable to the Pa- 
riſh of Cold Aſton. Therefore they could NoT remove him, where- 
ever he reſided. And conſequently, his Length of Poſe - fron ought 


NOT 70 ect them. 


As to the Right veſting in the NEXT of Kin, by the "ORs 


Ir We were to admit their Principle, it would not help them: For 5 


Mary the Wife of Daniel, was NO the next of Kin; She having 
five other Perſons in equal Degree with Herſelf, And therefore 
She was NEVER 7rremoveable; For She Never had a Night, 


either equitable or legal: Nor, conſequently, any Perſons claiming 


under Her. 


And as to the Length of poſſeſſion, it ſhall not enure to do aorong. 


to the certificated Pariſh, who (as has been obſerved} had no Power 


to remove the Pauper, let his Reſidence be where it would, TILL 
act val become chargeable: Which this Man never was. 


Neither have they at all proved ah « that an EQUITABLE Intereſt 
« vill gain a Settlement.“ But, however, here the certificated Per- 
fon had neither an equitable nor a legal Intereſt; as five other 
Perſons were equally concerned, and the Certificate-Man had 75 


Adminiſtration. 


As to the Caſe of 8 and 88 Vears would 


have gained a Settlement as well as Fifty; if the reſt of the F acts 


had been ſufficient to PPE: it, | 
3 3 As 


Hilary Term 31 Geo. 2. 


As to the TINA of the Son's taking the derivative Settlement from 


the Father, they agreed that it muſt be conſidered as reſpecting the 
Time when he left his Father's Family, and the Place of his Fa- 
ther's Settlement at hat Time. And they ſaid that they ſhould 
have argued, (if the Father's executing the Office of Tythingman 
had in the Judgment and Opinion of the Court, been thought ma- 
terial,) © that, as he had only executed it for one half Year at the 
« Time of the Son's parting from him, it could not have gained a 
« Settlement to the Father himſelf, at THaT Tine.” But that 


Point is now out of the Queſtion; as the Court do not eſteem it an 
annual Office. 


But admitting and agrecing that the Son's derivative Settlement 


from his Father can only relate to the then Settlement of the Fa- 


ther, which the Father was intitled to, at the Time; Yet here, the 
Father's Settlement was noT then become even helped by the Poſ- 


ſeſſion, in the Manner that they endeavour to repreſent it. For it 


is not expreſily ſtated © that he had then been 20 Years in Poſſeſ- 
« Hon of the Tenement:”'” And the Court will not preſume the 


Words ABO Eight or nine Years,” to mean NINE Years AB- 


SOLUTELY, And if not, the Father's Poſſeſſion does not appear to 


have been a Poſſeſſion of 20 Years complete, at the Time when the 


Son parted from him. So that the Foundation of their Argument | 
from 7bat AIP, fails them 1 in Point of F act. 


LORD Maxsr1n.p—This Caſe ſeems to > depend upon two 


Queſtions, 


1. Whether Daniel Harriſmn the Father of William gained a 


Settlement, Himſelf, in Cold Aſhton; to which Place He 18 9 
. to have come originally, as a Grrieficate-Man, TT 


2d. Whether William the Son of this D. EH. gained : a DERIVA- 
TIVE Settlement there, from his Father. 


Firſt Queſtion—Daniel had been 29 4 Fei in PoſſefMion at "the 


Date of the Order. The Queſtion is Whether he is within 9, 10 . 
3. c. 11. which mentions only two Methods, whereby certificated | 
_ Perſons can gain Settlements in Pariſhes, to hich they come with 


Certificates; vix. taking a Leaſe of a Tenement of 197. per Annum, 
or executing an annual Office. | 


But: an * of a Man's ow , FROM which he c ANN OH be 
removed, has been, by Conſtruction, (and a very reaſonable one too,) 
holden to be w:THIN this Act: For it would be a very hard thing, 


to remove a Man from his own Eſtate. And the Rule bobs 's 28 


Hilary Term 31 1 Geo. 1. 
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welt i in the Caſe of a Cortifieares Peron, as In any OTA Caſe, cc «© That 
ce no Man ought to be removed from his own Property and Eſtate.” 
The Principle of this Determination 1s, becauſe a Property of a 
Man's own, is a ſtronger Caſe than niRING another Perſon 8, of 
101. fer Annum Value. 


The Queſtion then is © Whether, here, Daniel Harriſon acqui- 
red ſuch a Right, as rendered him 1R-removable. (For it does not 
turn, at all, vpon his becoming actually chargeable, or not: The 
true Queſtion i 8 Whether he became 7r-removable or not.) 


Now here he had cout a POSITIVE Right, by 20 Years Poſ- 
ſeſſion: Which is much more than a mere 7egatzve Right or a Par. 
This was ſuch a poſitive Right as would have ſufficed to ſupport an 
Aclion: He might have BROUGHT an Ejedtment upon a 20 Years 
Poſſeſſion. Therefore it is diſtinguiſhable from the Caſe of a Bar, 
(a mere negative Right,) or a Limitation : For it does not merely 
bar the Remedy; but it gives a Right, upon which He may re- 
cover in an Ejectment, 


And here is a  Preſumption « That they had AGREED with the 

ce other Children of Milliam Fido, for their Shares.” Tis like the 

Preſumption of a Bond's being fatished ; when no leren has been 
2; paid for a Years, 


As to Mary 7 Zarriſon 8 Right to this Settlement, as being next of. 
| Kin to William Fidb, who died poſſeſſed of this Term—The 
General Queſtion © Whether it be ſufficient for the next of Kin, to 
ce be in Poſſeſion merely, wITHOUT 7aking out Adminiſtration, ” is 
very different from the particular Queſtion in this Caſe: And We 
| have nothing to do with it, in the preſent Caſe : For there is great 
Difference Ln a SOLE next of Kin; and where SEvERAL Per- 
ſons in equal Degree have All of them an 9 AL Right; dene 
is the preſent Caſe. 05 


On the General Queſtion, I ſhould have deſired to look into the 
| Caſes; and to have well conſidered them. But that is not now 


neceſſary ; becauſe I ground my preſent Opinion on the Caſe here 


ſtated to Us, upon what 1s PARTICULAR in this Caſe. 


Second e to the derivative Settlement of the Son, 
(the Huſband and F ather of the e Tape from his Father 
Daniel Harrifan. 


The Term Emancipation has ws much aa. Uſe of. But 
«© Emancipation, in the Caſe of Settlements of poor Perſons is a 
vague Term; and not properly applicable to the Subject, _ 


Hilary Term 3x Geo. 2. 509 


— 


2 4 


I The Children of all Parents muſt have the Settlement of 'the 
Father, TILL they acquire another for themſelves. Here, the Son 
is not ſtated to have acquired One of his Own : Therefore he had 
ſuch as he derived from his Father. And his Father had gained 
One in Cold Aſbton. And there is no ground, here, to ſay that the 
Son muſt neceſſarily be taken to have left his Family, BEFORE the 


Time that the Father acquired a full and complete Settlement | in 
Cold Aſhton, for Himſelf. 
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EE herefore I think the Selon Order, which fixes the Paupors 
upon Cold Apetlon, oy to be confirmed. 
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Mr. Juſt. Dzx150n kept to the ſame Points, and agreed in the 
ſame Opinion. 
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Iſt Point—The Father, Daniel | Harrifin, was in Poſſeſſion of 
an Eftate of his own, for above 20 Nears : And He was or re- 
movable from it, on Account of his Property i in it, which rendered | 
Him Brun. It is not material How he came into Poe Mm: | 
For 20 Years Poſſeſſion will, alone, give him a Settlement. Twenty 
Vears Poſſeſſion is ſuffcient either to defend, or even to make a 


Title in Ejectment. The Caſe of Ari v. Wiky, 1 ths hl 
| bog. is lo, TONY + 
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"Ad it does not turn upon hi not being removable till afuall 
I chargeable: It turns upon his being 77-removable from bis own. 
3 And a Certificated Perſon may gain a Settlement by TITLE, as well 
as an uncertificated Perſon may. 
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Second Point 4 to the nn Settlement of William Hi 
riſen, the Son of Daniel, There can be no Doubt but that if Daniel 
gained a Settlement by ſuch Title, his Son will do ſo too: For the 
Children derive their Settlement from the Father. And We muſt 
Not be ſcanning Days and Hours, upon this Order, to endeavour to 
make out that perhaps the 20 Years Poſſeſſion of the Father was 

not become abſolutely completed, at the Time when his Son left him. 


It appears Neben that it was: Andi it goes not at all appear that 
it was not, 
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Therefore 1 am of the N Opinion with my Ld. ch. halte 
« That the Order of Seſſions une to be athrmed.” + DI 


Mr. Juſt. Wir nor concurred : And 3 himſelf to the 
following Effect. 


1ſt, I do not think it material to fay any Thing about the T, hits 
out or not taking out Adminiſtration, If that Point upon the 
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Hilary Term 31 Geb. 4. 


General Queſtion is ſettled, I ſhall not bh at all inclined to over- 
turn or contradict it ; eſpecially | in the Caſe of the Poor's Settlements, 
which it is always beſt to aſcertain and reduce to Precifion : And it 
is proper flare deciſis, in Caſes of this Nature. 


It is objected that Daniel Harriſon had no legal Poſſeſſion. But 
this Poſſeſſion is either by Right, or by Wrong: And it was a Poſ- 
ſeſſion of 20 Years. If it was by Right, the Objection is at an 
End. And a 20 Years Enjoyment and Continuance, even upon a 


Poſſeſſion by 1/rong, gives a legal Title upon an Ejectment, even 


againſt the rightful Owner. And after ſuch a Length of Poſſeſſion, 


One would be inclined to preſume as much as is poſlible. Now 


here it is poſſible that Daniel Harriſon and his Wife might have 


ſome Grant or Aſſignment from William Fido in his Life-time ; or 
| ſome other regular and rightful Title to the Poſſeſſion which th 


took of this Tenement : So that their Poſſeſſion might poſſibly have 


been a rightful One. 


2d Point—The Word * Emancipation” is improperly el to 


Caſes of this Kind, and has been uſed in a vague Senſe upon theſe 
Occaſions. It is a Term taken from another Law; and in that 
Law has a determinate Meaning: But here it has been miſapplied. 


It has been argued e That if the Son left his Father's Family 
© before the Father had been in Poſſeſſion for full 20 Years, He 


« could not derive a Settlement from his Father gained by a 20 


« Years Poſſeſſion.” But We are not to ſtand upon a Nicety of 


Computation, in Order to endeavour to make out, that under the 


general Expreſſion of the Son's © living with his Father and Mother, 


in the Tenement till about 8 or g Years ago,” he might potlibly | 
have left his Father's Family fore the Father had been quite 20 
Years in Poſſeſſion.— We have no Reaſon to preſume this: And 
here may, on the contrary, be a Preſumption or Poſſibility at leaſt, 
of the Father's coming /egaily into the Poſſeſſion ; viz. by Afien- 


ment from /lam do, before his Death, or by ſome other legal 


Method, 


Per cur. unanimouſly, (Mr Juſtice F OSTER only 


being abſent,) 


OnpR of Sxssfoxs AFFIRMED : : ORIGINAL 
ORDER QUASHED. 


Rex verſ. Martha Gray. 


HE Defendant ſtood indicted for a Nuſance, in topping up 
T a — Fading through Richmond. Parl. 


The 
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Hiary Term 31 Gen/2. 


The 
Notice fad been regularly given by the Proſecutors, © to try it at 
* the next Surrey-Allizes,”) ſhould be put off, or not. 5 


The Cauſe alledged for putting it off, by the 83 fel "TE 95 


fendant, (who profeſſed themſelves to de Counſel, in this particular 
Caſe, for the Crown, ) was That there had been a LI BEL publiſbed 
relative to the Queſtion in Iſſue, irh Intention to in e the 
Public and the = who ſhould try the Cauſe. 


The Fact was, That when the Cauſe « came on to be tried. at the 
laft Summer Aſlizes, before Lord Mangſield, this Libel (juſt then 
publiſhed and diſtributed, ) was produced in Court, and complained 
of in Court, as calculated to inſtruct the Witneſſes and influence 
the * 905 


Two of the . Proſecutors, then in 8 were by Affida- 


vit charged with having procured the ſaid Libel to be written pub- 
liſhed and diſtributed. It purported, in the Title-Page, to be 


printed for and publiſhed by Sbepbeard, the Brother of à Principal 


Proſecutor: An an Affidavit was read, proving Him the Publiſher, 
And that the Copy produced was bought from Him in his Shop, 
and that He ſaid, <© Great Nyabert had been ſent to the Surrey 
8 Aﬀſizes.” 


The next Day One of the faid Prafecators hg made an Affidavit 


roſes Queſtinn- was 3 Whether the Trial (for which | 


to deny the Charge ; but in ſuch a Manner that it rather fixed it, 


as much as the Silence of the Other did. 


The Counſel for the Proſecrtion, as it aid not appear to ankle 


Witneſles or Jurors the Pamphlet had been conveyed, And _— 
hending that fuch Practices were not only a Contempt of the Court 


and bigh Miſdemeanor, but might invalidate any Verdict obtained 


before a proper Inquiry could be made into the Matter, deſired that 
the Trial * be poliponed. 


Which was conſented to, by the Counſel for the Defendant : 


. And an Order was accordingly made, 8 the Motion of one e, 


conſented to by the Other. 


Informations were cmd moved * and granted, againſt 
Some of the Perſons concerned in Printing and Publiſhing the ſaid 


; Pamphlet ; and were ready for Trial at the Sings after this Term, 


in Middlſes and London. | 
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Hilary Term 31 Geo. 2. 


* Shepheard. 


LY Lewis, 


Mr. Attorney- General and the other Counſel for the Crown, 
moved, a few Days ago, to put off the intended 'Trial of the In- 


ditment againſt the Defendant GRA, TILL AFTER the Trial of 


this Information which had been filed again the Publiſhers of this 


Libel; or at leaſt to the next following Aſſizes to theſe now ap- 


proaching Lent-Aſſizes; To the End that the Publiſhers of this Li- 


bel might be tried in the Interim, and receive Judgment, (if con- 


victed :) Which, they ſaid, would take off the improper Influence 
which the Publication of it had occaſioned, 


Which Motion being ſtrongly oppoſed by the Counſel for the 


Proſecution; The Court took Ti ime, till this Day, to adviſe, 


And now Lord n Sen his own and Mr. Juſt, 


Drexisox's and Mr. Juſt. WILMO T's Opinions, (for He ſaid He 


did not know Mr. Juſt, FosTER's, who had juſt ſent Him a Letter 
to inform Him“ That He could not be here to Day ;'') which 


Opinion was, in ſhort, (though He gave it very much at large) 
That the Trial of theſe Informations for publiſhing the Libel, was 
No fo connected with the Merits of the Queſtion to be tried upon 


the Indictment, (which was a mere Queſtion of Civil Right, though 


in the Form of a Criminal Proſecution,) as that the Trial of the 


Civil Right ought to be ſtayed till the Determination of the Infor- 


mation againſt theſe Publiſhers of the Libel. 


At the Aſſizes, The Counſel for the Proficution deſired the Trial 


might be put off: Which was conſented to, on the Part of the 
Defendant. If they had not, I ſhould have adjourned it Myſelf. 
But there is not the ſame Reaſon now. For at that Time, it ap- 


peared that One, if not Two of the principal Proſecutors attending 
the Aſſizes, had been induſtrious in diſperſing and ſending it about, 
to the Witnefſes and Jury, for very unjuſtifiable Purpoſes. But now 
* One of theſe principal Proſecutors chiefly concerned in it, is 
dead, and was ſo even before the Motion for the Information; the 


* Other is NoT now under the Charge of being concerned, (what- 


ever Suſpicion may remain upon him :) And the only Perſons fixed 
upon by the Affidavits, now actually under the Charge, are mere 
Pampblet-Sellers and Publiſhers, of whom they were bought. And 


He could not, He ſaid, upon the beſt Conſideration that he could 


give it, at all diſcover or conceive how the Conviction or Acquittal 
of them of the mere FacT of Publication of this Libel, could any 
WAY affect the Merits of the Queſtion concerning the Civil Right; 

or how the Trial of the Point upon the Civil Right could be at 


all altered, by being brought on before, or after the Event of the 
Criminal Trial for publiſhing the Libel, 
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Indeed, if that had been the Caſe, As ſuppoſe there had been an 
Information againſt the Principal Proſecutors of this Indictment, 


for the Nuſance, for inſtructing and ſuborning Witneſſes, or for 


undue Endeavours to influence Jurors, That might be a Reaſon for 
poſtponing the Cauſe till theſe Charges relative to the Conduct of 


the Parties were tried. But hat is not this Caſe : And whether the 
| Defendants to the Informations were or were not guilty of publiſhing 


this Libel, can no way affect the Merits of the Cauſe, nor can any 
how be given in Evidence. 19 


"Therefore the Roi mult be DISCHARGED. 


Rex ver /. Inhabitants of | Mayfield. 


. Order of Seſſions. 


Two Juſtices had ee Robert Furner and Mary 1 HIS Wir, 


70 Mayfield to Harſtedcaines, (both, in Suſſex : ) And the Seſſions, 
upon an Appeal, charged their Order. 7 


Which Order of Seffions Mr. Ruſſel and Mr. Norton bad moved 


to quaſh. 


The Order of Seſſions ſtates 1 no Caſe at all. It is e only 
thus“ Upon the Appeal of &c. from an Order Sc. for removing 
of Robert Furner and Mary nis WIr E, from Sc. to &c; 1. 
upon hearing of Counſel on both Sides; It is ordered by this 
Court, That the ſaid Order or Warrant of the ſaid two Juſtices | 


cc 


of the Peace be diſcharged, As To the $A1D Mar : And, PF 
* this Court, it is diſcharged accordingly.” 


The Counſel 1 moved to quaſh this Order of 8 Ob- 
jected © # That this amounts to a | Divorce of the Huſband and Wife.“ 


Note- The Fact was Tbat it 1 to the 1 that 


She had a former Huſband: Who did not appear to them 1 


to be dead. (And Lord Mansfield, upon the Original Motion, 


ſuſpected * that the Seſſions might think Her not to ) be his Wife. ) 


The Counſel! who Ta Cauſe againſt quaſhing the Order of 
Seſſions obſerved, That even if She was really his Wife, yet She might. 


have hired herſelf to a Service, when Sole; And if fo, her Marriage 
Would not diflolve the Contract. However ber propoſed that it 


6 P oO ſhould 


CR. Alon and Mr. Burrell ſhewed Cauſe againſt quaſhing an 
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* Lord Mar/- 


field was now 
abſent; and 
alſo Mr. Ju- 
ſtice Foſter. 


— 


ſhould go back to be more full ſlated : Which the other Side were 
ready to conſent to. But 


* Mr, Juſt. DENISON did not think it neceſſary : For the Seſſions 


had not called her his Wife; nor can We take it for granted, “ that 
« She was ſo.” And We muſt intend them to have done right, 
They only recite the Order of two Juſtices, which indeed calls her, 
e þis ſaid Wife”: But when the Court of Seſſions come to uſe their 
own Words, they call her © the sAID Mary.” 80 that upon the 
Face of their Order, they plainly took Her noT 70 be his Wife. 
And I do not know that the Juſtices are ob/zged to ſtate the Caſe 


8 ally. 


Mr. Juſt. W1LMoT concurred ; and declared that it was extreme- 
ly plain to Him, that the Juſtices at Seſſions did at take her to be 


his Wife: For though they recite the Original Order which removes 


Her as the Man's Wife, they drop the Word“ Wife,” and only call 


her . rhe ſaid Mary,” in their own Order (of Seſſions,) And, as they 


had Juriſdiction, We ought to intend that they did right, 


S 7 


Rorr DISCHARGED : And the 
On pkk of SESSIONS AFFIRMED. | 


Fairley va, McConnell. 


R. Aſton ſhewed Cauſe « why a | Procedenda 1 not go, to 
the Burrough-Court of Poriſmouth: who inſiſted on a Right 


: to proceed there, AFTER 2 Habeas Cor pus cum Cauſa. 5 


He, on the contrary.” infiſted That by the Proviſo i in 8 6. of the 
21 ac. I. c. 23. (© to prevent Suits commenced in inferior Courts, 
from being removed into ſuperior, unleſs &c,”) There ought to 


have been an Urter-Barrifter of 3 Years ſtanding, PRESENT at the 


Trial of the Cauſe : Whereas no ſuch Perſon was preſent at this 
Trial. For want of which, the Trial, He ſaid, was void; And 
the Habeas Corpus to remove the Cauſe, was well brought. In 
Proof of this He cited Cro. Car. 79. Claphan' s Caſe— (ad Reſolu- 
tion) in Point That it is eſſential that an Utter-Barriſter of 3 Years 
* Standing, be preſent, either as Judge, or Deputy-Judge.” 3 Mod. 


8 5. Anonymous. A like Reſolution proving the Neceſſity of an 


Utter-Barriſter's being preſent; Or elſe, that this Ad, by Virtue 


of this Proviſo, does not extend to the Caſe. 


Mr. Yates contra for the Procedaide This Qualification , of 


being Utter-Barriſter of 3 Years ſtanding Sc, ONLY ebene to the 


* 5 Caſe 
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Caſe of the Judge or Steward Himſelf ; Nor to his Alitant. 5 3 


Mr. Serj. Stauniford who is ſuch a Barriſter as is deſcribed in the 


Proviſo, is the Judge of the Court, So that the Proviſo does not 


extend to the preſent Caſe, 


Mr. Afton in Reply—But He was NOr preſent : The Cauſe was 
tried by Mr. White, an Attorney; who is his Deputy, and is not 


a Barriſter at all. And the Defendant relied upon the Habeas Corpus, 


to remove the Cauſe out of this inferior Court; and therefore did 


not attempt to try the IT, or make any Defence, there. 


N. B. The Proviso is, That this Act (of 21 7. 1 23. ) 


cc 


ſhall extend, oNLY o sven Courts of Record in Cities, 1 


e berties, Towns Corporate, and elſewhere, and for ſo lon 
« Time only, as there is or ſhall be an Utter-Barriſter of 


that is or ſhall be Steward, Under-Steward or Deputy-Stew- 


« Court; or that is, or ſhall be from Time to Time Afi ant 


cc to ſuch Jadge or Judges of ſuch inferior Courts. as ſhall not 


98 be Utter-Barriſters of ach Standing, as is aforeſaid; AND 


then depending 1 in che lame ipferior Court.” s 


1 ane he Judge, though He be "WY a Barriſter, 


can be of no Uſe to the Court, unleſs, He HiMsELF be THERE. 


The Meaning of the Act is, That ſuch an Urter-Bagrifier a 
in all Events, fo be PRESENT af tbe Trial. 


Mr. Juſt. I Duntocm ad Mr. Juſt. . : That 


was the Meaning of the A& beyond Doubt. And * Waxr — 5 


this, the Trial now in queſtion. is void. 


The ls 0 ew Cauſe Why there ſhould not iſſne a 
« Writ of Procedendo, to be directed to the Mayor Aldermen 


“ and Burgeſſes of the Burrough of Portſmouth ;”” And © Why 


« the Defendant ſhould not pay to the Flaintiff the Coſts of 


8 this fete bis Was 
' DISCHARGED. 


Rex 


Years Standing at the Bar, of one of the Four Inns of Court, 


ard, Town-Clerk, or Judge or Recorder of the ſame inferior 


©« THERE PRESENT; In which, ſuch Actions, Bill, Plaints, | 
Suits or Cauſes, is or ſhall be brought, commenced, or de- 


« pending; and not of Counſel in any Action, Suit or * 
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Rex ves /. Elizabeth Sarmon. 


1 Court made no Sort of Difficulty to "ap an n Indiftment, 


though attempted, by two or three Counſel, to be ſupport- 


ed) © er bat the Defendant for the Space of FouR Hours and 


cc 
cc 
cc 
cc 


cc 


cc 


cc 


cc 
cc 


cc 


ce 


cc 


cc 
cc 


(c 


MORE TOGETHER, on every of the ſeveral Days ſpecified, (which 
were the firſt Day of January 29 G. 2. and divers other Days 
and Times between that Day and the Day of taking the Inquiſi- 
tion,) with Force and Arms &c. at London, at the Pariſh of Sr, 
Martin within Ludgate, in the Ward of Farringdon Without, in 
London aforeſaid, unlawfully injuriouſly and wilfully did sg 
PLACE and KEEP @ certain Perſon, (whoſe Name was yet un- 
known to the Jurors,) in and upon the common and ancient Foot- 
Way on the North-Side of the Public Street there ſituate, called 
Ludgate-hill; To DELIVER out certain PRINTED BILLS OF HER | 
OccueaT1on, to Perſons paſſing that Way; which ſaid Perſon 
ſo ſet placed and kept there, by her the ſaid Elizabeth, did, on 


the faid Days and Times, REMAIN IN AND UPON fbe ſaid Com- 
mon Foot-Way DURING the ſeveral Spaces of Time aforeſaid, DE- 
© LIVERING AND DISTRIBUTING printed Bills, as aforeſaid ; 


ce Whereby the ſame Foot-Way, at thoſe ſeveral Days and Times, . 


cc 
cc 


cc 
cc 


cc 


cc 


was greatly IMPEDED and OBSTUCTED; SO THAT the Liege | 
Subjects of our ſaid Lord the King, there paſſing and reſiding, 


could NOT SO FREELY ge faſs and repaſs in by or through the 


saug War, as they ought and were uſed to do: To the great 


Damage and common NUSANCE of all the ſaid Subjects, and 


againſt the Peace of our aid Lord the NN his Crown and 
Dignity.” - bs 


The CourT held this to be a Matter NOT indiftable and : 
 quaſhed the INDICTMENT. 


The End of Hilary Term 1758. 31 Geo. 2. 


Eaſter 


Eaſter Term 


= 3640. BK. 159k 


Rex ver. Richardſon. Veda 


3 3 3 „ | TS 1758. 
HIS was a General Demurrer, by the King's Coroner 


and Attorney, to the Defendant's Plea to an Information 
in Nature of a Quo unrranto exhibited againſt Thomas Ri- 


one of the Portmen of the Town or Burrough « of res. 


The Plea (in Subſtance) i is, that Ipſwich | is an ancient Burrough 5 
f by Preſcription, prior to the Charter: That at the Time of granting 
it, there were, and long before had been 12 Burgeſſes called Port- 
men. Then it ſets forth the Letters Patent of Incorporation, dated 
11 Feb. 17 Car. 2. which, after reciting that this Town or Burrough 


had been, for many Ages, a Corporation &c; firſt confirms the ſaid 
Incorporation and all their Liberties Free Cuſtoms Franchiſes &c. 
Then the ſaid Letters Patent name conſtitute and confirm the ſe- 
veral Officers, and (amongſt the reſt) twelve Portmen. Then they 


90 on to grant and confirm, that All Elections of the Portmen 
and of every of them, by the Death ox REMO VAL, of any of 

them or otherwiſe in whatſoever Manner happening, ſhould from 
thenceforth for ever be made and ought to be made by the OTHERS 
or RESIDUE of the Portmen for the Tune beings. or the greater 


Part Tun” 5 


Then the Plea ſets forth the 1 of the Lt Patent 
by the Corporation, and their conforming thereto, to the Time of 


the Plea. 


The Plea goes on, and atiedges a Cuſtom then and Rill ſubſiſ- 
ting, © that the Bailiffs Burgeſſes and Commonalty for the Time 
* being, oR ſo many of them as would be preſent, have met and aſ- 


ſembled and of Right ought to meet and aſſemble together in the 
6 Q  Moot-vall 5 


chardſon, to ſhew by what Authority he claimed to be 
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© Buſineſſes c; And alſo at ſuch or HER Time and Times in the 


c 


cc 


cc 


cc 


.cc 


cc 


cc 


cc 


ec 


cc 


.cc 


CC 


cc 


60 
cc 


(0 


Moot-hall yearly and every Year, at divers Times in the Year, 
viz. Once, on the 8th of September in every Year, for the Elec- 
tion of Bailiffs, and for the conſulting about and tranſacting of 
other lawful and neceſſary Affairs concerning the Burrough and 
the good Rule and Government thereof; and again at Michaelnas 
in every Year, for the tranſacting of divers Jawful and neceſſary 


Year as to the Bailiffs of the ſaid Town or Burrough for the 
Time being hath ſeemed meet and neceſſary, pon DUE Notice 
being previouſly given thereof, for the better ordering Regula- 


tion and Government of the ſaid Town or Burrough: At which 
ſaid Aſſembly, from Time to Time had and held as aforeſaid, 


the Bailiffs of the ſaid Town or Burrough for the Time being, 


during all the Time aforeſaid, have of Right preſided, and have 
uſed and been accuſtomed and ought to 1 and which ſaid 


Aſſembly, during all the Time laſt aforeſaid, hath been and hath 


been called the GREAT Court of the faid Town or Burrough.“ 


Then the Plea further ſets forth another then and Rill ſubſiſting 


Cuſtom and Method of Electing ſwearing and admitting the Port- 
men, whenever any Vacancy or Vacancies hath or have happened 
by the Death Reſignation Diſcharge or Removal of any Portman or 


Portmen of the ſame Town, or in any wiſe whatſoever; vig. © that 
4 


cc 
(c 


cc 


cc 


cc 


cc 


3 * 


> 


cc 


Cc 


Cc 


or Perſons ſo elected and named to be a Portman or Portmen of 


cc 


cc 


«c 


cc 


| ce 


cc 


Cc 


the Rx D of the Portmen, or the greater Part of Tuzm, 


have within a REASONABLE AND CONVENIENT Time after the 


happening of ſuch Vacancy or Vacancies, aſſembled. in the Coun- 
cil-Chamber, for the Ele&on of another Portman or other Port- 


men; And, in the ſaid Room there, have elected and named, 


and of Right ought to elect and name, out of the then Burgeſſes 


of the ſaid Town or Burrough then reſident and inhabning 
within it, ſuch other Perſon or Perſons as the ſaid then ResIDG Et 
of the Portmen aforeſaid, or tbe greateſt Part of Tux M, have 
* thought fit and proper to be a Portman or Portmen of the faid 


e 


Town, to fill up ſuch Vacancy or Vacancies: And ſuch Perſon 


the ſaid Town or Borough, and being reſident and inhabiting in 
the ſame Town, hath and have, for all the Time aforeſaid, been 


CC. 


{worn and admitted, and during all that Time ought of Right 
to be ſworn and admitted into the ſame Office or Offices; And 


every Perſon ſo elected ſworn and admitted Cc, and being reſi- 
dent and inhabiting &c, during, all the Time aforeſaid, hath of 


Right enjoyed had uſed and exerciſed, and during all that Time 


ought of Right to have Uſe and Exerciſe, and ſtill of Right 
ought to enjoy uſe have and exerciſe the ſaid Office of a Port- 
* man of the ſaid Town or Burrough, and all the Liberties Privi- 


E 


leges Rights and Franchiſes to that Office belonging and apper- 


taining, from the Time of his Admiſſion thereto, until the Death 


Reſignation Diſcharge or Removal of ſuch Portman.“ _ 
2 : 3 Ihe 
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The Plea further lee That every Portman of the faid Town 


or Burrough, during the Time of his being in that Office, ought, 


according to the Cuſtom of the ſaid Town or Burrough, to be re- 
ſident and inhabiting within the ſame Town or Burrough or the 
Liberties thereof; and according to the Cuſtom of the ſaid Town 


or Burrough and By THe DUTY of bis Office of Portman, ought to 
ATTEND and be PRESENT at every GREAT Court of the ſaid 

Town or Burrough held or to be held in the Moot-ball aforeſaid 
within the faid Town or Burrough, To apvist and ass1sT the 


Bailiffs of the ſaid Town or Burrough for the Time being, in the 


good Rule and Government of the lame Town or r Burrough. 


It then alledges that on the 8h of September 17 5 5, and for ſix 
Months and more next preceding that Day, He the (aid Thomas Ri- 
chardſon and one Joon Craven were Bailiffs of the ſaid Town or 


Burrough. 


That on the ſame Day and Year, and for the Spicy of one whole 


Year then laſt paſt, and upwards, Sir Richard Lloyd Knight, Jobn 
Sparrmwe, Samuel Kent, Humphrey Rant, Ellis Brand, Micheel Tir 0 


 kle the Younger, Goedebild Clarke, William Hommond, George Foſter — 
 Tuffnell, and James Milder were the then Portmen of the faid Town 5 


0 Burrough. 


That within the aid Space of that You during which the faid 


. Sir Richard Lloyd Sc. were Portmen as aforeſaid, divers Great 


Courts of the fame Town or Burrough, were holden Ge; that is to ſay, 


One Great Court of the ſaid Town or Burrough, Was duly holden at 


the ſaid Moct- Hall of the ſaid Town, in and for the ſaid Burrough, 


on the 13th of January 1755; One other Great Court of the ſaid 


Town or Burrough was duly holden at the ſaid Moot-Hall &c. on 
the 15th of April 1755; One other, on the th of June 1755; And 
One other, on the 19th of June 1755: Before the Holding of 


which ſaid ſeveral Courts reſpectively, DUE NoTice bad _ 
| GIVEN of the Bean N e. 


That on the ſaid 8th of September 17 5 4 hav the ſaid Thomas 


Richardſon and John Gravenor, being then Bailiffs, and the above- 


named James Wilder, then one of the Portmen of the ſaid Town 


or Burrough as aforeſaid, and 3 Number of the then Burgeſſes 
and Commonalty of the ſaid Town or Burrough, in due Manner, 


according to the Cuſtom of the ſaid Burrough, met and aſſembled 


together in the Moct-Hall aforeſaid within the ſaid Town or Bur- 


rough; and then and there held a Great Court of the ſame Town or 
Burrough, (due Notice of the holding thereof having there been pre- 


viouſly given, ) for Foe Election of Bathffs of the ww Town or Bur- 


rough, 
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rough, and for the Tranſaction of divers other lawful and neceſſary 
Matters and Buſineſſes concerning the good Rule and Government 
of the ſame Town or Burrough. 


That the ſaid Sir Richard Lloyd, John Sparrowe, Samuel Kent, 
Humphry Rant, Ellis Brand, Michail Thirkle, Coach Clar ke, William 


Hammond, and George Fofler Tuffnell, did not, nor did any of them 


ATTEND 67 APPEAR at the ſame Great Cure of the ſaid Town or 
Burrough, hut WILFULLY ABSENTED themſelves therefrom; And that 


They and Every and Each of them wiLFULLY had abſented themſelves 
from the ſaid other Great Courts of the ſaid Town or Burrough which 


had been fo duly holden in the ſame Town or Burrough within the 
ſaid Space of One Year then laſt paſt as aforeſaid, and from ever 


of thoſe Great Courts; And had voluntarily neglected, and Every and 
Each of them had voluntarily NEGLECTED fo attend at the ſaid Great 


Courts ſo holden as aforeſaid, or at any of them: And thereby, Each 
of them the ſaid Sir Richard Lloyd &c. and G. F. Tuffnell neglected 


and omitted the Duty and Execution of his ſaid Office of One . the 
Portmen of the ſaid Town or Burrough, and hereby DEPRIVED the 


then Bailiffs Burgeſſes and Commonalty of the ſaid Town or Bur- 


rough, aſſembled at the ſaid ſeveral Great Courts, of that Counſel 


Aid Aſſiſtance and Advice which by the DuTy of his Office of Port- 
man of the ſaid Town or Burrough, and according to the OzLIGA- 


"TION of the OaTn of Office by him taken in that Behalf, He ought 
to have given; 'To the great Hindrance and Delay of the PUBLIC 
| Bujineſs of the ' ſaid Burrough, To the great Damage Diſappornt- 
ment and Prejudice of the Bailiffs Burgeſſes and Commonalty of the 
ſaid Burrough, and to the great Hindrance and in open Subverſion 


of the good Rule Government and Conſtitution of the ſaid Bur- 
— 


T hat F at the am Great Cure of the ſaid Town or 


| Burrough holden on the ſaid 8th Day of September 1755, for the 
Purpoſes aforefaid, (the ſaid Great Count having Notice of the Pre- 


miſſes,) It was in due Manner Ordered, by the ſaid then Bailiffs 


Burgeſſes and Commonalty of the ſaid Town or Burrough then met 
and aſſembled at that Great Court as aforeſaid, * That the ſaid Sir 
 & Richard Lloyd, John Sparrowe, Samuel Kent, Humphry Rant, 
Ellis Brand, Michael Thirkle, Goodchild Clarke, William Hammond, 


.- 6 


and George Foſter Tufnell, and each of them reſpeQively, ſhould 
ſeverally and reſpectively HAVE NOTICE of the Neglect of Duty 
charged upon each of them, and be ſummoned to appear at the then 
<«« next Great Court of the faid Town or Burrough, that is to ſay, 
* in the Moot-Hall aforeſaid, on Monday the 29th Day of the ſame 
September; ſeverally and reſpectively to ſhew Cauſe, (it they or 


cc 


any of them could,) Why Each of them reſpectively /bould not 


ce be DISCHARGED from his ſaid OFFICE of PORTMAN, FOR Vs 


* reſpective NEGLECTS aforeſaid.” 


That 


: Eafter Term 37 Geo. 2, 
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That afterwards, and before the Heldiog of the faid then next 
great Court of the ſame Town or Burrough, to wit on the 2oth 
Day of the ſame September 175 5, Each of them the ſaid Sir Richard 
Lloyd, J. S. S. K. H. R. E. B. M. T. G. C. V. H. and G. F. J. 
HAD NoTICE of the ſaid Order fo made by the ſame Great Court, 
and of the Charge alledged againſt Each of them reſpectively, of his 
aforeſaid Neglects; and were then and there ſeverally and reſpeetive - 
ly SUMMONED, and every and each of them was then and there in 
due Manner fummoned to attend and appear at the ſaid then next 

Great Court of the ſaid Town or Burrough to be holden in the Moot- 
Hall aforeſaid in the ſaid Town or Burrough on Monday the 29th 
Day of the ſame Seprember, by the Balliffs Burgeſſes and Commonal- 


ty of the ſaid Town or Burronz gh, and to ſhew Cauſe (if any of 


them could) why Each of en the ſaid Portman reſpectively 


— 


ſhould not be diſcharged from his faid Office of Portman, for his ; 


reſ ſpective N ezlecte aforeſaid. 


That afterwards, that is to ay, on the ſame Monday the 2 gth 


| Day of September in the faid Year of our Lord 1755, They the Aid 
Chis Richardſon and Jobn Gravenor, being then and there Bai- 


liffs of the' ſaid Town or Burrough, and the ſaid James Wilder being 


then One of the Portmen of the ſaid Town or Burrough, And a great 
Number of the then Burgeſſes and Commonalty of the fame Town 


or Burrough (due Notice having there been previouſly given in that 
Behalf,) did, in due Manner according to the Cuſtom of the faid 


Burrough, meet and aſſemble in the Moot-Hall aforeſaid within the 


ſaid Town or Burrough, And then and there held a Great Court of Mt 
the ſame Town or Burrough in and for the ſaid Town or Burrough ; 


And the ſaid Sir Richard Lloyd, J. S. S. K. H. R. E. B. M. FT. 


G. C. V. H. and G. F. J. Mtourtt they were then and there ſo- 


lemnly and ſeverally called for that Purpoſe, did vor nor did any 
f them APPEAR or ATTEND at that Court, or SHEW ANY CAuSsE 
Why they and each of them ſhould not be diſcharged from the 


ſuid Office of Portman of the ſaid Town or Burrough : But they 
and each of them did then and there wholly make DEFAULT therein. - 


That at the ſame Great Court Ge. ſo holden as abc on the 


ſaid Monday the 29th of September I75 55 a FURTHER Day was 


given by the ſame Great Court, to the ſaid Sir Richard Lliyd &c, re- 
ſpectively, until the then next Great Court of the ſaid Town or 


Burrough to be holden in and for the ſaid Town or Burrough at the 


Moot-Hall of the ſaid Town or Burrough on Tueſday the 14th 


Day of October then next enſuing, To ſhew Cauſe as aforeſaid: And 
it was then and there in due Manner Ordered by the ſame Great 
Court, * That the ſaid Sir Richard Lkyd &c, and every of them 


* ſhould have Netice and be ſeverally and reſpectively ſummoned to 


< appear at the faid then next Great Court &c, to be holden &c, = 


6 R | =" 
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e on the ſaid Tueſday the 14th Day of October then next t enſuing; 
e ſeverally and reſpectively to ſhew Cauſe, (if any of them could,) 


* why they and Each of them reſpectively ſhould not, for the 
Cauſe aforeſaid alledged againſt Each of them reſpectively be diſ- 


charged from his Office of Portman of the ſaid Town or Bur- 
* rough, for his Neglects aforeſaid, wy 


That afterwards, and before the Holding of the ſaid then next 


Great Court of the ſame Town or Burrough, to wit, on the 1oth 


Day of the ſame October in the ſaid Year of our Lord 1755, They 


the ſaid Sir Richard Lloyd &c, and each of them reſpectively, had 
due Netice of that Order, and of the Charge alledged againſt each of 


them reſpectively, of his aforeſaid Neglects; and were then and 
there ſeverally and reſpectively ſummoned, and every and each of 
them was then and there in due Manner ſummoned to appear and 


attend at the ſaid then next Great Court of the ſaid Town or Bur- 
rough to be holden in and for the ſaid Town or Burrough, on Tueſ- 


day the 14th Day of October then next enſuing, To ſhew Cauſe, (if 


they any of them could,) why they and each of them reſpectively 
ſhould not, for the Cauſe aforeſaid alledged againſt each of them 
reſpectively, be diſcharged from his Office of a Portman of the ſaid = 
Town or Burrough, for his Neglect afareſeid. | 


| That on the ſaid 7 ueſday the 14th of October aforethid, in the 
ſaid Year of our Lord 1755, Lark Tarver and Thomas Bowell were 
Bailiffs of the ſaid Town or Burrough; And that the aforeſaid Sir 
Richard Lloyd &c, And James Milder, were the then oniy. Portmen 
of the faid Town or Burrough. 


That on the ſaid Tagen the «ah tw of Ober- aforeſaid, They 


be aid Lark Tarver and Thomas Bowell, then being Bailiffs of the 
aid Town or Burrough, and rhe ſaid James W1LDER then ONE of 


the Portmen of the ſame Town or Burrough, and a great Number 
of the then Burgeſſes and Commonalty of the ſaid Town or Bur- 
rough (due Notice in that Behalf having there been previouſly given,) 


Fry in due Manner according to the Cuſtom of the ſaid Burrough, 


meet and afſemble in the Moot-Hall aforeſaid in the faid Town 
or Burrough, and then and there held a Great Court of the fame 


Town or Burrough, for the Tranſaction of divers lawful. Affairs 


concerning the Good Rule and Goverment of the ſaid Town or 
Butrough. 


That at the "TR Great Court, &:. ſo holden as aforeſaid on Tueſ- 


day the 14th of Ocfober 1755, The aforeſaid Sir Richard Lloyd &c, 
were ſeverally and ſolemnly called, and every and each of them was 


ſeverally and ſolemnly called to appear and ſhew Cauſe at that 
ſhould 
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ſhould x not, for his Neglect of Duty aforeſaid charged and alledged 


againſt eich of them reſpectively, be diſcharged and removed from 


his faid Office of Portman of the ſaid Town or Burrough. That 


they the ſaid Sir Richard Lloyd &c, being ſo reſpectively and ſo- 
lemny called as laſt aforeſaid, DID NoT nor did any of them THEN 


ATTEND or appear or ſhew any Cauſe whatſoever, at that Court, why 
they or any of them ſhould not be diſcharged and removed from 
his ſaid Office of Portman of the faid Town or Burrough : But they 


Every and Each of them did then and there holly make Default 


therein; and neither they nor any of them, nor any Perſon on the 
Behalf of them or any of them, did then require any future Day 


or Time to be allowed to them or any of them, to ſhew Cauſe as 


aforeſaid. WHEREUPON, the ſaid Lark Tarver and Thomas Bowel!, 


then being Bailiffs of the faid Town or Burrough, And the Reſt of 
the ſaid Burgeſſes and Commonalty of the faid Town or Burrovgh, 
then ſo met and aſſembled, and holding the ſaid Great Court of the 


ſaid Town or Burrough as aforeſaid on the ſaid 14th Day of Oclober 
in the Year laſt mentioned, having taken the Premiſſes into their Con- 


ſideration, and having fully and deliberately weighed the ſame; The 


 faid Cour did then and there ORDER That Each of them the ſaid 


*« Sir Richard Lloyd, J. S. S. K. H. R. E. B. M. T. G. C. V. H. 
«and G. F. J. ſoould be DISMISSED DISCHARGED and REMOVED 


from his Office of a Portman of the ſaid Town or Burrough: And 


Each of them reſpectively was then and there, by the ſaid Court, 5 © 
© FoR hrs ſaid Neglect of Duty, bur v diſcharged and removed from 


his Place and Office of Portman of the ſaid Town or Burrough; 


and Each of them hath ever ſince remained and Hoon, © and yet bs 


9 * diſcharged and removed therefrom.” 


That the aforeſaid Sir R. I; 7, 9. 8. Kk. II. R. E. B. MT. 


6. C. V. H. and G. F. T. being fo reſpectively diſcharged and re- 


moved from their ſaid reſpective Offices as aforeſaid, He the ſaid 


James Wilder, afterwards on the ſame Day and Year, and from the 


Time of their ſaid reſpective Diſcharges and Removal UNTIL xp 


AT the Time of the Election of oTHEeR Portmen of the ſaid Town nm 
or Burrough herein after mentioned, remained and was a Portman Th 
of ſaid Town or Burrough ; and then, and during all that Time, 15 


was the ONLY Portman of the fame Town or r Bucrough. 


That afterwards, on the aid Tueſilay hs 14th Day of Other 
aforeſaid in the Year laſt mentioned, the ſaid James Wilder, being 
THEN the onLY Portman of the ſaid Town or Burrough, retired 
and went into the Room called the Council-Chamber, in the Moot- 


Fall aforeſaid in the ſaid Town or Burrough, in Order to let 


Other Burgeſſes of the ſame Town or Burrough, reſident and in- 
habiting within the ſaid Town or Burrough, to be Portmen of the 
ſaid Town or Burrough in the Places of Portmen of the ſaid Town 
or Burrough VACANT as bound And did then, in the ſaid 1 
| ere 
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there, in due Manner ELECT HIN the ſaid THoMas RIcnARD80N 
(being then and there a Burgeſs of the ſame Town or Burrough, 
inhabiting and reſident within the ſame Town or Burrough, and a 
fit and proper Perſon to be a Portman thereof,) to be One of the 
Portmen of the ſaid Town or Burrough, in the Place of One of the 
Portmen of the ſaid Town or Burrough THEN VACANT @s Nee 


aid. 


That be the ſaid Thomas Richardſon, being ſo elected to be a 
Portman of the ſaid Town or Burrough, afterwards and before he 
was admitted to or took upon him the Execution of that Office, 

that is to ſay, at the ſame Great Court of the ſaid Town or Bur- 
rough, in the Moot-Hall aforeſaid, on the ſame Tueſday the 14th 
- Day of October in the Year laſt aforeſaid, at the ſame Great Court 
of the ſaid Town or Burrough, in the Town-Hall aforeſaid, did 
then and there, BEFORE re ſaid Lark Tarver and Thomas Biroell 
- then BaiL1ees of the ſaid Town or Burrough, in due Manner 
and according to the Uſage and Cuſtom of the ſaid Burrough, take his 
Corporal Oath for the faithful and due Execution of the ſaid Office 
of a Portman of the ſaid Town or Burrough in all Things concerning 
the ſame, and ALL OTHER Oaths then required by Law in that Be- 
Half And thereupon, He the ſaid Thomas Richardſon was then and 
there, at the ſame Great Court, in due Manner admitted into the 
ſaid Office of a Portman of the ſaid Town or Burrough. And there- 
upon, and by Virtue thereof, He the ſaid Thomas Richardſon, after- 
wards, that is to ſay, on the ſaid 14th Day of October 1755, and 
continually from thence until and at the Time of exhibiting the In- 
formation, was and ſtill is a Portman of the ſaid Town or Butrough. 


And by that Warrant &c Se. 


The King's Coroner and Attorney demurs generalh : And the 
"Defendant; joins in Demurrer. | 8 


This Caſe. was three Times argued. 


The General Queſtion was, Whether the D dend bas then 


a ſufficient Title to the Office : :” Which general Queſtion was di- 
vided into two. ſubordinate Ones; vi. 


LS ſt Whether the Nine Portmen had been ell and . REMO- 
VED ; And (admitting that they were ſo,) 


- 20hy; Whether the Defendant was well CHOSEN, 


ft Objection 


5 Firſt— The Counſel for the Crown urged, That the Perſons amo- 


moral. ving had no PowBR to amove. For a Corporation have no ſuch 


2 . | Power 


\ 


——— 
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Power inherently or incidentally: And none is, in the preſent Caſe, 5 
either given to this Corporation by Charter, or claimed by Preſcription. 


They cited Magna Charta, c. 29. Nullus liber homo di iſeifietur 
<0? libero tenement uo, nt if fer legale judicium parium ſuorum, 
del per legem terre.” James Bagg's Caſe, 11 Co. 93 to 99. 
1 Ro. Rep. 2 24, 225. S. C. and S. P. The Crown may, by Writ, 
diſcharge ſome Officers, after Conviction. See Sir Robert Sawyer's 
Argument on the Quo Warranto againſt London, fo. 22. State 
Trials Vol. 4. 70, 810. 8. C. Where Sir Robert mentions the 
Caſe of a Coroner: F. N. B. New Edit. 38 1. Old Edit. 163. 
rit de Coronatore eligendo vel exonerando, Regiſter 177, 178. Writ 
de Coronatore cligendè; & de Viridario eligendo. F. N. B. New 
Edit. 383. Old Edit. 164. Writ de electione Viridariorum Foreſte. 
Dyer 333. Paſch. 10 Elig. pl. 28. which was a Reſtoration by Writ 
of a Citizen of London, who had been disfranchized. 


Theſe Authorides they eited, to illuſtrate and ada the Poſition 
« That, in Conſequence of a Conviction, Writs ſhall iſſue out of 
« the King's Courts, where the Conviction is and to ſhew 1 that 
the Power is originally in the Crown,” 


In Yates's Caſe, Style 477, 480. it is Gaia ” There muſt be "i 

« Cuſtom or a Statute to warrant a Disfranchiſement.” 1 Ld. 
Raym. 391. Rex v. Mayor of Coventry, M. 10 W. 3. (2 Point, 
The Court held that the Corporation ought to ſhew a Power, 
either by Cuſtom or under their Letters Patent. 2 Ld. NRaym. 
1564, 1565, 1566. M. 3 G. 2. Rex v. Mayor &c. of Doncaſter, 
recognizes the Authority of Bagg's Caſe, and Yates' Caſe, © That 
a Freeman ſhall not be removed, but by Charter or Preſcripti ion:““ 
That Return was quaſhed; and a peremptory Mandamus idued. 
And M. 29 G. 2. B. R. Rex v. Fan was agrecable to this, 


The only Dictum to the contrary of this Doin, is in 2 Strange 
$19, $20. Lord Bruce's Caſe: where it is ſaid © that the Modern 
1 Opinion has been, that a Power of Amotion is incident to the Cor- 
< poration,” But this Report ought to carry but little Weight: 
For other Accounts of that Caſe differ from it; And No ſuch mo- 
dern Opinion as is there hinted at, does any where appear. 


Second Objedion (under the ft Point.) 2d Olgection 
to the Re- 


Here was NO 0 ſu IAcient Causr of Removal of theſe 9 Portmen mor. 


Their N ATTERDAnce” was 10 \ Breach of their Duty, ſo as 
to occaſion a Forfeiture. 1 Hawk, P. C. 168. ſays that the Notion 
of Forfeiture by bare Non-Uſer is not well warranted by the Au- 
thority cited in Maintenance of it, 
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This Duty, * of attending to adviſe and aſſiſt the Bailiffs at the 
ce Great Courts,” is NOT conſtant and continual; but occ astonal 
only, and when they receive Netice to do ſo: They are not obliged 
to attend the ordinary and common Buſineſs of theſe Great Courts. 
And it 1s not here alledged, * that any Counſel, Aid, Afiſtance, or 
« Advice was wanting.“ Indeed, the Plea concludes that this was 


ce to the Damage and X refucice of the Corporation, and their Hin- 
10 derance Sc.“ 


But there is mo ſpecial Damage laid: And the ſtating a General 
Damage to the Corporation is not enough; without 1 7 a par- 


As to pri- Licular Prejudice o them. 1 Int. 233. b. is fy CAPRI ſo, * 
date Office:: 


5 5 A Burgeſs's Non-Attendince at Seffions.. is no Cauſe ſufficient for 


concern the a Removal of him. Regina v. Mayor and Bar ges of Pomfret, 
- Adminiſtrati- AF" xy ana in Liucas's Report 107. is expreſsly ſo reſolved, 
on of Juſtice 
or the Com- | | 
mon-Wealth. But even admitting they had this Power of Kae Vet, it 
| ought to be for /ach an Offence as was againſt their Oath of Office: and 
conſequently, Foy Oath of Office ought to be ſet forth. Style 477, 478. 
2 Ld. Raym. 1233. in Serjeant Whitaker's Caſe Regina v. Ballivos, 
Burgenfſes &c. de Gipps: There the Oath: rs ſet forth. Ur, it is not. 


| 30. Otjeddion Third Objection (under the firſt Point)—* This! is not a Removal | 
to the Re. by the wu Body, at a Corporate Aſſembly; but by a particular | 
- _ Court. In Cartbew 172. Sir Peter Rich v. Pilkington, the Court of 
Mayor and Aldermen was holden 0 to be a Corporate Aſſembly; 
but a Court. So here, this Great Court was only a mixt Aſſembly; 
and not the Mayor Burgeſſcs and Commonalty, 


Ach. Objec- Fourth Objection (under the firſt Point.) the Removal is NOT 
tion to the under their Common Seal, 1 Salk. 192. The Mayor of 7. betford's 
Removal. Caſe, is in Point, “ That a Corporation can not do an Act in Pais, 
« without their Common Seal.” 13 H. 8. 12. Ploted. 91.6. 92.0. 
* (On the iſt a Saund. 30 5. K 3 Lev. ny v. Long et al. ſ 1 Ventr. 47. Horn 


Exception to 


the Ties 1." "V« 40+ 1 Med. 1 8. 8. C. In 1 Yentr, 355. Haddocꝶ's Caſe, The 


+ (2d. Res: Words are, If the Power to remove be at their Will and Plea- 
Arg e ture, this Will muſt be expreſſed under their Common Seal: But in 


+ All theſe laſt © a Return to a Mandamus, Debito modo amotus may ſuffice.“ There 
Caſes do not is a Note, at the Bottom of the Colcheſter Caſe in 1 Peere Minus. 


1 his 599, © That the Method of disfranchifing a Corporator, (in order 
Poſition ; ot to examine Him as a Witneſs,) is by an Information in the Na- 
being the © tyre of a N warrants againſt the Member; who confeſſes the 

Point fleet. ee Information: On which, there is a Judgment to disfranchiſe Him.“ 
The preſent Caſe is Nor /ke to a Return to a Mandamus; where 


the mere Return of his being ks acvito modo Emotus" is ſufficient: 
— Ce Here 


2 J m 3 . 


3 "Eaſter Term: 31 8881 __ 7 527 | 


Here, it © pocht to be ſo pleaded; this being a Plea to an E : - 
which Plea ought to be taken againſt the Pleader. 
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Fiſth Objection (under the firſt Point) was to the Want of pER- - 5th Objec - 


ox AL Notice being given to the g. removed Portmen, © to attend gm 
« the five Great Courts firſt mentioned in the Plea;” (for the Non- a 


Ae whereof, they were afterwards removed. ) 
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This Objection was firſt ſtarted by Low Mansfeld; who ob- 

ſerved that for the Meetings aſſembled for doing Corporate Acts, 
A Summons (of ſome Sort or other) is neceſſary; And that here, the | 
Offence itſelf turns upon Abſences from ſeveral Courts, not holden 
(except one of them) up STATED Days, during the Period of 
about a Year; Yet 79 PERSONAL Notice to theſe Portmen is alledged 

by the Plea; put only, in general, © that pus Netice was given of 
cc tHe holding thereof reſpectively:“ So that it does t appear tit 
they had any Reaſon to think of any PARTICULAR or SPECIAL 
| Buſineſs. And if /, the particular Notice afterwards given them, 
« to ſhew Cauſe why they ſhould not be disfranchiſed,” will not 
affect them: : F. or that i is quite a Tyblequent diſtinct TranſaQtion. 
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Therefore He offered to hear a Rether W e on this fn le 


Head if the Parties deſired it. Wich my did: And this * . 
tion was argued by itſelf. 3 


The Counſel for the Crown all iced. to the Notice given 8 
theſe Portmen, of the Courts at which they were to have attended , 
to ſhew Cauſe why they ſhould not be disfranchiſed. 


1. They argued that it was ar. thei: Duty to "have 18 at 
ALL Great Courts. upon GENEkAL Notice of them, wiTHoUT ; 
PARTICULAR id PERSONAL Summons, For with ſuch per- | 


ſonal Notice, they could not be guilty of ſuch a Laches as would be b 
a Ground for a Forfeiture of their Office. X 
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01 They inſiſted alſo that PARTICUL, AR and PERSONAL . 
Netice ought to have been given them, of the Charge, and of the 
Intention to disfranchiſe. 1 Salk. 214. Nurſe v. Frampton. 8 Rep. ; 
93. Fraunces's Caſe, (3d. Reſolution.) And although it is alledged, _ k 
ee that EACH of them reſpectively HAD Notice,” * yet this was not . ante .. 
enough: But a particular and ſpecific Summons ought to be ſet forth. K en " 
And they cited Style 446, 452. The Protector and the Town of cular Rus be bh 
Colcheſter, Bernardiſton the Recorder's Caſe, 4 Med. 37. Glide's ſonal as Words . 

Caſe. Caſes temp. M. 3. fo. 29. S. C. Bagg's Caſe 11 Rep. oo. a. . 

And it is likewiſe ſo in Actions. Fletcher v. Ingram, laſt cited „ 
Book, fo. 87, 88. (v. Caſes temp. W. 3.) was a Replevin: And 
2 Netitian habuit”” was holden too — I Ld. Raym. 225, 225. 
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Rex v. Chalke upon a * to lacs an 8 per Holt, 

« A Summons is neceſſary, that the Perſon charged may be pre- 

* pared to make his Defence.” And this ought to be perſonal, 

And it muſt be given by the proper Perſon., 6 Rep. 29. 4.6. Green's 
The iſt Point. Caſe: x Where no Lapſe incurred for want of it's being given in 
Certainty and explicit Particularity, and by the proper Perſon too. 


Now the Words in the preſent Allegatton e that each of them 
had © Notice,” may be true; though they had no froper, regular, 
and perſonal Notice. 

Second Point (viz, Second ſubordinate Quetion ) 


The Defendant has NOT been DULY E LECTED, and feorn. 


| 1k, Obje gion 1ſt, For the Election ought to ba by the Re/7 due: And © Refi due” 


* — is a plural Term, and imports “ the others:“ Whercas here was 
kenn. only ONE SINGLE Portman left, And He alone elected the Defen- 
dant into this Office. 


The Cuſtom requires ” the irie 0 aſſemble: 2 Which Expeeſ: 
fon neceſſarily imports ſome Number of them, at leaſt more than 
One; For One alone can never be ſaid to af Fable. And all Char- 
ters ought to be taken according to the Cuſtom ſubſiſting at the : 
Time of granting them. 2 It. 282. And here, they have been 
reduced to One, not by the Act of Providence, but * the voluntary 
Act of the Corporation hene 


2d. Objection 2dly, The Cuſtom alſo. requires a reaſenable and convenient Time, 


to Defendant's cc. | 
© Hleftion, between the Happening of the Vacancy, and the Election of a 


« new Portman,” Whereas this Election Admiſſion and SWCArIng 
of the Defendant to be One of the Portmen in the Flace of One of 
thoſe removed, were all immediate. 


3d. ObjeAion - zaly. Beſides, He ought to have been elected into the Place of 


to Defendant's forme particular Portman; not in 1 general, 85 into the Place of One 
5 Election. 


0 of them then vacant,” 


4th Objec- Athly. The Plea torn not ſufficiently. particularize the Oath of 
22 Office, (vide Style 478;) nor alledge that the Perſons who admini- 


fendant's Elec- 


ee 2 the Oatti to the Defendant, (viz. the Bailiffs,) © had ſech 


Swearing, © PowER 70 adminiſter them. It is only averred © That He took 


them before them in due Manner and according to the Cuſtom.” 

1 Strange 539. Rex v. Decan. et Capitul. Dublin. Per Eyre Joſtice, 
© In the Caſe of Corporations, where the Charter doth not impower 
© any Body to give the Oath, they are forced to get a Dedimus out 

of Chancery.” M. 8 G. 2. B. R. Rex v. Gibbon, a Freeman of 


" Eaſter Term 31 Geo. 2. 


New Romney; on a Motion for a new Trial; per Ld. en | 


« The Defendant, when He comes to make a Title againſt the 
« Crown, upon an Information in pature of a Quo warranto, muſt 
« make a complete Title to the Office; and muſt ſhew a RicuT of 
« Swearing :”” And his Lordſhip expreſiy added, © Shewing that 


© he was ſworn in due Manner and Form, prong is not ſufficient.” 


Now here, he has nat ſhewn “ That the Bail js had a Right to 


cc adminiſter the Oath.” 


The Counſel for the Der ENDANT Firſt oblerves that a Pl E A is ; Ex part Dy. 


to be taken to a common Intent: Tis not like a Mandamus to Niere; 
which muſt be taken more ſtrictly. 


It appears, they ſaid, upon this Plea, that there was in Fuck a Ke 


val of former Portmen; a Vacancy occaſioned thereby; and an Election 
of the Defendant into the Office, upon that Vacancy. The POWER 
fo remove, is to be tried in aber Method; at leaſt, more properly 
than by this Method: However, the Defendant i is content to have 


the Merits determined in 6515 or any Method. 


Having premiſed thus much in general— | 


1ſt. They urged that this Power of Removal is implied and in- Anfwe: to 
_ iſt ObjeQtion 
to the Re- | 


bg al, 
The Law gives es is neceſſary to the Enjoyment of: a Brit MAE. 


berent and 1x CLDENTAL to the Conſtitution of a Corporate. 


Upon this Principle, is founded the Power of making By-Laws by 


Corporations: Much more, muſt they have Power inherent in them 


to exerciſe Als t5SENT IAL to their Exiftence and Preſervation. 


The Power of Amation is One of theſe; and is noT /imited to 
Caſes where the Party has been previouſly CONVICTED, Their 
Power of Amotion is the ſame, after Conviction, as before; neither 


greater, nor leſs: The Conviction working 10 Cnanor, either 1 85 DE 


; the Charter or E 


Cobvickion is not a true Criterion of Guilt. For atrocious Crimes 
are not purged, with reſpect to the Corporation, by a Pardon before 
Conviction; (which the Crown may grant, if they pleaſe:) Or the 


Offender may run ate 4 and thereby avoid being convicted at t all. 


Such Amotion can not be contrary to Magna Charta. For a Man 
may certainly be removed from his Freehold; if he can be fo by 


the Law of the Land. So that there is no Argument to be drawn 


from Magna Charta, as to this Queſtion. 


If a Corporation have no inherent Power to disfranchiſe, How 
can they do it even upon Requeſt of the Corporator himſelf ? Yet 
| that v was Trdderley' 8 * Caſe, TE 


. 1 Sid f. 
6 7 e 
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But his is noT a Disfronchiſement of a Freeman; but only a 

Diſplacing an Officer from an Orr1cy, leaving him sI @ Free. 

man, And ſurely, this mere D15PLACING from an Office can 
never demand a previcus Conviction. 


Suppoſe an Officer becomes, by the Viſitation of Providence, 

mſane, blind, or otherwiſe incapable to execute his Office; may not 

Ie be removed from ſuch Office? Ours is not an arbitrary Removal 
ad libitum; but a Removal for good Cauſe, 5 8 


The Caſe of the Corporation of Doncaſter, in 2 Ld. Raym. 1564. 
SA (on a Mandamus to reſtore Scott to be a Capital Burgeſs,) makes the 
tpn. 1566. 5 | : a 5 ; 
indeed the Diſtinction between & turning out from an ¶ ice, and digfranchiſing. 

Court obſerve ET . | | | 


5 when did Lord Bruce's Caſe in 2 Strange 8 19. is an Authority for us: For 
not affect it ſays expreſsly, “that the Modern Opinion has been that a Power 
eg « of Amotion is incident to a Corporation; though Bagg's Caſe 
« Barerſs but ſeems contrary.” So in the Caſe of Rex v. Plimpten temp. Ld. 
* only s Hardwicke, + And from the nature of the Thing, it muſt be inbe- 
Wy £5 wok ent in the Corporation. e 
„% TVT F 
LE, Beſides, here is an IMPLIED Power to remove, by the Cuſtom. 
| ve % 533. For it is © to go to Election &c. whenever any Vacancy happens by 
:. $:.39S- "86; eee Se; of any Portman or Portmen:” Which implies 
that the Corporation muſt have a Power to amove. 5 


In the Caſe of Mr. Fether/fon-haugh, Rex v. Mayor of Newcaſtle 
upon Tyne, Mich. 1747. 21 G. 2. B. R. the Court would not grant 
a peremptory Mandamus to reſtore Him; though the Common Council 

who removed him, had no Power in them to remove, but that 
Power muſt have been in he Body at large, if it exiſted at all. 
However, here, the Removal is by the Body at large. „ 


In the Caſe of Rex v. J. idderley, 1 Sider F. 14. It appears that the 
L. Ch. Baron Hale thought that Corporations bad this Power, © to 
remove for good Cauſe; as Corporations, and incidentally. 


It has been faid, © that, after Conviction, the Corporation may 
have a Writ from the Crown to remove the Offender.” But this is a 
dangerous Doctrine, that Corporators may be removed by Mrit 
from the Crown.” - | „ 


As to the Caſes cited Some of them relate to Coroners, Ver- 
derors &c. which are not applicable to Corporators. 
Bagg's Caſe was upon a Mandamiis to reſtore: And there was 


No ſufficient Cauſe of Removing him from his Franchiſe, All 8 
4 e - reit 


Eaſter Term 31 Geo, 3 


reſt of the Caſe | 18 3 And the latter Part of it Fg not 


appear in Ld. Rolls's Report of it. So that, probably, it was my 
the Reporter's own Opinion; and not ſaid by the Court, 


And if a Corporition has inherent. Power to remove, the Cita- 


tion from Magna Charta does not en it: Becauſe, in ſuch Caſe, 
it is © per 8 terre.” 


Style 478. was the Caſe of a R # france; not an dle 8 
only removed from his N 88 


As to 1 Ld. Ray m. 391. Rex v. Mayor of Coons; It was a 
Mandamus 10 . 1 And, the Goo: returned was holden * inſuf- * Yet ſtill it 


fic ſeems to be an 
cient. ; Authority: 


For the Court held“ that they ought 1 to have ſhewn either Cyfom or Grant 't to remove.” 


As to 2 Ld. "pol I 564. the Diſtinction abovementioned is ex- 


preſly taken: And the Cauſe returned was holden +: inſufficient. + Yet it is an 


Authority in 
Point, in expreſs Terms, that a Fi reeman tall not be removed by a Corporation url by. virtue of a Char- 
ter or W | 


As to the 2d Objeftion (under the firſt Point,) concerning the Anſwer to 20 
| Objection to 


he oval. : 


CAUSE of Amotion of the 9 Portmen— 5 


It appears to be a Cauſe fully ſufficient : For ther h had le 
the Duty of their Office, even after Notice. 1 Inſt. 233. a. proves 
this to be a Forfeiture of Office : For Lord Coke there expreſly ſays 


that Non Her. of Public Offices is, of it [| ſelf a Cauſe of Forfei- I 7. ane, fa. 
„ ture.” And in the Nature of the Thing, it was ſo in the preſent 526: in Mar- 


Caſe. The Corporation have a RicnT 7o their ende, ; 0g 18 
the * and the Obligation ougnt: to be reciprocal, 


And how 4 is it poſſible to aſſign a ſpecial Damage, where heal ; 
Officers are equally obliged and equally negligent ? However it is 5 
er to be * fo the Damage and Preunce of the Corporation.” 


It is a tacit x Condition, that Neglett of Duty | is a ſu ufficient Cauſe 8 
of Disfranchiſement. Bagg's Caſe 98. 4. In 2 Ld. Raym. 1275. 
Kegina v. Truebody, Who left the Burrough and lived out of it ſe- 
veral Years, and neglected Attendance at the public Aﬀemblies &c. 
This was holden a good Cauſe of Disfranchiſement. In 4 Mod. 
33. Glide's Caſe, The whole Court agreed in this Opinion,“ that 
* an Alderman's deſerting his Office was a good Cauſe of Disfran- 

* chiſement.” And Hol? ſaid *© So was abſenting himſelf from 
the Council, in the very Nature of the Thing.” In Carthew 

227. Vaughan v. Lewis Ld. Ch. J. Holt was of Opinion, © That 
— the not inhabiting ifra the Burrough Tc. was a — Cauſe to 

remove a Member. ; 

cl 


— Foie” b _— __ — 


2 
— ard get 
. ——— | pry xo 


* 
: 
: 
q 
r 
[ 
, | 
0 ' v 
1 
\ 
* 
. 
i 
: o 
py 
b 
i 
* ,, 
L 1 
4 
! 
[1 
1 
111 
\ 12 
1 
i 1 
4 
1 
15 
1. 
i 
1 
1. 
Wi i 
+ 
4 
' 1 
; 1 
ö 
140 
I 
„ 
* 
1 1 5 * 
FN 
C 
J 1 
1 
1 
1 
' 
+8 
1 
108 
: 
1 — 
\ 1 
1 
x 
' j 
ki 
6 KP 
o 
: * 
7 1 
4 117 2 
x 
1 
x . 
; 
7 ' 
: : 
1 
go i 
Tm 
+ FRY 
17 
45 
wg 
* 
bt 
NH 
; 1 
15 
A * 
1 * 
z 
ii .. 
16 
* 
N 
» 
© 4988 
+ LEES 
FH 
We. 
171 
3D 
q ; ; 
4! 
i 
4 1 
l . 
N 
[ 1 
| 
ty» f 
1 
1 
#; wy 
4 
5 
1 
1 . 
k 
1 
. \ 
i 0 
1 
5 1. 
1 1 
1 
} 
1 
14 
t 
Wk 
+7 
1248 
WES 3 
A 
14 
2 
8-4 
fl 
: ö 1 
1 l 
} 
t 
"1 
' 
45 
4 
Ms 
288 
XL 
N 
17 
E ; 
EPL 
M8 
: . 
c 1 
i > 
iN 44 
I 
16H 
e THY 
17% 
. [Re 
N 
1 
1 
BY 
=; 
LS + 
SDA 
3 
25 
FIG 
Ge | 
i 
e 
5 
1 
91 
FEW 
: l 4 
$8 
£18 
„ 
499 
REG 
B i 
1.8 
1 
_ .. 
23.2.8 
+ $1 
= 
„ 
4 
i 
= 
KY 
* 
2 BJ 
1 
1 
8 
: 7 
„ 
1 
BS 


7 
a+ 

— 
— ᷣ—ů 


— > a n - OW D 
— +», ey .. — 28 
< n 
— . — - L 
22 : # 


£ ——  — ——— 
NT on 


— 


— 7 — 
5 — Ie es 
— ——ů—— 


2 8 on * 5 
ten ones nn win RIF oak 2 EC IIT RD TOED. 


— ——ů — 
* 2 Oo — 


[59 
. — . 


E CO — 


324344 


& % — 
— — —— 


the Removal. 


r * 


3 Faſter Term”: 31 Geo. 2. 


2 


In the Caſe of Rex v. Ponſonly, it did not appear That tbere 


* was any Non-Attendance:“ It only appeared“ That they lived 
88 out of the Burrough.“ | 


And this wilful Abſence and Neglect of the g removed Portmen 
could not but be contrary to their Oath of Office too; though their 


Oath of Office is only mentioned conſequentially, in ſetting forth their 
| Offence 1 in the Plea, 


Anſwer to zd As to the 2d Objection under the firſt Point—It is objected, 

te Remoral, ce that this was not a Corporate Meeting.“ But it clearly was fo: 
The Meeting conſiſted of al! the integral Parts of the Corporation; 
And the Portmen muſt be Freemen. It was not neceſſary to he. 
ciſy the Names of the Corporators who were preſent, Theſe Port- 
men were removed at a Corporate Aſſembly, met to do Corporate 
Acts; And upon a Contumactous Refuſal to attend and ſhea Cauſe 
why they ſhould not be amoved, 


| Anſwer to 4th 4ihly, It is Objected, 8 that it was not under the Common Seal. 


Objection to 


As to which, 1ſt, That was not neceſſary : And 2dly, It is done 
upon Record ; which 3 1s of as Agb a N. ature. 


And Members? are, in every Day 8 Experience, amoved without 


any en, 


Anſwer to zh As to the Want of Perſinal Netlos: VIZ. be Whether the W 


Objection to ce 


/ 
the Row, of theſe Portmen, whoſe Preſence was NoT particularly neceſ/ary, 


« and who had 10 particular Notice of any ſþectal Buſineſs, or any 


e Reaſon to ſuſpef any particular and ſpecial Buſineſs to be done 
at theſe Courts, made a Forfeiture, or was a ſufficient Ground of 
0 Amotion. — ̃ 


They cited 9 @. 50. 4. in the Earl of Sale s Caſe. Non-Uſer 
or Non-Attendance 1s a Forfeiture of ſuch Offices as ought to be 
attended without Demand or "Roquet.”. 


2 Ld. Ray, 1237, Serj. Whitake-'s Caſe. It was bolden „ thit 
« Non-Attendance was a Cauſe of Forfeiture : And he was bound 


< to attend, af his Peril, being a public Office Concerning the Ad- 
5 miniſtration of Juſtice.” 


It is their Duty, as much as if 5 had actually s to 


do it. And it appears by Palmer 332. Biſhop of Rocbeſter v. Young 
„That a Covenantor ſhall take Notice; and there is 20 Need 1 
< perſonal Notice,” And this Notice is EQUIVALENT 70 perſonal 
Notice. 


For 
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— . — — — 
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For it is reaſonable to preſume that they were reſident in the Cor- 
poration. Carthew 227, 229. Vaughan v. Lewis, (the laſt Point) 
Ld. Ch. J. Holt held“ That the not inhabiting within the Bur- 
« rough, ought to have been returned as Special Matter.” 5 Mod. 
438, 442. Vanacker's Caſe * —Per Holt, Ch. J. Every Member 4 Ober. 
« of a Corporation, though abſent, is ſuppoſed | in Law to be there.” © 
« 2 Ro. 136. Title Notice—Commoners are obliged to TAKE No- 
tice of Ordinances made by the Homage under a Cuſtom. Cv. 

Car. 497. S. C. James v. Tutney. There, it was, by the Cuſtom, 
the Duty of all the Commoners, to appear at the Court. So here, 
it is ſtated to be the Duty of theſe Portmen, to be reſident. And 
Non-Reſidence ALONE is a Cauſe of Forfeiture. 5 1 
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And the Frequency of Corruption of the original Inſtitation 3 is a 5 
good Reaſon for reforming. N 


Their contumacious Diſobedience to the Summons to ſhew Cauſe | 
why they fhould not be disfranchiſed, ſhews their former Neglects 


to be wilful. They abſented themſelves 5 ſucceſſive Courts; ö ' 
only One other Portman was leſt. 
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An © Officer refubeg to come when demanded, forfeit his Office, 0 
Bro. Forfeiture. de 8 pl. 61, 11 Mo 


And « due Natice” 18 alleged: Which 15 coi 17 by the De- 
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Second Point—The Defendant was duly and tgaly ELECTED, : 
and worn. 


Indeed, if he was not, the Corporation 7s gone: . And 193 
the Court will endeavour to ſave it, rather than let it be deſtroyed. 


And fo they did, in the late Caſe of the e of Car mat 
then. P. 1755. 29 G. 2. B. R. 
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ft, The Word * Reſidue” only! imports N is beft ; and does not Anſwer to 1h 
neceſſarily imply Plurality, Wilder was © the RESIDUE.” Conſe- Objection to 
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255 Defend at's i 

quently, he could continue the Corporation, 3 Pioction. ; 
. NM 
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— 

5 „ 

—— 


The Court will 3 theſe Words favourably, Ne v. 7, "LE 

| Burgeſs of the Deviſes, 7 Ann. in Hilary Term, was ſuch a Con- 
ſtruction. And ſo here, Death or Amotion might reduce the 

Number to Two or even to One: In either of which Caſes, there 
might be a Want of Majority amongſt them, So that the Court 
wall make ſuch a Conſtruction a as to ſupport the Charter. 
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Anſwer to d 2dly. As to the Time, —The ſooner it was done, the better: 
ry, ea And eſpecially as there was only One Portman left. If he had died, 


Election, the Corporation had been diſſolved. They had a Right to fill up 
the Vacancy immediateh. 


Anſwer to zd zdly. The Election into One of the Vacancies i 18 enough : It Was 
3 not neceſſary to ſpecify WHICH. 
Election. 

Anſwer to 4th Athly. As to the Swearing i in of Richardſon—lt i is alledged vo that 
Objection to * he was fworn in before L. T. and J. B. then Bailiffs of the Bur- 
eg * rough, in DUE Manner, and ACCORDING fo the Uſage and Cuſtom 
bf the ſaid Burrough;' And © that he had taken All the requi- 
« lite Oaths:”” And they might have traverſed this, and taken Iſſue 
upon it. But they have demurred generally: And this is good on 
General Demurrer. However, theſe ops may be amended, on 
Motion. 
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Reply The Counſel for the Crown pled That Powers do not always 


it Objection ariſe to Corporations, upon every Caſe of Neceſſity. 
to Removal. 
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A Pardon will have the ſame Effect in this Caſe, as in all Others, 


Where the Corporation | is not poſſeſſed of the Power, the Amo- 
tion is NOT 55 ge terra. 


NE one ˙— . vv ——— 


wy ACCEPTANCE of a Corporator' $ Surrender does 7 not operate As 
4 Diifranchixement. 


K A 
— — 


As to the 1MPLIED Power: given by the Charter—Such a Power 
1s NOT ALLEDGED : And the Court will not F, ſuch a Power 
againſt the Crown. 


As to the Caſe of the Corporation of ge Nie was 

done in it: Mr. Fether/ton had for very many Years deſerted the 

* Corporation; and zberefore the Court ſuſpended granting the pe- 
ig a  remptory Mandanu. = 


As to Lord Brace J Caſe i in 2 2 Strange 819. Te is only a looſe and 
[ miſtaken Report of it. 


: As to the Caſe of Rex V. Plimpton—lt i is not ſtated, nor can the 
Counſel on the other Side give any Account of it. 


We do not 3 « That the 3 can disfranchiſe a Cor- 
© porator by Writ:”” But We ſay that the Crown may give Notice of 


the Determinations of the Law; which it J Miniſters are to execute, 
_ Lord 


Eaſter Term 31 Geo. 2. 5335 
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Lord Coke reports what We have cited out of Bare" s Caſe, as 
rbe Determination of the Court ; not as his own extrajudicial Opinion. 
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As to the Doncaſter Caſe—We have cited it from Lord Raymond: 
We do not know what the Man was. [v. 2. Ld. Raym. 1 564. ] 


As to the Cauſe of Remoral, We do not lay „ That a 'Porkman 2d Objeftion 
ec was not obliged to attend the great Court; But That it was to the Remo- 
not neceſſary to the Exiſtence of that Court; Nor is it /hewn to * 
be contrary to the Obligation of their Oath of Office. Non-Atten- | 


dance might indeed be a Miſdemeanour, but is xo a Cauſe of FORFE1- 


TURE ; eſpecially, without spECIAL Damage ſhewn. And it is ſuch 
a Miſdemeanour, that an Indictment or Information will lie againſt 


a Corporator for it : So that there MIGHT have been a previous Con- 
vickion, in the preſent Caſe. 
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And though this is an e not a Mandamus; yet this 3 
has here ſet out his own Title; which appears upon his own Plea 
to be a bad One: And therefore the Court muſt give Judgment 
AGAINST him, And this ſeems a very adequate Remedy. If a 
perſon be improperly elected, He is to be removed by a Judgment 


of Ouſter. Afterwards, indeed, Thoſe we have Right may be 
admitted, wo. a Mandamus. 1 
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It does not appear that this Done was a 0 Aſembly of 1d Oljeftion 

the Mayor Bailiffs and Burgeſſes. And, as to a CoNTUMACIous w the Remo 
Refuſal to attend There is no Pretence to ſuppoſe it: They are 
only ſaid © Not to have attended upon due Notice given of the 
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e Great Courts.” There was no PARTICULAR Summons to attend 

chem; ; mer any PARTICULAR Call, tor: their Advice and Afliſtance. | f 
A Corporation can do no wat Act without their Seal. And ith Otjefion . j 
this Great Court was NO Court ef Record, „T. 3 Remo- | 
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As to the want of Perſmnal Notice—This is not like the Caſe of 51h Otjeaion : 
a Bond: which obliges the Obligor to take Notice. Palm. 5 3 2. is to the Remo 


ſimilar to the Caſe of a Bond: There, . covenanted to > find ww. 
Proviſions for the Steward Sc. 
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Vanacker”s Caſe too is quite of another Tendency and Confiders- 


tion: There, the Notice was proper Notice to the whole Body; and 
was taken to include every Member. 


The © pus Notice given” is * not e to be given Perſmally V. ante ba. 


To them : And therefore is not confeſſed by the Demurrer. 5 $19. * Due | 
1 a 
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As © ofthe 2 5 
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As to Lord Shrew/bury's Caſe—The Clerk of the Market is cer- 
tainly an Office that a4 of neceſſity be conſtantly attended: And 
the other Offices there ſpecified and hinted at, are ſuch as are of 
Neceſſity, for the Adminiſtration of Juſtice ; and where the Public 
muſt ſuffer by the — not attending. 


Non-Inhabitancy | is No part of the Charge againſt theſe Feten! 
»Tis Non- Attendance at 5 ſucceſſive Courts. But there was No 
Reaſon for them to think of any sPECIAL Occgſon for their Atten- 
dance; nor any particular Notice to any ſuch Purport. 


2d Pein. — The Court will not ſupport an Uſurpation againſt 
Law. 


1 Objection | The Words are Reſidue of THEM ;” © „ Major part of THEM: 
Fleion. And they are to © ASSEMBLE, Sc.“ All which Expreſſions import 
a Number of perſons ; at leaſt, more than One Individual. 


The Caſe of the Burgeſs of the Denis was confidered as ; the AQ 10 
of the nineteen : And that Corporation was a fluctuating Body; and 


any Majority of their Number for the time being. W do the cor- 
porate Acts. 


Teo may ele, in the preſent Caſe; 8 * agree: And 
Two are certainly the Major part of two. And theſe Words are 


not merely TY: N o Power of Election is n to Ox only. 


And this can't be edle They ought. to have alledged and 


: ſhown | ſuch a Power. 


| 4th Objecdion The Bailifi had no Power ta adminiſter the Oaths. So that the 


to Defendant's Nefendant did NOT take them duly and effectually. 


A Lentos. 


Ie was impoſtible for us to traverſe what they never alledged. 


Reſolution of Longo MANSFIELD now delivered the Reſolution of the Court. 
the Court. 


The General Queſtion upon the Plea i is, © Whether the Defen- 
<« dant has ſet out a good Title to the Office of a Portman of the 
< Town or Burrough of Ipſwich, 


The Title he ſets out is, That upon a Vacancy made by 1 


val, He was duly elected, ſworn, and admitted into the faid Office, 


to fill up ſuch Vacancy. 
His Right therefore muſt 435 upon two L Points, 


1ſt, Whether the / acancy was duly made ; ; 


2dly, If 
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2dly. If it was, Whether the Defendant was duly elected adnitted 


and ſworn. 


Upon the firſt Point, the principal and material Objection are 


Two ; 


——— — 


1ſt, That the CEP of Ijfwich has no Power to amove : 


2dly. Suppoſe they have Power, the ca of Amotion is not 
ſufficient. 


Upon the ſecond Point; one e Objection 18 chiefly relied upon; 
diz. That, after the Amotion, James Wilder being the onLy re- 
maining Portman, the Election under which the Defendant claims, 

was SINGLY by him : But One can not elect, 


Then his Lordlhip ſtated the Record; which ſee before 7. f 
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Sc, 
Upon the firſt Point, b 
uſt Objection—That they had 710 Power to amove, 1 ObjeQion ik 
As to the \ 


S EEE *: 


Poaber of Re- 


This Objection depends upon the Authority of the pal Reſolu- moval, 
tion in Bagg's Caſe, 11 Co. 99: Where it was reſolved, © That 
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no Freeman of any Corporation can be disfranchiſed by the Cor- 9 
« poration ; Unleſs they have Authority to do it either by the ex- Wl! 
« preſs Words of the Charter, or by Preſeription : But if they have 1 
not Authority either by Charter or Preſcription, then he ought 1 
« to be convicted by Courſe of Law, before he can be remove 3 
And this appears by Magna Charta, c. 29: Nullus liber homo ; 1 
* capiatur, vel impriſonetur, aut diſſeiſietun de libero tenemento ſus, 9 
vel libertatibus, vel liberis conſuetudinibus ſuis & ; n/ per legale "i 
 judicium parium ſubrum, vel per legem terre. And if the Corpo- i 
ration have Power by Charter or Preſcription to remove him for a 4" 
<« reaſonable Cauſe, that cl be per legem terr@ : but if they have 10 „ 
ſuch Power, he ought to be convicted per judicium parium ſuorum 9 


„Kc. As if a Citizen or Freeman, be attainted of Forgery, or 
Perjury, or Conſpiracy, at the King s Suit Sc; or of any other 
Crime whereby he is become infamous; upon ſuch Attainder, 
they may remove him: So if he be convided of any ſuch Of. 
fence which is againſt the Duty and Truſt of his Freedom, and to 
the public Prejudice of the City or Burrough whereof he is free, 
and againſt his Oath; (as if he burnt or defaced the Charters or 
Evidences of the City or Burrough, or craſed or corrupted them, 
and 1 is thereof convicted and attainted ; ;) Theſe and the like are 
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good Cauſes to remove bm.” And | alias = Tow lawful Au- 


 thority either by Charter or Preſcription, to remove any one from 
« the Freedom, and that they have jt Cauſe to remove him; yet 
if it appears by the Return, that they have proceeded againſt him, 
without hearing him anſwer to what was objected, or that he was 
not reaſonably warned, ſuch Removal is void and ſhall not bind 
the Party; quia quicunque aliquid ſiatuerit parte inaudita alters 


a4gquum licet ſlatuerit, baud aquus fuerit ; and ſuch Removal is 
againſt FORE” and Right.” 


Previous Conviction was not a Circumſtance at all neceſſar 


to the Judgment in that Cauſe : For there was no ſufficient Cauſe of 


Amoval at all. There too, the actual Removal was by the /ele& 
Body, (the Mayor and 9 of the Maſters ; ;) which can not be, ex- 
cept by Charter, By-Law, or TIO TION 


There are three Sorts of Offences for wich an Officer or Corpo- 
rator ny be i 


105 Such as have no immediate Relation to his Office ; but are in 


themſelves of ſo infamous a Nature, as to render the Offender unfit 


to execute any nas F ranchile. 


FO? Bech as are only againſt his Oath, and the Duty of hi Office 


as a Corporator ; and amount to Reiche of the tacit Condition an- 
r to his Franchiſe or Office. A 


"de The third Sort of Offence for which an Officer ori Cor- 


porator may be diſplaced, is of a mixed Nature; as being an Of- 
fence not only again/t the Duty of his Office, but alſo a Matter in- 


goes at Common Law. 


The Diſtin&ion here taken, by my Ta Coke's Report of thi ſe- 


cond Reſolution, ſeems to go to the Power of TRIAL, and ot the 
Power of Amotion: And he ſeems to lay down, © that where the 
Corporation has Power by Charter or Preſcription, they may 77, 


„ as well as remove; But where they have 20 ſuch Power, there 
e muſt be a previous Conviction upon an Indiftment.” 80 that 


after an Indictment and Conviction at Common Law, this Autho- 


rity admits, That the Power of Amotion 15 incident 70 EVERY | 
« * Corporation.” 


But it is now eſtabliſhed, * that though a Corpontios bas expreſs 
© Power of Amotion, Yet, for the firſt Sort of Offences, there muſt 

« bea previous Indiftment and Conoifion.” And there is no Autho- 
rity ſince Bagg's Caſe, which ſays that the Power of TRIAL as 


well as Amotion, for the ſecond Sort of Offences, is not incident to 
rom CNET > Corporation, — 


"Ts 


1 


Ge [3 | Ne 
Eater Tefffs Geo. 2. . DS 
Ab Lörd Byuct's Cate 2 1 "4k . 0 fays, © © The 


«Modern Opinion has been, that a Power of Amotion zs incident 
to the Corporation,” | | 


” 


L We All think this Modern Opinion is right. It is neceſſary to 

the good Order and Government of Corporate Bodies, that there 

ſhould be ſuch a Power, as much as the Power to make By-Laws. 

Lord Coke ſays, © There is a tacit Condition annexed to the 11 Co. 95. 
« Franchiſe, which if he breaks, he may be disfranchiſed.”  =©<- 


But where the Offence is merely againf bis Duty as 4 Catparater, 
He can only be fried for it by the Corporation. Unleſs the Power is 
incident, Franchiſes or Offices might be forfeited for Offences ; and 

yet there would be 10 Means to any” the Law into Execution. 


Ser a By- Law made 0 to give Power of Amation far 1% 
« Cauſe,” ſuch By-Law would be good. If fo, a Corporation, by 
Virtue of an incident Power, may raiſe to themſelves Authority to 


remove for Juſt Cauſe, theugh not arg given by Charter or Fre- 
Loo TNA 5 
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The Law of Corporations was not ſo well underſtood, and 
ſettled, at the time of Bagg's Caſe, as it has been fince. And 
58 Whether a Power of Amotion was incident to the Corporation, 
could be no part of the Queſtion in Judgment in that Caſe, or ne- 
ceſſary to the Determination of it. The Power of Amotion was 
there exerciſed by the ſelect Body; and the Cauſe was inſufficient ; 
the Offence not being any of the three Kinds for which a Corporator 
could be disfranchiſed. And the Diſtinction * there taken, as to the * 2 G. 99 5 
Mode of Trial, is certainly not Law. For though the Corporation 
has a Power of Amotion by Charter or Preſeription, Yet, as to the 
firſt Kind of Miſbehaviours, which have no immediate Relatiob to 
the Duty of an Office, but only make the Party infamous and unfit 
to execute any public Franchiſe ; THest ought to be eſtabliſhed 
by a' previous Conviction by a Jury, according to the Law of the 
Land; (as 1 in Caſes of general EY F, or Libellingy Ie. ) 
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we therefore think the Court was well warranted | in Lord Bruce 8 
Caſe, to controvert the Authority of the Propoſition, collefed from 
what is faid in Bagg's Caſe, © That there can be 10 Power of 
* Amotion, unleſs given by Charter or Preſcription :”” And We 
think that from the Reaſon of the Thing, from the- Nature of 
Corporations, and for the Sake of Order and Government, This 
Power IS INCIDENT, as much as the Power of making So ain. 


The ſecond Objection upon this Point was, That the Caysx is 2d 4 Objection 
| zs to the bony 
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The Plea ſets forth two fared Days in the Year, v/z. the 8th Day 
of September and Mzichaelmas Day for holding Great Courts at the 
Mecot-Hall; and © that the Bailiffs may call a Great Court at “ any 
* ther Time.” Great Courts were called on the 1 zih of January, 
the 15th of April, the gth of June, and the 19th of June 1755, 
Before the Holding of the ſaid ſeveral Courts reſpectiveiy, DUE No- 
tice had been given of the Holding thereof reſpectively. The Plea 
ſtates likewife another Great Court on the Sth of September 1755; 
due Notice of the Holding thereof having there been previouſly 
given. And the Portmen removed did not attend theſe Courts; 
but wwilfully abſented themſelves, 


It is nt ſtated © that the removed Portmen had PERSONAL 
“ Notice;” And the Fact certainly is “ that they had :“ For, 
where perſonal Notice was given to anſwer the Charge, the Plea 
alledges it preciſely, and in a different Manner; Beſides, if Truth 


The De: would have warranted them, they might have * amended, 


ſendant's 


Counſel had 


once propoſed The Notice 5 of Holding theſe Great Courts muſt have 


= 21. 1 been by ſome cuſtomary Signal, (as Sounding a Horn, or Tol- 


gare it up, on ling a Bell;) which the removed Portmen, in Fact, might know 


finding their nothing of. 
Facts inſuffi - 


cient to ſup- 


port it. It is not alledged⸗ that the Portmen's Pr crates was neceſſar; y to the 


Holding the Great Court: On the contrary, the Preſcription is al- 
ledged to be, that the Bailiffs, Burgeſſes and Commonalty, or W 
many of © them as WOULD be preſent, have met, or aſſembled in 
the Moot- Hall. ” 


It js not alledged particularly, that any particular Buſineſs was 
obſtructed or defeated by the Portmen's Abſence. The Plea al- 
ledges, that they oi{fully abſented:“ But that is a Conſequence f 
Law, In pleading, they muſt alledge Facts, from which the Court 
may judge Whether the Abſence was wilful:“ Upon which 
Facts, Mues may be taken, and tried by a Jury. 


It is clear from the Plea, that the Portmen bad fall Netice of the 
 Cnan6t againſt them, and full Opportunity to have been, heard: 
And therefore I lay all the Objections upon that Head, out of the 
Caſe. But, if the CHARGE was 2 ficient, they had no Occaſion 
to defend themſelves, | 


This brings the whole to the Queſtion, ©. Whether an Abſcnce 
ftom four occaſional Great Courts, and One upon a ſlated Day, o 
5 circumſtanced, is a i ficient CAUSE of Ametton,” 


** — e 


Eaſter Term 3x Geo 2 541 


There is no Authority which fays it is. Though the Uſual Signal 
is given for holding a Great Court, a Member may not know of it: 
Though he ſhould know of it, he may be innocently abſent, where 
he thinks his Preſence not at all Kats 5 and where he does ot 
imagine that any Buſineſs of Conſequence is to be propoſed. 
In the Caſe of Rex v. Mayor and Aldermen of Carliſle, * The Trin. 1720. 
Court argued in this Manner, That where an Alderman receives a — 9 2. N. 
Summons to appear at the Common Council, he might conſider that 5 380. 

his Preſence was of no Conſequence, and ſo ſtay away; And becauſe 
He might innocently ſtay away from the Common Council, It was 
holden, that he ſhould have had a particular Summons to meet the 
Mayor and Aldermen: And for want of ſuch Summons, an Amotion 
by * and Aldermen, at that Common Council, was holden to 
. _ e WOT "OI PO M * 


There is not an Officer or Freeman in the Kingdom, (who is a 
Member of an Aſſembly,) that might not be removed or disfran- 
chiſed, if this Doctrine was given Way to. At Times, Every Al- 
derman, Every Common Council Man, not neceſſary to the Con- 
+ ſtitution of the Aſſembly, knowingly omits attending. : 5 | br 


It is not neceſſary, and would be highly improper at preſent, to 
ſay what kind of Abſence, or under what Circumſtances, Non-Atten- 
dance may be a Cauſe of Forfeiture. It is ſufficient that the 
A. with all the Circumſtances alledged by ths Plea, is not 
_ a Cauſe. Lo. Snoop cn T3. obl 


And We are All of Opinion that it is nf. 


The ſecond General Point is, Whether the Defendant was 24. Point; 
* duly elected, by the One remaining Portman.“ But that is now 2 be Ke) 
become unneceſfary. If it had been material, We are inclined to Les. 


ſupport the Election. | EleRion.) | 
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However, It is not now neceſſary to enter into that Point; becauſe 

We are, upon the former Point very clear © that the Cauſe of 
Amotion alledged and relied upon in the Plea, is NoT a ſufficient 
Cauſe of Amotion. J)) ini Wc” oh = Bly nneran 


JupGMENT for the KING. 
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Rex ver/. Mary Mead. 


_— Corpus having iflued in the laſt Vacation, at the Inſtance 

John Wilkes, Eſq; to bring up the Body of Mary Wilkes, 
Wife of ce ſaid Jobn Wilkes, and Daughter of the ſaid Mary Mead, 
pelore Mr. Juſt. Deniſon; Mrs. Mead now brought Her into Cart, 


"The Subſtance of the Return was, That her Huſband, (having 
uſed her very ill,) in Conſideration of a | Pg Sum which She gave 
him out of her feparate * conſented to her living alone, exe- 
cuted Articles 0 4 Separation, and covenanted (under a large Penalty) 
never to diſturb Her or any Perſon with whom She ſhould live. 
That ſhe lived with Her Mother, at her own earneſt Deſire; and 
that this Writ of Habeas Corpus was taken out with a View of ſeling 
Her by Force, or ſome other bad Purpoſe. 


: The Cour held this to be a formal Renunciarion by the Hu- 
band, of his Marital Right to ſeire Her or force Her TREK to live 
| with Him. 


And they faid that any Attempt of the Huſband to ſeize Her by 
Force and Violence, would be a Breach of the Peace. They alſo 
declared that any Attempt made by the Huſband, to moleſt Her in 
her preſent Return from Weſtminſter- Hall, would be a Contempt of 
the Court. And they told the Lady, She was at fall r to go 
where, and to Whom, She P 5 


0 V. Rex v. Clarkſm et al. 2 1 PP 445: Where the Chart 
only took Care that the young Lady ſhould be under no illegal 
| Reftraint; and ordered a Tip-Staft to ſee Her ſafe Home, to her 


_ Guardian's, as had been formerly done i in _ Harriet Berk- 
Leys Caſe. 5 


c Rex v. Captain Lifter, Huſband of Lad Reli. 1 18 478, | 
| Lady Vane's Caſe M. & H. 17 G. 2. B. R 


F v. Yolnſon, 1 Se 579. E. 190. I. »14 Pom 
1334. 8. 12 A Child was delivered to it's Proper Guardian, by 
the Court. | 


Ck Jet at Liberty; And Jobnſon 8 Caſe was ſaid to be carried too far. 
Rex v. Griffth, H. 8 V. z. B. R. And 


| Lady Catherine Auneſley s Caſe, 


Rex v. Smith, 2 Strange 982: Where indeed the "ON was nh 855 
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Rex ver. Wright, Clerk 
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M* De Grey ſhewed Cauſe againſt quaſhing the IndiQment. 


Mr. Serjeant Hewitt had moved to quaſh this Lndiduicat charg- 
ing the Defendant, That He, being a Spiritual Perſan, did Tax 
to Farm ſeveral Lands Ge; againſt the Statute of the 21 H. 8. 
0. 13. F. 1. For that no Indictment will lie, where a Statute creates 
a new Offence, and gives a particular Remedy. On Monday 14th 


February 1758 (upon Mr. De Grey's then coming to ſhew Cauſe) : 
the Sergeant propoſed Three Objections: vg. 


f ift. An Indictment will not lie: It ought to be a wt by 
Action, or by Information; (which are the two particular Methods 
of proceraing, ſpecified and ris by this TOONS -.+ Ml 


| 2d. No Offence i is here\chargad; For OccupaTron is che Of. 
fence for which the Act gives the Forfeiture: And here, xo Occu- 
Fug Ivelurges'; 'Tis only © That He did TAKE 0 Farm. 1 K 


Ny 3d. It can o- be proſecuted at the sessions: For the Word: 
: of the Act are “ in any of the Kino! s Courts.” . 


| Firdt—An Indictment will not Ber Needed the Statute ereates. 
the Offence, and has preſcribed a particular Method of proceeding; 
and has no General Words. It. enacts © that no Spiritual Perſon ſhall 
take to Ferm Cc; Upon Pain to forfeit 101. for every Month 
« that He &c: The One Half of which Forfeiture to be w the 
King; the other Half, to every ſuch Perſon that will ſue for the 
bes 3 by Original Writ, Bill, or Plaiat of Debt, or by any Infor- 
mation in any of the Kine's Courts.” 2 Hawkins, P. d. 0,25. 
F. 4. Pp. 211. is in Point © That where a Statute makes a ne Of- 
* fence, and appoints a particular Manner of proceeding, an In- 
wie dictment will not lie.” Cro. Jac. 643, 644. Caſtle's Caſe (iſt Ex- 
ception) is alſo moſt expreſs in Point. 4 Mod. 144. Rex & Regina 
v. Marriott. S. P. Rex v. Gluf, bogs tid temp. Will 3th. B. R. 104. 


6 P. * * But this was 
| only quaſhed 
Niſi, (or a 
1 MaxspIEILID—Let us hear an After to this Obj eRion Sen hs.” 
"_ For it ſeems a dong One; this being xo OFFENCE af 55 " . | 
* | otion near 


Mr. De Grey, contra proceeds to ſhew Cauſe 0 on Behalf of the 
Proſecutor. 


As 


844 Faſter Term, : 31 Geo. 2. 


it. As to the 1ſt Objection 


2 Hale's Hiſt. P. C. fo. 171. is expreſs, that if the Act does alſo 
contain a probibitory Clauſe, the Offender may be indicted upon 
the prohibitory Clauſe, notwithſtanding the Penalty. 


Caſtle's Caſe Cro. Jac. 643. M. 20 J. 1. is incorrectly reported: 
as appears by Ro. Rep. 247. 8. C. Which ſays © That the Indict- 
« ment was quaſhed for ſhone of the Exceptions.“ Therefore Caſele's 


Caſe is not an Authority in the preſent One: As it is only a partial 


Report, upon Memory; and has Miſtakes in it, (as 40“. inſtead of 
20/. for one Inſtance.) 1 Mod. 34. Crofton's Caſe on 17 C. 2. c. 2 
<« To reſtrain Non-Conformiſt Miniſters from inhabiting in Corpo- 

* rations,” is moſt full and clear in Point to the contrary. 1 Fentr. 


* rbe tao Hafer. Raym. 219. 8. C. * 


laſt are looſe 
News: and * 


2d. As to ho 2d Objection. The Occupation is only to aſcertain the 
Quantum of the Penalty; viz. 10/, for every Month that he hall 
occupy: But the TAXING 70 Farm, 18 the Offence n 


3d. As to the 3d Objection. The Todifinent may be brought at 


the Seſſions, and proſecuted there. 


In anſwer to the Caſe cited in Support of the It ObjeRion, of 
Rent Regina v. Marriott according to 4 Mod. 144. Ld. Ch, J. Holt 
held againſt the other two Judges, Dolben & Eyre; and thought an In- 


dictment the proper and reaſonable Method. Carthew 263. 8. C. 


Rex v. Marriott, refers to 4 Mod. 144. and obſerves that it was 


againſt the Opinion of Ld. Ch. J. Holt. 1 Shower 398 is S. C. Do- 
minus Rex v. Marriott; And the Reporter, (who Himſelf took the 


Objection,) ſays “ That the Rule was pronounced by Ld. Ch. J. 25 


+ But Eye Holt, conſentientibus alits, thus—* Let it flay.”'F 
added It | 
cannot be maintained, I doubt.” Note alſo, that Shoaver's Report of what paſſed | in this Caſe, is of 


Tr. 4 V. & M. * likewiſe indeed | is 4 Mod. 144: : But er is of Hil. 4 W. & M. which 1 is two 
Terms later. 


Loxkp Man always took it chat whore new-created ; 
Offences are only prohibited by the general probibitory Clauſe of 


an Act of Parliament, an Indictment will lie: But where there is 
a prohibitory particular Clauſe ſpecifying only particular Remedies, 


there ſuch particular Remedy muſt be purſued, For otherwiſe the 


Defendant would be liable to a double Proſecution; One upon the 


general Prohibition, and the other upon the particular ſpecific 
Remedy. | 


| Therefore, 


£ 63. 8. C. this very Objection was diſallowed. 3 Keb. 75. Rex v. 


* * - 
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Therefore, if there be any Doubt or Difficulty about this Matter, 
it will be better to enlarge the Rule, till next Term. 


Mr. Juſt. DE NIS ON laid down the Diſtinction thus; vis. That 
where an Offence is not ſo at Common Law, but made an Offence by 
Act of Parliament; yet an Indictment vi lie, where there is a ſb- 
ſlanti ve prohibitory Clauſe in ſuch Act of Parliament; though there 
be afterwards a particular Proviſion, and a particular Re edy given: | ad 
But it is * otherwiſe, where the Act is not Probibitory; but only 1 in- 7. 2 H H. 
flicts the Forfeiture, and ſpecifies the Remedy. | e RP, G09. 


Mr. Juſt. W1LMoT alſo took it ſo; and that this Point had hea | 
ſettled, later than any of the Caſes cited. In Hil. 2 G. 2. B. R. Rex. 
v. Penſacks, and alſo in Rex v. Malard, the fame Term, It was ſet= 
tled © that an Indictment will of lie, where an Act of Parliament 


© makes a new Offence, and preſeribes a oa Metood of Pro- ee Þ 
40 ceeding. 1 5 


He ſaid He had always underſtood it to be a ſettled Diſtinction, bs 
between a ſubſtantive W Clauſe, and a Prohibition ab modo, 


And, it would be bard to puniſh a Man twice for the fame 
' new Offence. 


Mr. Juſt. Dex 150x—This Act does not Fen to me, to give the 
King ALONE, a Power to proſecute af all, for this new Ade. 
However I ſhal * no en now, as the Rule In engl: 


On this Day: Serjeant Hewitt informed the Court that Mr. De 
bas gave up this Matter, 


Lend Mansrretn—I: do not ät all wonder at it: 1 thought hs 
would' do ſo. I have looked into it: And there is Nothing in it, 
That Caſe of Crofton has been denied many Times. Beſides, Mr, 
Clayton has informed me of a Caſe that was determined pe * 

5 ObjeQtion, « of it's being at Sef ons.” 


Kork « To quaſh the Indictment, 0 Mar ABSOLUTE. 5 


Rex ver /. Inhabitants of Bank-N ewton. Paſun 
| 8 22 | | 25 f 1 ch April 


* 1759. 


M's Aſton ſhewed Cauſe = alias the two 0 foloying 
Orders, 


E CE i: 


Two Juſtices removed George Ayrton, Ellen his Wife, Anne, Elixa- 
beth, Iſabel, Jane, and George their Children from the Pariſh of Marton 
in the Weſt-Riding of Yorkſhire, to Bank-Newton : And the 1 


fions, upon an Appeal, confirm their Order. 


The State of the Caſe was this George Ayrton, the Pauper, and 
mis Wire, being legally at Bank-Newton, on the 16th of February 


1738, TJobn Wilcock, a Son of Henry Wilcock of Marton, by Order 


of his Father, on the /a!d 16h of February 1738, agreed, on the 


| Behalf of his ſaid Father, with the ſaid George Ayrton the Pauper, 


who was THEN @a MARRIED Mar, to ſerve the ſaid Henry Wilcock 
his Father, for a Year, from the 24th of the ſame Month. of Fe- 


 bruary (when his Father's then Servant was to go away,) at 5 
Guineas Wages ; in caſe the ſaid Henry Wi lech ſhould ws the 
ſaid Term. 


That afterwards, the WIr "of the ſaid George Ayrton DIED, on 


the 18th of the ſame Month of February WITHOUT Iſſue, And on 
_ tbe, 24th of the ſame Month of February, the ſaid George Ayrton, 


THEN having NEITHER WIPE zor Child, went to the ſaid Henry 


 Wilcsck the Father, who then lived in Marton aforeſaid. And the 


faid H. M. then aſked him the ſaid G. A. © Upon waar Terms and 


«Conditions, he the ſaid G. A. and his Son John Wilcock had agreed:” 


And the ſaid G. A. then told the ſaid H. V. That the Terms 


agreed upon between him the ſaid G. A. and the ſaid J. W. were, 
ce that He the ſaid G. 4, ſhould ſerve the ſaid H. V. for a Year: 


* from the 24th Day of the ſame Month of February, for 51. 5s. od. 
« Wages, in caſe He the ſaid H. W. ſhould approve the ſaid Terms.“ 
And thereupon the ſaid H. W. faid © That de pip agree to the ſame 


Terms.“ And accordingly, the Pauper G. A. did, on the ſaid 


24th of February 1738. THEN having neither Wire nor CHILD, 
enter into the Service of the ſaid H. W. and did ſerve the ſaid H. V. 
in Marton aforeſaid for One whole Year from the ſaid 24th Day of 


February 1738; and received 50. 55. 94 of the ald H M. for a 


Year' 5 * 


The Reffiors were of 8 5 The Pauper hd the faid 
© Year, under the ſaid CONTRACT made with the ſaid Joh Mil- 


cock, as aforeſaid; And that at the Time of the sAa1D Contract 


« and Hiring, He was NOT an UNMARRIED Perſom wITrHouT @ 


& Wife; and that theręſore He did noT, by fuch Hiring and Ser- 


e vice, gain a Settlement in Marton: 25 And therefore they confirm 


the faid Order of Removal. 


Mr. Norton having moved to quaſh both the original Order and 
the Order of Selſions— 1 
| Mr. 


— Term 31 Geo. 2. 


FRIES 


— 


Mr. Afton now ſhewed cauſe why theſe Orders ſhould not be 
| quaſhed. 


By 3, 4 V. & M. c. 11. $. 7. He muſt be unmarried at the Time 
of the Hiring. The Words are, © That if any unmarried Perſon, 
© not having Child or Children, ſhall be lawfully hired into any 

Pariſh or Town for 1 Year, ſuch Service ſhall be adjudged 
and deemed a good Settlement therein; though no ſuch Notice 
in Writing be delivered and publiſhed, as is therein before re- 
< quired.” Here, the Hiring, He ſaid, was on the 16th and the 
Wife did not die till the 18th. 80 that wh was NOT an nerd 
Perſon, when he was hired. 


T6 
cc 


cc 


The Ane might 5 be made wich a married Perſon 
on purpoſe, by way of Caution, to prevent a Charge upon the Pa- 
riſh. And in ro Mod. 393. Ranton v. Horton Pariſh—per Pratt 
Ch. J. The Intent of ſuch a Caution 1 ͤ8 lawful. [See Lucas 393. 3 


13 
£7? 
1 


To prove that the Time of the Contra#, mut be feierten to the 
Inception of it—He cited Bro. Contract, pl. 15. The Retainer is 


the proper Inchoation of the Service. 80 is By o.  Labourers, 125 ; 
9 11. 


Mr. Nav, contra—for quaſhing the Orders— 


The Intent of the Reſtriction of this Law to I Fr" Perſons 
without Children, was to prevent the conſequential Damage that 
might accrue to Pariſhes from hiring Servants incumbered with 
Wives or with unſettled Children. But this Man is within both 
the Words and Meaning of the Qualifications admitted by the Act. 
He could bring no conſequential Charge upon the Pariſh. 4 


If a Perſon hired unmarried, ſhall marry * during the Series, * 7. 2 Sol. 
Yet He ſhall gain a Settlement, both to himſelf and his Wife. S0 32 3 
if a Female Servant happening to be then with Child, be hired ; Edition 1750. 


She and her Child ſhall both ou. a Settlement, if She ſerves out 1 


t 
her Ter. 1 5 . 


It is enough, that when he begun his Service, * was no o danger © 


of a conſequential Charge to the Pariſh. And this is all that the 
Court have their Eye upon. 


And though this ſhould, as between the Parties, be a Contract be- 
tween them, from the 16th, Yet that will not affect the Pariſh. 
But, however, the Contract was not complete, but a meer Nullity, 
TILL the Aſent of the Principal, (the F ather : ol For he had it af 
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his Power to diſapprove. It was net binding till his Aſſent was 
given: For the Agent only acted under a limited Authority. And 
when the Principal did aſſent, the Servant was unmarried. 


As to Bro. Contract, 15. It certainly was binding upon both 
the Parties, *ohen J. N. ſet the Price: But had not been ſo, if J. 
N. had refuſed to ſet a Price. So Bro. Labourers, pl. ꝙ & pl. 114 


But ſtill this affects only the contracting Parties ; and not the 


Pariſh. 


"Lows MansFIELD ſtopt Mr. Norton from proceeding ; ; It be- 
ing clear that the HIRIN G was on the 24th, For the Father might 
have diſſented from the conditional Agreement made by his Son 
on the 16th. But the Man was unmarried on the 24th when 


the Father made the COMPLETE Agreement with him. 


And the Three other Jopors declaring themſobres moſt clealy 
to ve of the ſame Opinion— 


BO TH ORDERS were QUASHED. 


0 Rex OO Peach et al" EP 
April 1758. | | bo 


a AUS E was now "thn againſt an Information which bad 
5 


been moved for, at the Application of ſome Perſons who now 
appeared to be a Parcel of infamous Cheats and Gamblers, againſt 
ſeveral others of the sams Profeſſion and Character; for a Conſpi- 
racy to cheat them out of about 900 J. at a Foot Race, by a moſt 
ſhamefu! Tranſaction of Fraud, Colluſion, and Bribery, to induce 
the Racers to run Booty. 


But it appearing moſt clearly to he Court, and it being too 
plain to be diſputed by the Counſel for the Froſecutors them- 
ſelves, That the Parties complaining and thoſe complained of, were 
(all of them alike) a Parcel of infamous Cheats ;— 


The CouRT unanimouſly refuſed to give the 83 the 
EXTRAORDINARY Aſiſtance of this Court, to enable them to at- 
tack their Bretheren in Iniquity, (who had probably, as the Court 
not without Reaſon ſuſpected, quarrelled with them about the 
Diviſion of their ill-gotten Spoils:) But they referred the Complain- 

ants to the ordinary Remedy of Action or Indictment; eſpecially as 
the Facts alledged ſeemed to be within the Acts of Parliament made 
to prevent exceſſive Gaming. And, accordingly, 


The Ru LE to ſhew Cauſe: « Why there ſhould not be a an u.. 
e formation againſt them,” was PIScHARGEDPD . 
2 | Carleton 


* 2 3 


Eaſter Term 31 ; Geo. 2. 2. 


Carleton ex dim Griffin 600% Griffin. 


T HIS: was a Special Caſe in Feen, . upon the Be- 
miſe of John Griffin, the Teſtator's Heir at Law. A Ver- 


Tueſday 18th 


April 1758, 


dict had been given for the Plaintiff, ſubject to the Opinion of this 


Court, on the following Caſe. Jobn Griffin (the Teſtator) being 
ſeiſed Sc, and being &c, on the 2d of May 1752. wrote upon a 
Sheet of Paper with his own Hand as follows ; viz. © Know all 


Men, by theſe Preſents, that I John Griffin Ge make the after- . 


« mentioned, my laſt Will and Teſtament : And when it pleaſe . 


« God to call me, I pray God direct my Relict. I make my pre- 


« ſent Wife, my whole and ſole Executrix of what it hath pleaſed 
e God to bleſs me with. I order my Son John Griffin, my Son by 


© my firſt Wife, 600 J. I have 600 J. in the three per Cent. An- 


©, qyities : Which I order, not to be fold ; but I order my Wife to 
© leave the Intereſt thereof to help to bring up my Daughter La- 
« viner. I likewiſe have two Freehold Houſes in &c : [Which 
« are the Premiſſes in queſtion :]J Which are to be for the ſame 
« Uſe, to help to bring up my Daughter Laviner, and her Heirs 
be for ever, My Daughter to take Poſſeſſion of the Annuities at 
ce her Age of 25. And if it pleaſe God my Daughter die before 
« her Mother, and unmarried and without a lawful Heir, then the 


« ſaid two Houſes to g0 to my Son * and his Heirs for ever.. 


"I conclides—* I pray God to bleſs and dire my Wife ws: 
© Daughter and Son. And I die in Peace with all Mankind: And. 
< I hope the Lord Jeſus Chriſt will receive my Soul. And this 


"is my laſt Will; and not any other. 2d Day of May 17 52. . 


And he ſubſcribed it, at the ſame Time when be wrote it: But 
there was 10 Seal, nor Witneſs to it. 


And it was further ſtated, that on the = of January 17 54. 
He wrote on the ſame Sheet of Paper, the following Words, v2. 
© Memorandum—Blackman-Street, 5th January 1754: Whereas * 
e have laid out Cc, on a Lighter called &c, and the Barge called 
* the-Lemon &c; All theſe, and alſo all Ge. at my Death, All 


© ſhall be at my 'preſent Wife Mary's Diſpoſal. And this not to 


diſannul any of the former Part made by me, the ad of May 


1 1752: Except that my Wife ſhall not be liable to pay to had 


© don John &c. Witneſs x. Hand, X Griffin, Sen.“ 


NV. B. The Will; was written on the firſt and ſecond Sides of a 
Sheet of Faper: And the Code. was begua either upon the 
1A | — *. 


— 


8 — — —_— CO SPIT 
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ail End of the Second. or the Beginning of: the: Third, and: writ- 


ten upon the 34 Side. (Which Circuinftatice TIT 212 = 
thought material, though not deeiſive.) ud .-: bs 


And all this Codicil (or whatever it may be called „ ed 4 nh 
to the PERSONAL Eftate z and not at all, to the REAL, | 


The Teſtator ſubſcribed this! in the Prefence of Three Witneſſes. 
And then he took the faid Sheet of Paper in his Hand, and de- 
clared 1T to be his laſt Will and Teſtament, in the Preſence of the 
ſaid 3 Witneſſes ; and then delivered it to them, and defired 
would atteſt and ſubſcribe it in his Preſence, and in the Preſence of 
each other : Which they . did. 


Upon this Special Caſe, Two 3 are reſerved fo the or. 
nion « this Court: VIZ. 


ift. Whether the Republication of the ſaid firſt Wil (aide in 
1752,) upon "fe Win, of. January 17 54, be a Publication or _—_ 
OTE of his firſt Will, within the Statute of Frauds. 1 


* a0 Queſtion, Whether any Eſtate paſſed 1 the firſt & Wil, either 
to the Daughter, or to the Mother, ng 


Mr. Barnard wie on Behalf of the Plaintiff, 2 or. 
Ueir at Law to the Teſtator. 


This was no > ooh Will, to oi L Lardd, 699040 all Doubt, il 
the z th of January 1754. And what happened then was neither a 
Publication nor a Repitbhcation ſufficient to make it a good Will 
within the Statute of Frands. Here are tavo diſtinct Inſtruments, at 
_ two different Times: The firſt, UNATTESTED, relating to the Real 
Eſtate; The ſecond, ned, publi ;ſhed, and atteſted according to the 
Statute of Frauds, relating to the Perſonal. But the firſt was ori- 
ginally bad; and could not be made good, by the ſubſequent Tranſ- 
action. In Support of which Aſſertion, He mentioned the Caſe 


upon Serjeant We cited 1 in — 384. an the _ of 
Acherley v. Vernon et a. 


He likewiſe cited Penphraſe v. Ld. Lanſinen er EY N. 11 Hnn. 
Rot Jo 620. (on the Earl of Bath's Will,) which is alſo cited in 
the Caſe of Acherley v. Vernon, in Comyns 384; Where the firſt 

Will was only executed, not atteſted; And on making a Codi- 
cil to it, the Teſtator took the Codicil in one Hand, and the Will 
in the other, And faid « This is my Will Sc; And 1 publiſh this 
„ Covlicil as Part thereof; and ſigned the Codicil in che Preſence 

of the Witneſſes who ſubſeribed it in his Preſence: It was holden 
$035 * to 


Eaſder Term 3 Ge 


to-bo tio-Repubilicativn'of tho Will. And this Calc alſo proves cbt 


there can be no Republication ) \Þnphcation; as it was there ex- 
pteſly determined: But the Will ought to be re- executed; or Weiber. 
. a Deviſe of Lands thall not be good, 


bernd Queſtion, No Eftate paſſes by this Will, e- to he 


Grijfin, as Heir at Law to the Teſtatot. 3 


5 


And the Statute of Uſes does not operate; dne there is no 
Tranſmutation of Eftate: Without which, no Uſe can ariſe, Now 


here the Eftate never paſſed out of the Heir at Law. 
He made 3 Sub-divifions under this ſecond Queſtion, 


It Subdivifon. No Eſtate paſſes to > the Mather, The Words 


of the Will muſt ſquare with the Intent of the Teſtator. And here 


the Words do not extend to the Real Eſtate; becauſe they are ac- 
N NN with the Word © Executor. Precedents in GHancery 471. 


Piggot v. Penrice. I make my Niece Gore, Executrix of all 
z my Goods, Lands, and Chattels.” Her Lands of Inheritance 


did not pals : "Though She had no * or — "RE "Wane | in 


any Lands whatſoever. 


2d Subdivifion {of the 2d Queſtion. ) Nor does any Eſtate $a 
I this Will to the Daughter. The Heir at Law ſhall not t be difin- : 


Herited by & ſtrained Conſtruction. 


48 Subdiviſion (of the 2d Queſtion.) The Statute of Uſes 


not operate for want of a Tranſmutation of Eſtate : For here it ; 
never paſſed out of the Heir at Law; and therefore no Uſe: could 
ariſe. For no Uſe can arife without a Tranſmutation of Poſſeſfion. 


To prove which Poſition he cited 1 1»ft. 271. b. 6 Rep. 1 5. 


18. 4. Sir Edward Cleve's. 1 Rep. 176. a. b. 1 Len. Moore 7 
569. So that no Uſe could here ariſe. And no Eſtate or Intereſt 
pre either to the Mother or Daughter under this Will. 11011545 
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Therefore He prayed Jud gment for the Plaintiff. 
Mts Burrell contra for the Defendant. 


wy Queſtion. Whether the Publication of 4 Wend I 


in the Manner as ſtated, is a Tubkkeatien or Republi cation 2.1 the 
mne Wähin che Statute. e r Ur 


2d Queſtion. Whether ANY x Eft paſſa, aer to the Mather, 
— Is 


Mother or to the Daughter : But it deſcends to the 1 * 


ri. 
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Firſt. The firſt will indeed bas not the Requiſttes' adpolnted 


and required by the Statute of Frauds (29 C. 2. c. 3.) as eſſential 


to a Will of Lands. But that Statute has been always /berally 
conſlrued, in Favour of Wills. 3 Peere Wms. fo. 252, 254. Stone- 
houſe et Ux' v. Sir Jebn Evelyn, (the laſt Point,) is a Proof of this: 
Where it was holden © That the Teſtatrix's owning her Hand, was 
e ſufficient ; though the Witneſs did not actually ſee her gn.” ” 


This was a liberal Conſtruction, as to the Per ſon S1gning. So has 


been the Conſtruction alſo as to the Witneſſes Atteſting. 2'Chantery 
Caſes 109. Anonymus: A Will atteſted by 3 Witneſſes, who were 


not preſent together, but ſubſcribed at ſeveral Times, was decreed to 


be good. 2 Salk. 688, Shires v. Glaſcock : The Atteſtation was ad- 
judged Hy becauſe the Teſtator mght have ſeen the Witneſſes 


ſubſcribe, through a broken Window, So, 3 Lev. 1. Lemayne v. 


a: As to the Teftator' s Signing his Name. 


The Will was dated the 2d of May 1752, and was ſubſcribed ” 
the Teſtator ; but was not then indeed, either witneſſed or ſealed. 


5 128 it ay be conſidered : as Intended to be ANEr args executed, 


„ Thai in Yemiary: 17 54, He added a Codicil on the 1 Sheet 


jor Paper ; took the ſaid Sheet of Paper in his Hand; declared 17 


to be his Will; and deſired the Witneſſes to atteſt it. This muſt 


be either a Publication; of a Republication. - The very Caſe re- 
ported in Comyns 381. of Acherley v. Vernon, M. 10 G. 1. in Chan- 


cery, was a Determination © That what Mr. Vernon there did was 
WY oy meg, And that the Will and Codicil made but One 
« Wille” And this Determination: was affirmed in the Houſe of 
Lords. 5 _ 


5 2d Queſtion. Whether ANY Eſtate paſſed to 1 the Mather c or 
the Daughter by this Will: (For if any Eſtate paſſed to either, the 
Plaintiff in Ejectment cannot recover.) 2 Szderf. 75. Marret . 
S, is a Proof of great Allowances: and Indulgence to the Teſtator's 
Manner of Expreſſion. ¶ See the zd Point of that Caſe; where 
the Words were very Enn Eng} oe. ] 


In the AYER Caſe, they wok,” a Chorel Intereſt to _ Wi 7% 


and an Eſtate in Fee to the Daughter : Or, at leaſt, they took ſucb 


an Eſtate as is ſufficient to her 0 the Plaintiff; "(whatever | their 


'Eftate | may, in Day” of Law, be. * 


* to the Words of the Wil — The. fit Clauſe — — 5 to 
the Wife, as Executrix. ] order Jobn Griffin 6001]. I have 


6 600 J. in Gc. I leave the Malers Sc, to Mp to e's up my 


i — Lcd | 
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ce © Daughter Ge. 1 hw 2 Houſes &c : Which are to 1 to the 
gane Uſes, v2. to help to bring up my Daugliter Sec. He 
meant a Cbatiel- Intereſt to the Mother, for the Benefit of the 
Daughter, ill She came to 25 Years of Age; and To 7be anos. word. | 
from her Age of * 


The Remainder ! 18 deviſed to the Heir at Lid, hs the Death 
of tlie Daughter, unmarried and without lawful Heir, in the Life - 
time of her Mother. Therefore he ſhall not have it BEFORE that 
Event. Carter 20, 27. 3 Rep. 19. 9 Rep. 95, . Gro. Fac. 75. 
Equity Cafes abridged 17 179. Title Deviſes, pl. 6. 2 Peere Wms. 194. 
Newland v. Shephard, 0 ede Caſe;) Where a Deviſe of the Pro- 
duce and Intereſt, in Truſt for the Grand- Children, %%, 21, was 
decreed to paſs the abſolute Right and Property of both Real and 
Perſonal Eſtate, to the Grand-Children after that Age: For the 
Heir at Law was to have no Concern in it. So here, John the 


Son of the Teſtator, was' to have no Concern in this Litate, tall 
the Death of the Daughter. 


Boregſton 8 Caſe, 3 Rep. 19. was 6 to be a vefed B 3 | 
der. So here, it is a ved Remainder in the Daugbter. There- 
fore the Plaintiff can have no Demand. Wherefore pee ae 

- he Poftea might be delivered to the Defendant. I d 


Mi. Barnard in Reply— 


ift. The Teſtator taking up the Paper in his Hase, ſaid, * 40 This 
« is my laſt Will and Teſtament,” or Ir is my lat Wilt and 
© Teſtament,” Which Act and Mater of Expreſſion can only 
mean the Inflrument that he had then ſigned | in theit Preſence. IN 


The preſent Codicil has no Words of Confir mation : Nor does it 
at all relate to Land ; but only to perſonal Eſtate. 67 


2d Point.) Neither the Mother of Daughter took any Eſtate, i 
The Words are, I likewiſe have two Freehold Houſes, which are 
© to be &c, to help to bring up my Daughter Laviner, and het 
_« Heirs for ever Sc. And if my Daughter dies unmarried and ; 
© without lawful Heir, in the Life- time of her Mother, then to go 
to my Son Jobn and his Heirs for ever.” As to the Mother, the. | 
Words are, I make my Wife Mary Griffm Sole Executrix of all 
_ © that it hath pleaſed God to bleſs me with.“ an there is no 
Other Diſpoſition, . to the Mother. . 


"An Eftate ſhall never be taken by Implication, but from Neceſiy 
And Ar is no Natel 
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Pu. 5! T7770! 3 


Lok Manivivib. The Caſe i axcarately dated; * For i it is nr 
ſtated to be either a Will, or a Ps but a SHEET” or Parzn 


written Ge. 


Firſt, This is a Will of an illiterate Man, drawn by himſelf 


At firſt, in 17 52, the Teſtator did not know that any Witneſſes 
were neceſſary. In 1754 he had found that they were neceſſary. 
Then he makes a ſubſequent Diſpoſition : Which is a Memorandum 
to be added to it. But he does not call this a Codicil; Nor does the 


Caſe fate it to be ſo. He plainly conſiders the whole as one 1ntire 


Diſpoſition : And he expreſly declares in the latter, That he does 


* not thereby mean to difannul any Part of his former Deviſe or 
9 Mem prog » 


There i is not a Tittle i in the latter, that relates to the Real Eſtate. 


Therefore the only Intent of having che 3 Witneſſes, was and muſt 


be to een te FORMER. 
1c 44 


The Sig ning the former, does no Harm: a 10 makes it more eb 


8 mn; but does not hurt i it. 8 eee I ie 


Then the Publication of i it is As of a Will—He ada 45 = 


Sheet of Paper, and holding up the ſaid Sheet of Paper, ſays © It 


« is my Will.“ And certainly, He did not mean a Part of it, 


only; but the Whole of it. And he deſires them to atteſt it. All 
this moſt relate to the Won that was written on this * 3. 


The Second Point is as plain upon the bare reading, as any args 


ment can — it. 


There can be no Doubt of the Deviſe to the Dag ; i 
ever may be the Doubt of the Intereſt bequeathed to the Mother, 
till the Daughter comes of Age, for her Maintenance. But it is 
ſufficient to bar the Plaintiff, thit an Intereſt | is © to One of 


them. 12 


Therefore it is clear for the Defendant on both Points. 5 


Mr. Juſt. Ton concurred, —A Man may make his will at 


different Times: And the Witneſſes may atteſt at different Times. 


Here an illiterate Man makes and figns his Will; In which there is 
a Deviſe of Lands. To be ſure, if He had died before Atteſtation, 


the Deviſe of the Land had not been valid. But afterwards, he 
adds more to it, on the ſame Sheet of Paper, and declares That 
he does not thereby mean to > diſannul Ly. Part of his former 


. „ | Ef any Deviſe 


* 
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© Deviſe and Diſpoſition 1 and ſigns it; and then takes the Sheet 
of Paper i in his Hand,-and declares it to pe his laſt: Will and Teſta- 
ment, in the Preſence of 3 Witneſſes; and deſires the As to 
atteſt it: Which they do 1 in his Preſence, &c, 


This muſt be conſidered as One ENTIRE Will made at different 
Times ; ; and atteſted agreeable to the Statute of Frauds, 


As to the Second PoinT—lt i is not at al material, What Soar 
of Intereſt the Wife and Daughter, or either of them take un- 


der this Will: It is ſufficient, that they take ſome Sort of Intereſt 
ſufficient to N the Plaintiff's OR. And this Vick cer= 


_— 00. 


Mr. 1 aft, W. LMOT r concurred with Lond Man eld and Mr. Juſt 


Deniſon. He alſo conſidered this as an entire Lallrument, and as a 
Continuation of the former AQ. 5 


The Teſtator himſelf calls it a l (not a Codicil; ) 


and declares * that he did not mean thereby to diſannul any Part of 
4 his former. Deviſe or — He only takes up the Conſi- 


deration of ſomething further that had occurred to him, ſince hies 


writing the former: And it is not material, whether he does this, at 
two Days, or at two YE ARS Diſtance from writing the former Part, 


A Man 1 1s not obliged 4 to make his whole Wil, all at the Joe Time. 


And the Teſtator's having originally lined the former. Part, is 
out of the Caſe, and makes no Difference: For it was not at all ne- 
ceſſary or material to it, as a Will of perſonal Eſtate; and the Signing 


alone, unattended with the other Requiſites, was not ſufficient to ren- 


der it effectual as a Will of Land: Therefore it was totally immate- 
rial. And in January 1754, having written the Memorandum with 


his own Hand, on the ſame Sheet of Paper, He takes the ſaid Sheet 
of Paper in his Hand, and declares * 1? is his laſt Will and Teſta- 
« ment a and 1 them to atteſt it as ſuch, in his Preſence and 


in the Preſence of each other: Which they do. So that there can 


be no Sort of Doubt that this was a wo Publication of this as ts 


2 within the Statute of Frauds. 


As to the Second Point—lt is not at all materiel. kar Species of 


Intereſt the Teſtator's Wife and Daughter or either of them may 


have in theſe Houſes; provided that they or either of them have 


ſuch an Intereſt as is ſufficient to intitle them to the Poſſeſſion of the 


Eſtate : For i, they have. ſuch an Intereſt in them or in either of Ries, 
the N cannot recover in nen a gainſt them, | 


NT 


Maher. But be that as it wy; here 1 is a Deviſe © to the Daugh- 
e 


Now I ſhould- think that there is a Canna. FR the 


Faſter, Term,gz Gears; 
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„Mr. Juſtice | 


_ Fofter happen- 
ed to be ab- 
ſent. | 


Thurſday 
2 oth Apr 76 
1758, 


and ſworn to be fit and proper and even neceflary that there ſhould: 
be an additional One, (there being One there rad ;) and for Which 
N Occupation of keeping an Inn, this Man was (as theſe two Juſtices i 


© ter * hs Hers,” exprelly ; (however — To WMiterwe 
Teſtator has worded what accompanies it:) and therefore he ſeems 
to have a Fee ; (though liable to be controlled by certain Events that 


may happen.) But thus much at leaſt, is clear ; viz. that his Son 


(7obn Griffin, the Plaintiff's Leſſor,) was not to take, TILL the 
1 eſtator's Daughter ſhould be dead without Iſſue. | 


So that it is extremely is and olais, that either the Mother er 


the Daughter have ſuch an Intereſt as intitles them to » the "of Nun 


U 


of the Eſtate, * | „ 


Pe- * Cur. unanimouſly, 
Let the POSTEA be delivered to the DryexpanT. " 


Rex ver /. Yours FE Pitts Eſquires. 


Matton was con roth May 1757) made for an Baltuduba 
againſt theſe two juſtices of the Peace, for arbitrarily, oe 


— and unreaſonably REFUSING TO GRANT A LICENCE to 


One Henry Day, to keep an Inn at Everſley ; where it was alledged 


themſelves had allowed on a former Occaſion) a proper Perſon, ey 


having before licenſed Him to do ſo at another Place. 
Upon this Original Motion being made at the Bar— 


Lok MANsFIELD and Mr. Juſt, DznisoN held, that cetvith- 


ſtanding this was a Matter left in a great Meaſure to the Diſcre- 


tion of the Juſtices, Yet if it appeared to the Court, from ſuf- 


| ficient Circumſtances laid before them, that their Condit was in- 


fluenced by partial, oppreſiue, corrupt, or arbitrary Views, in- 
ſtead of exerciſing a fair and candid Diſcretion, The Court might 


call upon them to ſbeu the RE asons whereby they guided therr Dij- 


cretion : And therefore they were for granting the Rule. to ew 


Cauſe, 45 feed. But 


Mr. Juſt. Fans (who 3 to MO? the Place, and faid 


there was another Houſe of good Entertainment there already, ) 


thought it ſufficient to make a Rule upon the two juſfices To 
* ſhew Cauſe * they ſhould not GRANT this Licence.” And 


' Logp MansF1ELD and Mr. Juſt. Dex1$0N concurred with Him, 


to expreſs the Rule in that Manner, though the Subſtance was the 
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ſame ; "becauſe, if they did not ſhew Abele Cui the Conſe- 
que muſt be granting an Information. et 


Per Cur. —— Mr. 22858 Wi imo being ablent in 
Chancery. ) 


* 


Rurr upon theſe two Juſtices to ſhew Cauſe * why they 
did NOT GRANT this Licence to this Henry Day.” 


on Monday 27th of June 1757. upon ſhewing Cauſe—The Ju- 9 | 
ſtices, by their Affidavits, made 0 Perſonal Objections to Day; but . 


thought the Certrficate inſufficient, becauſe not ſigned by the Parſon, 
Vicar or Curate, 


The Cour was of Opinion « that the Certificate, being ſign- 
« ed by 3 or 4 reputable and ſubſtantial Houſe-keepers, Sc, was 


« ſufficient.” But though the Juſtices had miſtaken the Act, The 
Court cleared them from any wrong Motive. 


f But it being ſuggeſted” © that the preſent Parſon and Cleric 
e dens were ready to ſign a Certificate in his Favour,” The Court 
enlarged the Rule to the firſt Day of next Term; with a View that 
He might be licenſed at Michaelmas, if there ſhould be no other Ob- 
jection than what aroſe from the Certificate's not being ſigned by 
the Parſon and Churchwardens ; and the Matter (which ſeemed to 
have raiſed great Heats, and was ſtrongly > ig 15 Sir John 
Aly, on the Part of Day,) be accommodated | 


The Rur was accordingly enlarged} in theſe ren viz, © That 
« the firſt Day of the next Term be farther given them, to ſhew | 
3 Cauſe why a Pave not ot granted, &c. 


N. B. By 26 C. . 1 31. F. 1. It is l That upon grant- | 
ing Licences by Juſtices of Peace, to any Perſon, to keep an Ale- 
houſe, Inn, Cc. Every ſuch Perſon Shall enter into a RECOGNI- 

' ZANCE in 10 with two ſufficient Sureties, Each in 5/; or One 
ſufficient Surety in 10/7; under the uſual Condition, ce for maintain 
ing of GO OnDu AND RULE within the ſame.” 


By F. 2. It is enacted, That 0 Licence to keep the ſame ſhall be 
granted to any Perſon NOT LICENSED the Year preceding; UNLESS 
ſuch Perſon produce, at the General Meeting of the Juſtices 

in September, a CERTIFICATE under the Hands of the Parſon, 
Vicar or Curate and the Major Part of the Churchwardens and Over- | 
feers, OR ELSE of 3 or 4 reputable and ſubſtantial Houſekeepers and 
Inhabitants of the Pariſh or Place where ſuch Ale-houſe is to be; 
ſetting forth © That ſuch Perſon 1s of good Fame, and of ſober * 

| > 65 — — Et ee 
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@ and Converfation.” And it ſhall be nentimed in aach Evade; 
© That ſuch Certificate was A Other wiſe ſuch Licence + ſhal 
be null and void. 


By $. 3. No Licence ſhall intitle any Perſon to keep an Alehouſe 


in any OTHER Place, than that in which it was F1RST kept, by Virtue 
of ſuch Licence: And ſuch Licence, with regard fo ALL OTHER 


Places, ſhall be null and void. 


On Friday 18th of November 1757, Mr. Norton again moved 
(ad moved it as a new original Motion) for an IN TOoRMAT ION 
againſt theſe two Juſtices of Peace; who, he ſaid, had at their 


laſt general September Meeting for oranting Licences, Rill yERSISTED 
in refuſing to grant this Licence, notwithſtanding what had already 


paſſed in this Court upon the ſame Subject and Occaſion. Of this 
Fact He had Affidavits: and he alſo eels 0 and circumſtan- 
tial Afidavits, as to the Merits ; viz, the Neceſſity of ſuch a Licence, 
and the Conduct of the Juſtices i in their Oppoſition to it. 


Lord Manse1t1—What paſſed before was, © That the Court 
did not think any thing CRIMINALLY #mputable to theſe 
« Juſtices.” The Court then gave no Opinion as to obliging 
them to grant the Licence: But, on the contrary, py ad- 
Jjourned the Conſideration of the Reaſons of their Refuſal, 


This former Rule was only kept on F. oot, in ul to A0 the 

MATERIAL END of it: But as to the Behaviour of the Juſtices, 
with regard to the criminal Complaint againſt them, the Court 
diſcharged them from any Imputation of Crime or arbitrary 
Intention to oppreſs the Man. 


The Courr therefore now made the like Rule, upon theſe REN 


| Aﬀidavits, as they had made upon the former, and Ordered that 
both Rules ſhould come on fogetber. 


Sie Richard Lloyd (on Saturday 11th of February 17 758. ) accord- 


| ingly ſhewed Cauſe upon both Rules. 5 


He obſerved that it was a Sort of Rule never ebe granted; 


and which He had known refuſed 2 5 Years ago. He ſaid he never 


knew a Rule made upon Juſtices, to ſhew Cauſe © WI they did 
not grant a Licence, or to enforce them to do ſo; Unleſs there 


was ſome Charge of Corruption, Partiality, Bias, or - other Imputa- 


tion upon tne Juſtices, 


Lord MANS FIELD l That the Affidavits upon which the 


Original Motion was made did zmport ſuch a Cbarge; — And the Mo- 


2 tio 
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tion was s originally made «pon that Foot: And that the Rules was put 


into it's preſent Form, «wt of TENDERNESS 70 theſe Gemen, and 


Regard to the Fairneſs of their Character. 


And they did indeed, upon the former Cauſe ſhewn, appear to 
be An from Blame, as to any Criminal Imputation. 


But yet F they have no reaſonable ObjeSion to the Man, they o OUGHT 
1 licenſe him : And / they have any Reaſon, they ouonr to G1ve 


For though they have, it is true, a Diſcretion in theſe Caſes, 
bed it muſt xo be permitted to them to exerciſe an ARBITRARY 
and UNCONTROLED Power over the Rights of other People, and 


in Caſes where their Livelihoods are ſo ly: concerned, 


Sir Richard Lloyd argued and inſiſted that the Legillaturr has 


made them the soL Judges, as being ſuch who, from their Reſi- 


dence on the Spot, mult be/? know the Perſons ad their Characters, 
and alſo the Circumſtances of Time and Place. And the Legiſla- 
ture has even excluded Juſtices of Peace of other Divifions. And 


the Juſtices 7hbus intruſted have a Right to judge FOR THEMSELVES: 


No Man can judge for another. And this Power i is truſted to * 5 15 


by the Conſtitution, by the . 


It may be very dangerous to them, to be obliged to give their Rea- | 
ſons publicly: Though they may have very Sufficient TOY to ſatisfy 


their own: Minds and to direct their own } — 


And if * are bas intruſted, Why are they liable to be called 

to an Account by any other Juriſdiction ; unleſs they act faultily and 

wilfully wrong? Indeed, if they do wilfully wrong, let them be pu- 
niſhed: But where they act quite eee . are not ac- 


C0 untable to any Body. 


Now theſe Gentlemen fay, and they SWEAR too, 0 that thay 
* really judge this Houſe to be an 1MPROPER House ; and this Per- 
£ fon to be an IMPROPER PERSON ; And that this is their real and 


* ſincere Opinion, © 


'This Queſtion e ALL the en in 2 England : (a mean, 198 


Setting afide the IMPUTATION of 1. ful Miſbehaviour.) 


Lord 3 5 No boch 10 of the 
Thing; ſetting aſide every Degree of — on : It will not 


bear an Argument. 


Sir Richard repeated the Juſtices Reaſons 1 their Refuſal; ; and 


concluded with 1NSISTING on their RIGHT to Juage — TAN Mu- 
'SELVES, 


Mr. 


— n 2855066 T TIT" — — — 


560 "Eaſter Term 31 Geo. k 


Mr. Young, being in Court, ſpoke (very handfomly) 3 in Exculpa- 
tion of himſelf from any ill Intention; and declared very ſo- 
lemnly, © that He had ated according to his real Sentiments, 


e and the beſt of bis Judgment. 


Lord MAxsrITLD-UIt is a Matter of too much bu e 
and too much Length too (as I am obliged to go away,) to 
be determined now immediately: And it may as well ſtand 
over till next term, as ſo little Time of this Term is left. 

"AD JOURNED. 


«th Thu ſday 13th of April 17 58. This Caſe being mentioned 
8 ain Lord MansF1ELD propoſed altering the Rule, by making 
it © To ſhew Cauſe why there ſhould not be an IN FORMAT ION 
* againſt them :”' For ſo He ſaid, it was originally moved, and this 

was the true and proper Foot to argue it upon; (And Mr. Norton 


declared that he propoſed to argue it 2p that Foot; )—Th ough i "i 


Tenderneſs to the Juſtices, and leſt the Country ſhould run away 

with a Notion of their being under a C&iminal Charge, it had been 

put into the Form that it at preſent ſtands in. (V. ante p. 557.) And 

Mr, Nares, Counſel for the two Juſtices, not oppoſing or "Ins | 
—; this Alteration— The Rule was altered accordingly. | 


TT 5 now this Affair coming on again, (for the laſt Time) 


Lord MANsSFI1®LD again declared that the Argument ought to be 
taken up upon the Foot of Criminality in the Juſtices : For it was 
 ſooriginally moved; it was the proper Nature of the Queſtion ; it was 
ſo underſtood by every Body; and ſo meant by the Court, For, (as 
He again explicitly declared,) there was no Pretence, upon any 

other Foot, to make a Rule upon the Juſtices, who have a Diſcre- 

V. pi. tionary Juriſdiction given them by the Law. But though * Dis- 

1 CRETION does mean (and can mean nothing elſe but) Exerciſing 

 Dijcretion. the beſt of their Judgment upon the Occaſion that calls for it; Yet if 

this Diſcretion be wifully abuſed, it is criminal, and dughf to be un- 


der the Control of this Court. 


Me, Nares and Mr. J bur hs, for the Defendants thereupon argued 
ſtrongly and very largely, that the Juſtices had been ſo far from ac- 
ting criminally, that they had acted rightly, properly and honeſtly : 
And they hinted that the Court had already exculpated them From 
ane; r of Behaviour, 


And the Locilatare have left this juriſdiction þ ab ach to the 


Juſtices of the particular Diviſion, that no Appeal will lie from their 


Determination; as appears by 1 Salk. 45: which is expreſty ſo, and 
is cited! in 2 Strange 881, as a x Proof of this Poſition. 
| Neither 
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Neither will any lie to dhe Joftices, to oblige them 
to grant the Licence; even though they ſhould appear to have re- 
fuſed it upon Reaſons which may be looked upon as very ſuſpicious 


at leaſt, if not very improper. 2 _— 881. (Rex v. « Juſtices of 


Warefer) Giles's Caſe. 


Nor will the Court at an Tnfermation, for refuſing to grant a 


Licence. Rex v. Juſtices of Nottingham, where, _ ſaid, an In- 
formation was denied. 


Int Per Cur. That Caſe was an abuſe a groſs Abu 7, af their 
Diſcretion: And the Information was therefore granted. And 
ſo it was in the Caſe of Bridgewater, upon the ſame Foot, of : 


Abuſe of the Diſcretion intruſted to them. 


'The Ountel for the wo Jaltices next obſerved that Day $ ha- 
ving for many Years had a Licence to keep a public Houſe 7n ano- 


tber Pariſh, was quite an immaterial Circumſtance: For, by 26 G. 
4. K 39. J 3. ſuch Licence was abſolutely null and void, with or oh 


to all OTHER Places, [V. ante 5 58. 


The Aﬀidavits on both Sides being then All diſtinQly Rea It 


appeared (upon the whole Matter) that theſe two Juſtices had | 
acted in this Affair, with Fairneſs, Impartiality, Candor, and 
Juſtice ; that they really and ſincerely thought both the Man 
and the Houſe 1MPROPER fo be licenſed; and that they had 

| vey good and ſufficient Reaſons for ſo thinking and 6 determining. N 


Whereupon, their Counſel concluded with praying that the 


Rules made upon them might be diſcharged with full 185 
 Cmtra for the Proſecutors, 


The 1 main Tendency. of the Alli of the Counſel in Sup- 


port of theſe Rules, was, to ſhew that the Refuſal to grant this 


Licenee to Day, arole from PARTIALITY to Mr. Barker the Lord 


of the Manor, who was the Proprietor (the Landions) of the other 5 


publick Houſe already eſtabliſhed in the Pariſh, 


Lord MAN$FIELD once more declared © That this Court bod No 
Power or Claim, to review the Reaſons of Juſtices of Peace, upon 
' which they form their Judgments in granting Licences; by way of 
Apr AL from their JUDGMENTS, or OVER-RULING the DISCRE- 
* TION intrufied to them.” 


: But if it CLEARLY appears that the Juſticcs Lies been partially, 
maircioufly, or corruptly influenced in the Exgrcist of this Diſcre- 
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tian, and have (conſequently) Aus gp the Truf repoſed in them, they 


are liable to Proſecution by Jadiéiment or Information; or even, 


poſſibly, by Aclion, if the Malice be very groſs and injurious. 


If their JUDGMENT 7s wrong, yet their HEART and INTENTION 


pure, God forbid that they ſhould be puniſhed ! And He declared 


that He ſhould always lean towards favouring them; unleſs Par- 
tiality, Corruption, or Malice ſhall clearly appear. 


The preſent Queſtion therefore only is,“ Whether 4 Gen- 
i tlemen have been guilty of any Partiality or Malice, (for Corrup- 
e tion is not pretended,) in the Refuſal of this Licence. 17 


Then He went minutely and accurately through All the Particu- 


lars both of the Charge and of the Defence. And He thought that 


upon the firſt and original Motion, the Juſtices appeared 1 have 


been miftaken in the Grounds of their Refuſal ; in that they fixed it 


upon the want of the Miniſter's and Church-Wardens Signing; 
which they judged to be requifite by the 26 G. 2. c. 51. (when it 


was not.) However, in this, they were not criminal; though they 


were miſtaken. And at that Time, they had 10 Perſonal Obje&ion 


to Day. And therefore it was (from all that hen appeared) reafo- _ 


nable to expect that, upon enlarging the Rule, they world at their 
next Meeting grant the Licence; which they had before refuſed, 
upon a M. flake, of which they were ſublequently' informed. 


But sIxcE this, and antecedent to ſuch next Meeting, * are 
come out ſeveral firong PERSONAL Objections to Day himſelſ: 


(Which theſe Juſtices were the PROPER Judges of:) Namely, His 


keeping and having long kept a Houſe for publickly retailing Ale 
Wine and Spirituous Liquors without being licenſed thereto; His 


having been twice convicted of ſelling Spirituous Liquors, without 
a Licence; His ſuffering a Day-Labourer to drink a whole Day in 


his Houſe in Harveſt-time, and afterwards vindicating it; His 


having al charged with a Fraud, upon Oath ; Beſides an Alle- 


gation in One of The Affidavits, That two abtoriout Highway- 


© men and Robbers appeared at leaſt to have uſed his Houſe as a 


Public Houſe, if they enjoyed no other and more > particular kind 
. Harbour and Protection 1 in it.“ 


And in reſpect to the 22 the Juſtices now {wear that they are 
clearly of Opinion That One Houſe is ſufficient.” And they 


likewiſe clear themſelves, by the moſt ſolemn Aſſertions in their 


Affidavits, of all Criminal Imputation, 


* — — — — Therefore 
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ien ben He beni ar with declaring it as his Opinion, that 


there was No ſufficient Foundation for a C&A. Charge againſt 
theſe Juſtices. 


Mr. Juſt. Dex15ox concurred. 


He alſo expreſly allcwved the Diſcretimary Power of he Joltices 


in granting Licences; 4w:thout Appeal from their Judgments, or ha- 


ving their 72/7 and 2 Reafons reviewed by any Body, But yet 


an improper and unjuſt Exerciſe of their Diſcretion, He ſaid, Agb 
to be under Controul. : 


But it muſt be a cLEAR and APPARENT Partiality, or wilful Miſ- 


behaviour, to induce the Court to grant an Information: Not a 
mere Error in Judgment. And here is certainly No clear and appa- 


rent TONY: or wilful Miſbehaviour, 1 in theſe Juſtices, 


Therefore the Rules ought to be diſcharged. 


Mr. Juſt. Fos ER concurred in the general Principles before 
laid down: And He thought that there was no Evidence of Par- 


1 Malice or Corruption, in the preſent Caſe. 


He declared againſt increaſing the Number of public Houſes ; ; 


and gave ſeveral ſtrong Reaſons againſt it : And therefore He thought 
the Juſtices far from being to blame, in having come to a Reſo- 


lution © nat to increaſe them,” And He was ſatisfied that the 
Juſtices had 'Reaſon ſufficient to refuſe this particular Licence ; 


fuſed. 


Mr. Juſt Witmor concurred. 


He was very explicit, that the SoLE Diſcretion of coating Li- 
cences, is in the JUsTICEs of the Diviſion: And He moreover gave 


very good Reaſons why” it ſhould be ſo. 


And this Point (he obſerved ) 1s admitted at the Bar. 


Then the Sole Diſcretion being in them, the Rl is invariable, 


That this Court will ever interpoſe to puniſh a Juſtice of Peace 
* for a mere Error in JUDGMENT.” 


Therefore, even ſuppoſing them to have been miſtaken from Be- 


g1nning to End, yet there is no Ground from any of the Athdavits, 
to infer any. Partiality, Mane, or Corruption : There 1s not the 


leaſt 


both with regard to the Houſe, and alſo with regard to the Man re- 
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leaſt FaF, whereupon ſufficiently fo FOUND any och Ae 
and Belief even in the Complainants ; And the Juſtices themſelves 
do moſt TY DENY it in their Affidavits. 


Per Gur. Both RuLEs DISCHARGED, With Cofts. 


Lord MansFiELD—There are wo diſtinct Reaſons why We 
ſhould give CosTs : One, with regard to the Perſon complasn- 
ing; The Other, with regard to the Perſons complained of. 
For it appears, upon the Affidavits, that Day (the Perſon 
complaining) has perſevered in keeping this Houſe wir Hour 
2 Licence: And it now appears that the Juſtices who are 
complained of, have acted both honeſtly and legally in refuſing 

to grant it, in a Place where there was s already a Sufficiency. 


. pot, pa. 


Rex v. Athay Eſq; M. 17658, 32 G. 2. B. R. 
1 like Point. 


Rex ver /. Inhabitants of Macclesfield, 


M= R. * ates thewed Cauſe againſt quaſhing an Order of Seſſions. 


Two Juſtices removed Joſeph Bower, an Infant of Eleven Years 


of Age, from Macclesfield to Sutton: But the Seſſions, upon an Ap- 
peal from this Order, diſcharged it. 


The Special Caſe ſtated was this—The ſaid Pauper Joſe 5 Bower 


was a Baſtard-Child, born in Sutton, and maintained by the Over- 
. ſeers of Sutton. 


When he was about the Age of 8 Years, he was, without the 


Knowledge or Conſent of the Overſeers of Sutton, HIRED to One 
John Swain of Macclesfield, to work in his Silk- Mill there, for the. 


Term of 3 Years; at 6d. a Week for the firſt Year, 9d. a Week 


for the ſecond Year, and 13d. a Week for the third Lear: And 
that the ſaid Contract was made (as well with the Conſent and Di- 
rection of the Mother of the ſaid Pauper, as with his own free 
Will,) by 4 Perſon whom the Mother employed for that Purpoſe ; 


She not being able to ſtir about herſelf, or to do any Thing towards 


maintaining the ſaid Pauper. That the Maſter, John Swain, was 


NOT 70 find the ſaid Pauper either Diet or Lodging : And the faid 


Service was to be only ELEVEN Hours in the Six Working-Days ; 
And all the Reſt of the Time, as well as on Sundays, the faid 


Pauper was AT HIS OWN Liberty and bis OWN MASTER, 


LE na — © 
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” 


The Pauper continued 3 Years in the ſaid Service; But within that 


Time, frequently ABSENTED bimſelf from his Work ; ſometimes, for 


a whole Day or longer ; and at other Times, for ſeveral Hours in the 
Day; For all which Defaults, Deductions were made out of his 
Wages, in Proportion to the Time loſt : But there was never any 
new or other Agreement made, ſave as aforeſaid, 


That during the ſaid whole 3 Years, the ſaid Pal LODGED 
with his Mother in Macclesfield ; Who received bis Wages : And the 
ſame Nor being ſufficient to maintain him, and the Mother being 


unable to work, the OVERSEERS OF 80 ION CONTRIBUTED 6 d. 4 


Meet, daring the whole Time, TOWARDS bis Maintenance. 


That ont, or ſoon after the Expiration of the ſaid 3 Vears, the 
Mother died: And the ſaid Pauper (being ill) required Relief from 


the Overſeers of the Poor of Macclesfield; Who, thereupon, ap- 
plied for the Order to remove him from their Townſhip of Maccleſ- : 


field to that of Sutton. 


The Seſſions declare their Opinion, That this Settlement is in 


* the ſaid Borough and Townſhip of Macclesfield:“ And therefore 


they repeal and make void the ſaid Original Order ; and give 1 54 64. : 


Colts; to the Overſeers of Sutton, f 


Mr. Marion, who was for 3 this Order of Seſſions, argued 
| that the Settlement was in Sutton, and Nor in Macclesfield : For 

that the Facts tated could not be conſtrued to amount to a Hiring | 
for a Near and Serving for a Year, within the Meaning or Inteatzon 


of the Act of Parliament. 5 


Mr. 2. ates, contra, argued that it was. See the Statutes of 3, 4  - 


&M. c. 11,47; And 8, 9 V. z. c. 30. $4: Which give a 


Settlement by being hired and ſerving for a Year, 


He cited the Caſe of Rex v. White-Chapel, P. 11 6. J. 172 53 


and Rex v. Inhabitants o of King's Norton and Camden, B. R. P. & 
Tr. 1740; and Rex v. Inhabitants of Wrinton alias Wrington M. 


22 G. * B. R. 


Tur Court held clearly with Mr. Norton. 


Lond 1 premiſed that there was 10 Bae on this | 
State of the Caſe, to imagine that it could be a Settlement upon 


the Ground of an Apprenticeſhip : The only Queſtion is Whether 
85 „ theſe Facts ſtated, amount to a Settlement in Macclegfield, as 
2 ring for a Year and Service for a Year.” 


ES. 


e 


566 Falter Lerm 317 Geo. A. 


The Pauper was an Infant of oNLYV Erght Years 5 of Age, at the 
Time of the hiring : Therefore he 2vas NO bound by the Agreement. 
Indeed he might have affirmed it; (For the Contract of an Infant 


( This Doc- is not abſolutely void, but only vordable, at his * own Election :) 


trine was ſet- But the Maſter could NoT oblzge him to ſtand to it. 
tled and eſta- 


bliſhed in the 
Caſe of Holt Then as to the Contract itſelf —It was only © To ſerve 11 Hours 


yy 1 = . © in the Day, of the Six Working-Days : but during ALL the Reſt 


1732. 6G. 2] of thoſe Days, and the wol E Sunday, the Servant was to be 
« at his own LIBERTY and his own MASTER.“ It is in the 
Nature of a Contract from Week to Week; And it cannot, in this 
Caſe, be conſtrued to gain a Settlement, unleſs it had been intended 
that it ſhould : Whereas it is plain that the Pariſh of Sutton have 
not underſtood it in that Light, as a Contract to change the Child's 
Settlement ; becauſe they have contributed towards it's Maintenance 
during the whole 31 Years. 


Upon the whole, therefore, this Pauper's 8 Settlement | is clearly in 
Sutton. 


Mr. Juſt. Fos r ER concurred. He ſaid He could not diſinguith 
(4 m 1748. this Caſe from that of Chen -Stoke, T 1 9 


226. 2. Cited 


+ Dr by A Rervice ſufficient to gain a Settlement, muſt be ſacks a State, 


the Name of during the wol Time. Whereas this was NOT 4 Servitude 4. 


Rex v. Inha- ing All. the Time : For he was to be at his own Liberty and his 


bitant 
17715 u alem OUR Maſter during the greater Part of every Day, and every wu z 


Wringtz. Sunday. Conſequently, this Perſon was NOT af all in a State of 


Servitude, at host excepted Times. And therefore this! is not 
Juch a Service as is intended by the Act. 


Mr. Juſt. WIL or alſo corel. The Servant's Lodging i in 
his Mother's Houſe, would have made no Difference, He ſaid; 
Provided the Hiring and Service had been in all other N N good. 


But here, the Infant was NOT * For an Infant las Power, 
__ either to avoid. or to confirm his Contract: And ſo it was deter- 
mined in the Caſe of Holt v. Ward, Trin. 1732. B. R. 


"Then, As to the Contra] itſelf —This f is not fuch a Hiriog and 
Service as will gain a Settlement within the Act of 3, 4 V. & M. 
c. 11. § 7. For that Act intends only ſuch ſervices, here the Ser- 
vant is under the Command and Control of the Maſter, during the 
WHOLE Year : Which this Servant was not to be; but ſeems only 
to have been hired for the particular Purpoſe of working in theſe 


Silk-Mills, at certain Henrs. He \ was not in a continued and E 
_ — tate 
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State of Servitude, during the whole Year : And therefore He did 


not gain a Settlement in the Burrough and Townſhip of Maccles 197 7 
Conſequently, the Seſſions have determined wrong. 


Per Cur. unanimouſly, * Vr. Juſtice 
ORDER. of SESSIONS QUASHED: __ Deniſon" was 
ORIGINAL ORDER AFFIRMED. . 

Rex ver/. Epiſcopum Dunelmenſem. Anda 24th 
| April 1758. 


R 7illes, on Behalf of Dr. Sterne, Prebetdary of the ſend 
Stall in the Cathedral Church of Durham, moved for a 
ManpAamus to the Biſhop, commanding Him to exerciſe his V1s1- 
TATORIAL Power over the Temporalties of that Church, in the 
Inſtance hereinafter mentioned : (In which Dr. Sterne had applied 


to the Biſhop to exerciſe it; Who refuſed to do ſo, unleſs JON 8 
the Authority of this Court. ) 


And He alledged that ſuch Viſitatorial Power i is given to the Bih- | 
op, by the 4oth of their Statutes. 


And there i is no other Method of trying this Queſtion, but before 
5 the Bilhop'': as Viſitor. 


| Me. Norton, for the Biſhop, ſaid that the Biſhop was not LEN 5 
that He HAD ' ſuch a Power : And therefore He propoſed that * 
Dean and Chapter ſhould be called in, to ge We. 


N. B. The Merits of the Queſtion were © Whether hs Shea 

e ſor-Prebendary (Dr. Sterne) had a Right to 2 Years Profits 

< accruing during the Vacancy of the Stall, from the Death of | 

5 ce Dr. Benſon, Biſhop of Glouceſter, (the laſt preceding Pre- 

e bendary:) Which intermediate Profits the Other Freben- 
ec daries had received, and divided amongſt them.“ 5 


Loan MANSFIELD thought that an Acfion at Low was + the pro- | 
Fen Method ; and inſtanced "the Caſe of Dr. Young v. Dr. Lynch, 
P. 26 G. 2. 1753. B. R; and mentioned likewiſe Canon Seager's : 
Cafe (who was a Canon of the Church of Saliſbury) in Chancery. 


„ Whether the Biſhop « can have a Juriſdlickion to determine this 
% Point; Or Whether Matters of Property in Cathedrals can be 
77 determined otherwiſe than according to the Courſe of the Law 
* of the Land,” is a great Queſtion. And certainly, the Dean and 
Chapter muſt have an Opportunity to ſhew Cauſe againſt a Manda- 
mus being illued t to the Biſhop, to exerciſe ſuch a Juriſdiction. 
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But in this particular Caſe, the Queſtion muſt be litigated, not 
only with Members of the Body; but with Executors and Admini- 


flrators of deceaſed Prebendaries: Over Mom, the Biſhop ( ſuppo- 


ng Him Viſitor, and as Viſitor to have Conuzance of ſuch a Caſe,) 


can have no Power. Which alone is deciſive againſt his Juriſdiction 
in this Queſtion. 


Mr. Willes, per ceiving the Court ſo engl againſt him, agreed to 
take nothing by his Motion. | 


Rex ver /. Peters et al': 
0 R 
Cavil verſe Burnaford et a. 


M R. Hu ey ſhewed Cauſe againſt the iſſuing of a Mandamus. 


A Motion had been mos by Mr. 1hitater (on 13th February 
1758) for a Mandamus to be directed to the Defendant John Pe- 
ters, the County-Clerk, (who was the Steward of the Court,) and 
alſo to the free Suitors of the County-Court of the County of Cornwall, 


commanding them to proceed to final Judgment in a certain Cauſe by 
Plaint in Replevin, commenced in the ſaid County-Court, between 
Jobn Cavil Plaintiff, and John Burnaford, Anthony Pomery, and 
| Nicholas Pelyne, Defendants; in which Cauſe the ſaid John Covi 
obtained an r ee Tudgment i in the laid County-Court. 


The Caſe, in ſhort was, — That Burnofard diſtrained Cavil, for 


Rent; Cavil brought a Replevin, in the County-Court of Cornwal; 
An INTEKLOCUTCRY JupcmenT as regularly entered; And a 


Writ of Inquiry of Damages executed thereupon ; and 24. aſſeſſed 


for Damages, and 5 for Coſts, and ſo much more Coſts as the | 
Court ſhould allow. This Inquiſition was ſet aſide for Irreguariy, 
(i Want of Netice of executing the Writ of as A 


The Defendant's Advocate there then moved © To ſet afid: 
* the ſaid (regular) INTERLOCUTORY JUDGMENT itſelf; vpoN 
© the Defendant's paying the Cofts of entering it, (to be taxed by 
*© the Steward,) and on avowing iſſuably: And afterwards, on a ſub- 
ſequent Motion * to make ſuch Rule abſolute,” it being urged by 
the other Side, © that that Court had no Power to ſet aſide a re- 


gular Judgment, the Judge took time to adviſe, At a future 


Court, after Inquiry from ancient Practiſers in the ſaid Court, and 


being informed that it had been the conſtant ; and ts” of it 


R: FRET: 


PO TIE SITS I 


the Interim: And accordingly, He made a Rule, thus Cavil v. 

* Burnaford et a. It is Ordered, &c, That the interlocutory 
Judgment entered in this Cauſe be 5: T ASD, on Payment of 

| Coſts taxed ; And that the Avowry filed in this Cauſe de ben? efſe, 
laſt Court-Day, be now, on Confideration of the Court, made 

abſolute ; And therefore Rule for the Plaintiff in Replevin to 

« Plead in Bar to the Avowry.” 5 | 


And the Judge of this inferior Court ſwears © That He ated: 
with the utmoſt Impartiality in the Affair, and according to the 
beſt of his Judgment and Underſtanding ; And, He apprchends 
and believes, according to the consTANT USAGE AND PRAc- 


„ TICE eftabliſbed and obſerved in the ſaid Court. 


Mr. Whitaker's Motion was grounded upon the Inferior Judges 
having exceeded his Authority. And He had cited 2 Strange 823. Fox. 
v. Glaſs, H. 1728. 2 G. 2. as the h Time that even bis Court had 
ſet aſide REGUi Ak Judgments; and 1 Strange 392. Bayly v. Boorne, 
M. 7. G. 2 where they doubted of an Inferior Judge's having ſuch 


a Power, 


On Friday laſt, (21ſt April 1758,) Mr. Huſſey ſhewed Cauſe Why 
of this  Mandamus ſhould not iſſue. And He made the two following 
Queſtions. A rr ii tool wn 


iſt. Whether the Judge or Steward of an inferior Court has a 
Right to sT ASIDE zaterleeutory Judgments REGULAKLY ob- 
tained; ©: nr no gil» „ 


9 — 
. Can va. 
— ( — — 
o e — — 


2d. Whether in his particular Caſe, the Steward of this inferior 
Court had a Right to do as he had done, and as is the Practice 
of that inferior Court. 0 „„ 


— — 
——ů—ů— —— = 
— ͤ—— 


— 
— — 
eve 9 


As to the iſt Queſtion—He agreed they cannot grant new Trials. 
I Salk. 201, Regina v. Hill et al,, and 2 Salk, 650. the Caſe of Bri- 
flol (which is S. C.) Brooke v. Ewers et al, 1 Strange 113. 8. P. 
A Mandamus iſſued to a Judge of an inferior Court, © to give Judg- 
© ment:” 7þough he had granted a new Trial. Therefore He would 
not contend that an inferior Court has a Right to ſet aſide a regular 
Judgment, UNLEss it be to let in the Merits, OE 
TE... But 
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But | they may do it in ar to TRV THE Menrirs. 2 Salk 650. 
In the Cafe of the Mayor and Aldermen of Briſtol, It was holden, 
« That an inferior Court could not grant a new Trial.” However, 
it was long ſince done by this Court: And they would alſo formerly 


ſet aſide regular Judgments, on putting the Plaintiff in as good toe. 
dition as before. And it does not appear how the Court came to leave 


it off; as Sir John Strange ſays (in the Caſe of Fox v. Glaſs) that they 


had done. 


Anqd it ſeems right in fell, and agreeable to natural Juſtice, to 
permit inferior Courts to ſet afide regular znterlocutory Judgments, 


in Order to let in a Trial of the Mcex1Ts. Indeed it is reaſonable, 


not to permit them to ſet aſide the Verdicts of uk IEA: Which is 


an * different Caſe from a * x Default. 


As to the 2d Queſtion—In the preſent Caſe, the Steward added 


' ad and reaſonably, upon the Circumſtances an. it. 


Vr. W bitaker, Contra, for the Mandamus. 


* 
; Id 24; 


The Letting in the Trial of the Mrkire, makes no „De 


I ay that an Inferior Court can not ſet aſide a regular Judgment after 
they have once exerciſed their Authority, In 1 Strange 392. Batly v. 
Boorne, M. 7 G. 2. B. R. The Court thought it a Queſtion that 
deſerved Conſideration, © Whether the Judge of an Inferior Court 
ec could do it.” And there is no more Reaſon Why they: ſhould 


have this Power, than that of ſetting aſide Verdicts. They have 


no ſuch Diſeretion, « Diſcretion” is another Word for © Arbitrary 
Hille. %% | 


Lord MANSFIELD denied this Interpretation. of the Term Dif 
ctetion; and referred to what was ſaid (a few Days ago) in 
the Caſe of Rex v. Young and Fits ( ante p. 560, and 561, 

E 6 And he ſaid that DiscRET 10 is, as Lord Cole Jays, ; 
"5.0 diſcernere "ad Legem quid fit Jaitgus.” . : 


To which Obſervation, Mr. Juſt. Winer defired to add ano- 
ther, rom 5 Co. 100. 4. Rooke's Caſe : © DisCRETION is a Sci- 


— - *-ence and Underſtanding of diſtinguiſhing and diſcerning 


between Falſehood and Truth, &c Sc; and Nor to do ac- 
© cording to arbitrary Will and private Aﬀedtion. pp. Pt Ti 


Mr. Wy ra I- But theſe Inferior Judges have 0 Sore of a. 


cretionary Power of any Kind. 


Lord MANSPIPI p—That Caſe of Baily v. Biere in 1 Strange 


392: ls lays “ That it was a Queſtion tat Warpe ed Confueration 2 


But 
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r 


— — 


But there is 10 1 or Authority to the W ana of their ane 
_— 2 n A 


WY 


we it ons a Pomtr wed fry: to the Exerciſe 1 a And 
is very different from the Caſe of ſetting aſide VERDI TS. 
This Power to ſet afide interlocutory Judgments, ſeems incident 10 


J. ice. 


However, both Lord Mansfield and the other * two Tudges * Mr. Juſt. 
en it might not be amiſs to look into it. And— _ > 


Mr. Juſt. Den1$soN intimated as if there was ſomething of this 
Sort before the Court, in ey: P. dos G. 2. B. R. 


[T It was in 

| 0 155 Hil 1754.27. 
_ 47 1 

Con! adviſare vult. 5 11 

* v. N ect 


"And: now Lord Mansfield delivered. the Opinion of the Court; ; l n. 
having firſt deſired Mr. Huſſey to ſtate the Caſe, for the Sake of the 5 
A Students : (For He took this Opportunity of obſerving and declaring 
e that Nothing miſſeads ſo much as reporting the Determination of 
* .Courts of Juſtice, without having a ſufficient and correct State 9 wok 5 


tbe Caſe; which, He ſaid, was ny an 8 fatuus, leading Peo 
into an Error” and OE.) 


"How the Queſtion, upon the true State 4 the Caſe, ( which . - 
-ante;] p. 568.) appears to be Whether an Irin iox Court has 
ob. Powith to SET ASIDE a REGULAR INTERLOCUTORY Judg- 
e. ment, in Ox DER 70 let i in the Trial of the MER 1TS.” 


And We are All of Us of Opinion, « That they HAvE ſuch N 
We! Power,” There is no Authority nor even Difum, to the contrary : 
Nor js there any Reaſon why they ſhould not have ſuch a Power; E 
which is incident to the Doing of Juice. 


1 there are Authorities which fay, < That an 1 Court 
* can 70t grant a NEW TRIAL, or ſet af aſide the Ve RDICT Ys 3 15 
but for eee, ; 


But there may be many Reads Why hs may be permitted t to 
ſet aſide an interlocutory Judgment, in order to let in the Merits; 
which Reaſons will not hold ſo far as to make it allowable for them 
to ſet aſide the Verdict of a Jury: (One of which Reaſons may be, 
e that no Attaint lies upon a Verdict given in an inferior Coutt. ') 
And indeed the Setting aſide a Verdi of a Jury, is too great a 
Power to be intruſted to an inferior Juriſdiction, Yet 

We are, All of Us, clearly of Opinion © That they may-ſet aſide 

< regular INTERLOCUTORY y Judgments, - in order to let in the Me- 

3 K ritsy 


— 2K 4 + 
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e 
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th ing both upon the * of the Thing, and: for tho Coroe- 
Nience attending it. 


That Caſe in 1 e 392. of Baily v. Boorne 2 ante p. 570.) 
proves nothing at all againſt this. And in 1 Strange 499. Jewel! v. 
Hill, H. 8 G. 1. An inferior Judge ſet aſide even a Verdi, for 
Irre gularity, (or rather for Surprize :) Which this Court allowed 


he might do. 


-4 


| Mr. Juſt, DenisoN added, that in the Cafe of Eaſtweil v. Liver- 

zore, (V. ante p. 571. in Margine) It ſeemed to be underſtood and 

agreed at the Bar, © That an inferior Court could not . ſet afide a 

* It is true Verdict, * AT ALL :” But He finds that He has written a Note 


that there was at the Bottom of that Caſe, importing that He Himſelf thought 


no Diſtinction ; 
3 that it ought not to be taken for granted, /o generally as this is laid 


the Dilcuſion dowD, * That they cannot do it * at all,” For that He thought 
of that Caſe. © that an inferior Court may ſet aſide even a Verdict, for IRREGU- 


But e 173% 7 ARITY ; though they are not to be truſted with a Power of. Setting 


{arity was 


there ;:c4cnd- aſide Verdict, upon the MERITS. | 
ea; nor any 


other Reaſon attempted to be given for ſering afide, that verdict, but becauſe it was a "hard One, 2nd fuck. 


23 ought t to be ſet aſide, a 


And this, He ad, Was + cent the. RIGHT Diftinttim;. VIZ. 
That they may ſet aſide even n Verdiets, tk a 3 but not 
en the Merits, = 


Wherefore Per Cur. unanimouſly, | 
Let the RuLE made © That John Peters the County Clerk, 
and the Free Suitors of the County-Court, ſhould ſhew 
% Cauſe Why a Mandamus ſhould not iſſue, directed to them, 
© commanding them to proceed to final Judgment in a cer- 
« tain Cauſe by Plaint in Replevin commenced in the ſaid 
* County-Court, between John Cavil, Plaintiff, and John 
1 Burnaford, Anthony 8 and Nicholas Pelyne, Defen- 
* dants, in which ſaid Cauſe the ſaid Yobn Cavil obtained an 
2 interlocutory Judgment in the ſaid County-Court, on the 
_* 12th Day of Oftover laſt be DISCHARGED, 


15 Rur e 


Rex 


Eaſter Term 3 1 Geo. 2. 


/ 


Rex verſ. Collingwood Foſter, Edward Gallon, — 
Selby, and Thomas Mills. 


"OUR Rules having been made abſolute, (laſt 7. ueſday,) for 


four Informations in Nature of Q Warrants, againſt theſe 4 


| Defendants, reſpeRively, © to ſhew by what Authority they claimed 


<5 86 Chamberlains of Alnwick | in the County of INTO 
and — | 


Sir Richard Lloyd, on Behalf of the Date ape moved (on 


Saturday laſt,) That there ſhould be onLy One Information againſt 


2 an four Defendants, inſtead of FOUR di Nindt aud ſe fe n In- 


Which The Covar Wenn very reaſonable, upon the 1h Sec- 
tion of 9 Ann. c. 20, which runs thus —“ And if it ſhall appear 


ce to the ſaid reſpective Courts, That the ſeveral Rights of divers 


* Perſons, to the ſaid Offices or Franchiſes, may properly be deter- 
% mined on ONE Information, It ſhall and may be lawful for the 


<« ſaid reſpective Courts to give Leave to exhibit Ong ſuch Infor- 


573 


« mation againſt $EVERAL Perſons, in order to uy their FIN: 


{= M Rights to ſuch Offices or Franchiſes.” | 


Mr. Mari contra, for the Profecution, urged that hom the 5 
Court might indeed give Leave for this joining ſeveral Perſons 


Rights in One Information, yet they world not do fo, it the Proſe- 
cutor 1 that it miglit be inconvenient to him. 


Sir Richard replied that the Court would dreck it, unleſs it was : 


foewn to be attended with Incconvenicnce, 


tt ended in Mr. Norton 8 taking Time to confult his Client. 


Which having done, He (this Day) ſaid his Client had no Ob- 


jection to it; provided no Exception ſhould be afterwards taken to 
5 ſuch Union of the ſeveral Cauſes. 8 


' Con. The Defendants cannot object to it, when the Court judge 


it to be 7 


7 G Challoner 
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Challoner ver/. Walker. 


N Aion. of Debt on a Bond, Conditional as "2 LRN 5 after 
firſt reciting That Whereas G. Needham being ſeiſed in Fee &c 


fied inteſtate Cc, leaving a Son James &c and Anne Needham bis 
Widow, then living ; And whereas James &c were about to ſell the 
Eſtate; And alſo reciting the ſaid: Anne's being married to a ſecond 
| Huſband David Kinneir ; And reciting a Doubt having ariſen.con- 
cerning her Right to Dower ; And whereas it was agreed that 30 J. 


Part of the Purchaſe-Moncy of the Eſtate, ſhould be left in the 


Defendant's Hands, in order to indemnity Se from the faid Claim 


e, And all Coſts Charges Se: Then the Condition is, that if the 
Defendant and one Couiſon or their Heirs Executors and Adminiſtra- 
tors ſhould indemnify the Plaintiff from all and all Manner of 

Claim of Dower that might be made BY the ſaid Anne Needbam, as 


Widow of the ſaid G. Needham, out of the ſaid Premiſſes; and of 


and from all Coſts Charges Damages Demands Ge, that Wie arife | 
or ee by or from ſuch Claim Sc; then Se, | 


Plea, That he has indemnified the Plaintiff 


Re olication—That David Kinneir married the Wider 1 
enn a Bill in Chancery for Arrears of Dower—He anſwered 


. the Bill; and expended 8 J. 10s, for Coſts in the faid Suit. 


76 this Replication, the Defendant demurs ſpecially, and hens ; 
ſeveral Cauſes of Demurrer vis. 


Iſt. The Replication is not a direct Anſeer to the Plea. 
2d. No Tue can be taken 2 — this Replications 


3d. No Breach of Condition i is fo efficiently alledged in this . 


cation. 


Me. Alben for the Defendant, made two Points : 


(wt & » 4 #- 


0 The Plaintiff has breathe his Action too 1 He ought to 
have 8 185 till the Suit in Chancery had been determined. 


F irſt Point—Conditions ſhall be conſtrued favorably for Ob. 
gors. - Saund. 06, Butler v. Wigge—lt is fo declared by the Court. 
2 ; Arts 


| Eaſter Term: 3¹ Geo. * 


2 we fd nt. SHEDS — 


Cre. El. 2 W v. Ewe. There the fame Rule was laid = 


down. 2 Saund. 41 1. Ld. Aungton v. Merricke. 


And a Condition: ſhall not be extended further than the Vords of * 
I —_ 227. * 5 


it. 1 Ro. Abr. 489. 1 Ro. Abr. 426. pl. 6. 
v. Clough, 1 Zulu. 536. Milſon v. Conſtable. 


| Second Point—EHis Expenee will be repuid him, if the Bill mould 


be diſmiſſed with Coſts, It is not like the Payment of a Debt 


admitted to be due: This Condition is only to indemnify Wen 2 


Claw: 


Mr. Afourft for the Plaintiff 


Iſt Point. 1ſt. This Breach 3 is within the Words and Letter of 
the Condition. RY, 


26. It is clearly within the Meaning of it. 
Firft—Aſerf and Walker purchaſed the Eſtate, The: Widow 


bad claimed Dower. The Iodemnifeation 4 18 againſt any Claim of 
Dower that ſhould be made by her. And the Suit is 20 2280 ; 


: that Claim. 


Sesbudly But it is Aa within the Intent of the Condition, 


And Mr. Altham's Caſes will not hold now: Becauſe Courts of 
Equity will now relieve againft the Penalty. And Courts of Law 


therefore are leſs ſtrict than formerly. M. 29 G. 2. B. R. Drum- 
mond et U Adminiſtratrix of 59 Eſq; v. Duke of Bolton. OF 


In the preſent Caſe, there was a Tra for the Sale of the 


Eſtate: And a Bond (inſtead of incumbering the Deed with a 


Covenant) to indemnify againſt all Claim of Dower, and all Ex- 
pences Coſts and Damages ariſing from any ſuch Claim. Mr. Al- 
tbam's Caſes of 1 Ro. Abr. 420, Sc. are not applicepic to the P 


ſent Caſe. 


. 2d Point The Plaintiff is certainly already darnnifiede : And he 
is not obliged to wait for Reimburſement, till a Chancery-Suit ſhall _ 
be determined. Nor can he have Intereſt for his Money, if he was 


to wait till then. I Ventr. 35, 36 & 78. King v. Atkins, 
Mr. Altham in Rep y— 


1ſt Point. The union: 1 F To FT him ES Y 3 the 


« Dower or Thirds that are or ſhall be claimed By Anne Needbom, 


c and from all Coſts Charges Damages &c ariſing Sc tberefrom: 
_ That is, from ber Claim. 
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2d Point—In 1 Ventr. 35, 36, 78. The Shilling was an abſolute 
Damnification: For there no Coſts were recoverable, upon the 


Scire facias iſſued againſt King, to which He was obliged to appear. 


Lord Maxsr 11D This! is the plaineſt Caſe that can come before 
a Court. He ſtated the Pleadings. And He treated the Objections, 


and the Caſes cited in Support of them, (and thus applied to them,) 


as quite frivolous and nugatory; And, without the leaſt Doubt or 


Difficulty, over-ruled them. For the Caſe is moſt clearly within 
the Words and Meaning of the Condition: And the Obligee has 


been already damnified, and therefore has a Rig to be immediately 
reimburſed. 


Mr, Joſt. DENISON covicorved 1 both. And He added that 


| here was 30 J. left in the Purchaſer's Hands to indemnify the Plain- 
tiff. And the Indemnification is againſt the Claim, and all Conſe- 


quences of it. The Obligee has nothing to do with the Clarmant's 


Right: It is enough, that he is damnified by the Claim. And he is 


not to ſtay till the Determination of the Suit: He has an immediate 
Right to be reimburſed. 


Mr. juſt. FosTER ind Mr. Juſt, Wikuor were t of the L 


| fame Opinion: And Both of them explicitly declared themſelves to 


the above Effect, 


JupGMENT for the PLAIN TIrr. 


Rex verſ. Inhabitants of the Tything of Milland. 


2 N ſhewing Cauſe againſt quaſhing two Orders, vg. An Ori- 
| ginal Order of two Juſtices, made for taxing rating and af- 


1 Ang the Inhabitants of the TyYTHING of Milland, in Alp of the 


Pariſh of Sr. Peter's N in the fame 1 ; and the Order of 


Seſſions confirming it; 


The Queſtion was, Whether it was fufficienty ſtated © That Both 


© theſe Places (diz. Milland and St. Peter's) lie WITHIN the SAME 


HuxDRED :” Which is a Circumſtance eſſentially neceſſary to be 


_ aſcertained, in orger to give t the Two Juſtices any Juriſietion i in the 
Caſe. 


For, by 43 Els. c. 2. 5 z. Power is given to Two Juſtices, in 
Caſes where they perceive a Pariſh not to be able to maintain it's 


own Poor, © to tax any other Pariſh within the HunpzeD where 


9 5 the Pariſh is,” [Which i is all the e given to Two Juſ- 
2 tices. ] _ 


Eaſter Term 3r Geo, 2. 


— 


tices.] Then the Act goes on, further, And if the ſaid Hundred 
ce jg not able, then the SESSIONS ſhall aſſeſs any other Pariſh within 
«oe County. 


Now it is hank only ſtated © That the Tything of Milland and 


ce the Pariſh of Sz, Peter's Cheeſebill Both lie in the fame, LIBERTY 
9 the Soke, where the ſaid Pariſh lies.” 


It was therefore Objected That non conſtat that they are within the 


fame HunDRED : For Liberty” and © Soke” are Words of vague, 


indeterminate Meaning, not equivalent to the known legal Term 


* Hundred,” nor co-extenſive with it; And perhaps the Liberty 


may extend into ſeveral Hundreds. However, it is plain that . 
Two Juſtices have not ſhewn that they have Juriſdiction: And the 


Court can't intend that they have 8 


In dapport of the Objection, were cited the following Caſes ; vix. 


Foley's Laws relating to the Poor 3 1. (or 42 in 3d Edition,) Se. Br. 


 nedift Pariſh v. St. Stephen's and St. Mary Magdalen's in Norwich. 
T7 temp. Qu. Ann. 269. S. C. Viner, Title Poor, Pa. $16. 


8. C. with Foley 3 1. 


The Covar thought it beſt, to ſend it back to the Seſſions, in 


order to have the Matter better bas and more particularly 


ſtated. 


But they did not think themſelves bound down by the 3 | 
Mord © HunpreD,” which is the Term uſed in the Act, fo as 


to be confined to this ſingle Species of Diviſion of Counties. For 


if ſuch Diviſion be called by any other Term or Name ſynoni- 


mous or equivalent to that of Hundred”, it muſt be equally within 


the Intention of the Act, and the Court may adjudge N to 


£5 


ſuch Intention. 


And now, the Caſe having been newly and particularly dated, 


5 Court. 


Mr. Gould, who 1 was for the 5 prayed the Opinion of the 


And Mr. Norton, who was againſt them, candidly owning That 


5 as the Facts are no ſtated, He could not Sn but that it does 
appear (ſubſtantially) to be a Hundred, _ the Diviſion was 


called by another Name ; 


T he Court diſcharged the Rule, and aflicmed the Orders, 


BoTH ORDERS AFFIRMED, 
7 Johnſon 
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Eaſter: Term 31 Geo. 2. 


Wedneſday 
26th April 
1758. 


Johnſon ver/. Houlditch. 


Nan Action upon the Caſe for the Uſe and Occupation of a 
Houſe, the Defendant had, in Hilary Term laſt, obtained the 
Coinmon Rule, for Liberty © To pay 21. 5s. into Court; and to 


« have it ſtruck out of the Declaration, on Payment of Coſts. Thc 


Plaintiff's Attorney applied to get theſe Coſts taxed, and take the 
Money. out of Court. Vpan and after which Application, 


Mr. Whitaker, for the Defendant, had moved (in the 138 
of this Term) to diſcharge this Rule ſo far as related to the Cofts ; 
and alſo that the PAIN TIFF fhould pay ay the Coſts of the Suit it- 
ſelf, aud alſo the CY of that Application: For that the Plaintiff 


Bad the very ſame Offer of the very ſame Sum, before the Judge. 


The Caſe he went upon, (and from whence he argued the Plain- 
tiff's Conduct to be oppreſſive) was as follows A Quarter's Rent 


(amounting to 21. 55.) and Nothing more, was due from the De- 
fendant to the Plaintiff. The Defendant was always ready to have 
paid it: But the Plaintiff kept out of the Way in order to prevent 


a Tender ; and yet brought his Action as above ſtated, by Bill re- 


turnable laſt Term. The Defendant ſummoned the Plaintiff before 


a Judge, to ſhew Cauſe * Why, upon Payment of the DzzT and 


«. (gts, Proceedings ſhould not be ſtayed.” The Plaintiff's Attorney 


pretended that the Plaintiff had other Demands, and therefore refu- 


{ed to take the 21. 5s. and Coſts, And ſo the Judge was precluded 


by this Allegation, from. interfering ; and could make no Order. 
This 0b/;ged the Defendant to apply to the Court, for the Common 
Rule, © To pay the 21. 5s. into Court, with the Coſts then in- 


curred : : (After Which, if the Plaintiff proceeds, it is at his Peril.) 


But as this Calan Rule 1s always made upon the Terms of 


the Defendant's paying CosTs to the Plaintiff, Mr. Whitaker's Mo- 


tion made as abovementioned, was To ſet afide /o much of the 


« ſaid Rule as put upon the Defendant thoſe Terms of PAYING 


« Cofts to the Plaintiff:“ And he had even added to this Motion, 
« That, on the contrary, the Plaintiff ſhould pay the Coſts of the 
e Suit tell, and alſo of that Application, To the DEFENDANT ;' 

It being moſt manifeſt that the Plaintiff was determined to oppreſs 
the Defendant, as it now appeared that ny; this 2 J. 5 5. was really 


due to him. 


Mr. Norton, on Behalf of the Plaintif, „ Now ſhewed Cauſe againſt 


Mr. Whitaker's Rule, And 


* | —— 


/ 


— —_—_—_ 
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He infiſted, that however oppreſſive this Action might appear, 

Yet the Plaintiff had, by Law, A RIGHT 70 bring it: And conſe- 

quently, he was INTITLED 0 his Cofts of Suit, to be taxed and paid 

to him, upon the Defendant's obtaining this Rule, under the * Sta- I take theſe 
tute, which gives Liberty to pay © the Rent due into the Court: Rules to be 


| | 3 diſcretionary, 
For thoſe are the Terms PRESCRIBED by that Act. 4 foonded 

| 8 | upon the 

But | Courſe and 


The CovkT, upon. full Conſideration of the Matter, looked upon wy "og - 
thefe Proceedings thus carried on by the Plaintiff, to be oppreſſeve : mt upon any 
And therefore they did DISCHARGE fo much of the abovementioned Bun 


Rule as directed the Payment of Cofts by the Defendant to the Plain- 


The Rule now made was this; v/2z. 


ce It is ORDERED that the ſaid Rule [made in this Cauſe on Wed- 
* neſday next after three Weeks from Eaſter-Day in this ſame 
Term] be DISCHARGED: And alſo that ſo much of the Rule 

« made in this Cauſe in the laſt Hilary Term, for the Pay- 

ce ment of 2/. 55. into Court, as relates to the Payment of 

Cos Ts 70 be taxed by Mr. Clarke, be piscHaRGED. 


Hutchins ver. Chambers et al”. OO Friday 20th | 
| | | | | | | Abril 1758. 
THIS was a Special Caſe from Surrey Aſſizes, before Ld, Ch. 

| J. Wilts. . . 


It was an Action of Treſpaſs againſt the Juſtices of Peace, the 
Pariſh Officers, the Conſtables, and their Aſſiſtants; for executing a 

Warrant of DisTREss made by theſe two Juſtices, upon a Poor-Rate 

amounting to 13/7. 25. And a Verdict was found for the Plaintiff, 
againſt ALL the Defendants, ſubje& to the Opinion of the Court, 
upon the whole Matter. - FL 


The Diſtreſs at firſt taken, was 5 Geldings, ſtated to be Beaſts of 
the Plow and Cart; with their Halters. Which firſt Diſtreſs not 
being ſufficient, they diftrained a ſecond Time, under the SAME War- 
rant; and took 3 other Geldings, which were and are ſtated to 
have been alſo Beaſts of the Plow and Cart, of the Value of 367. 17 5. 

with their Halters. It is expreſly ſtated, © That upon the former 
Diſtreſs, there wERE OTHER Goods &c, more than ſufficient to | 
| anſwer the Value of the Demand, beſides theſe Beaſts of the Plow | 
and Cart. . The 
| ——_—_— 
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This Caſe was firſt argued on Treſday the 31ſt of January 1758, 
by Mr. Kncæoler for the Plaintiff, and Mr. Gould for the Defendants; 


And again, on Friday the 14th of April 1758, by Mr. Stowe for 
the Plaintiff, and Mr. Williams for the Defendants. | 


F. 27 C. 2. 


c. 20. and 


17 G. 2. Co 38. 


There were 5 Queſtions ſtated for the Opinion of the Court, 


iS. 


1ſt. Whether the Rate and Aſſeſſment was a good and ſufficient 


Rate and Aſſeſſment, in Point of Law: And if not, then Whether 


the Plaintiff can avail Himſelf of any Objection to it. 


2d Queſtion. Whether the Warrant ought to have fixed and 
LIMITED tbe TIME * WITHIN WHICH /e Geldings and Goods 
diſtrained were to be ſold : And whether for want thereof, the War- 
rant is voID, and the Defendants, or any, and which of them, are 


 Treſpaſſers, 


zd Queſtion. Whether the 8E COND Diſtreſs is at all juſtifiab * 


4th Queſtion. Whether the Geldings, being Beaſts of the Pow, | 
and uſed by the Plaintiff, Boru for the Plow anD Cart, were 
LIABLE to be taken and diſtrained FOR the ſaid RATE and Ass Ess- 
MENT. - f 1 5 ry 


5th Queſtion, Whether, upon the whole State of the Caſe, the 
Plaintiff's Action is maintainable againſt the Defendants, or any, and 
which of them. as % 

And a 6th Queſtion, © Whether the 2d Diſtreſs was not ex- 
* ce/ſive,” aroſe upon the Argument. : ”_ 


After the firſt Argument, (in which, the Diſtreſs was treated as 
a Common-Law Diſtreſs; and Mr. Knowler expreſly denied it to 


be an Execution, becauſe it was repleviable ; and inſiſted that the 
Statute de diſtrictione Scaccarij is general, is declaratory of the Com- 
mon Law, and extends to all Diſtreſſes for any Cauſe whatſoever;) 


 Loxp MANSFHIE ILD, finding that the Parties propoſed ſpeaking 


to it again, took Notice That All about the Rates is clearly out 
of the preſent Caſe: For if THEY are bad the Parties who thought 


themſelves aggrieved, ſhould have APPEALED.. 


So All about the Warrants may be laid out of the Caſe. For 


the warrant is not void, fo as to make it a Treſpaſs ab initio. 


Faſter Term, 31 Geo. =: _- a: 


Therefore the future. Argumen may be REA He to the other 
Objections. 


ULTERIUS CONCILIUM, 


Mr. Stowe; who argued for the Plaintiff, on Friday che 14th of 


April 1758. paſſed over 1ſt and 2d Queſtions, upon what the Court | | 
had intimated after the former Argument; and proceeded ee 
to the 3d Queſtion. 


2d. Queſtion. It is ſtated that park was ſufficient Diſtreſs, the zu Queſtion. | | 
firſt Time: And therefore the Second was No ju/tzfiable. Co Lit. 272. | | 
5. Cro. Eliz. 13. Moore 7. 2 Lutw. 1532. Wallis v. Savill. Fitz. 
H. N. B. Title Recaption. 8 Co. 50. Jebu Webb's Caſe. And this 


is a Duty of a 4% Nature than Rent: And yet even in that Caſe, a 
double Diſtreſs is unlawſul. 


A ſecond Reaton why th SECOND Diſtreſs was not good nor ju- 
ſtifiable, is, becauſe the Warrant is NOT an AUTHORITY to take 
it: For, the Warrant having been GNCE executed, had PERFORMED 

it Office; and conſequently was no more than a Piece of waſte Fa- 
per, at the Time of Taking the ſecond Diſtreſs. _ 


4th Queſtion. Beaſts of the Phugh (though uſed both for Plough 4th Queſtion. 
and Cart) cannot be diſtrained for a Rate, when there are other 


Goods ſufficient. 51 H. 3. Stat. 4. de diſtrictione Sca accarij. 
© None ſhall be diſtrained by his Bea/?s that gaigne his Land, nor 
« by his Sheep Sc.“ 2 Iiſt. 133. is large and expreſs, ** That this 
* was ſo by the Common and Civil Law; and that this Statute 
extends to ALL Sorts of Diſtreſſes whatſoever ; alſo to all Manner 
© of Executions, as well at the Suit of the King, as of the e 
Dyer 312. 5 


The Words levy the Debr” can not be 1 met he to | 
Lord and Tenant; but are general, and extend to all Diſtrefſcs ” 1 | 
whatſoever. I 25. 289. b. 2 Iii. 1 


6th Queſtion. * Whe: her the ſecond Dittreſs is not EXCES= bib Quettion. 
cc. 
SIVE. FR: | | | 


He cha that this Diſtreſs was rxcesc1vn ; being a Diſtreſs 
taken of 3 Geldings, of triple the Value: For the Value was 351. 
175. od. and the Sum diſtrained for, only + (or very little more) 
of that Sum, vi. 13. 25. which is exceſſive upon the Face of it. 
And He cited 1 Roll. Abr: 674 : Where Inſtances are 3 of Di- 
ſtreſſes exceſſive upon the Face of them. I Ne _ 


And this Diſtreſs. is NoT an entire Diſtreſs: - but a Diſtreſs of 3 
—— Things. And an exceſſive Diſtreſs of ſeveral diſtinct Things 


7 1 is 


FEaſſer Term 37 "Gena. 


”__ _ 
__ " 


is not maintainable : And an Action of 7 reſpaſs ol lie for it. H. 
28 G. 2. Moir v. Munday et a which was a Diſtreſs of a Great 
Quantity of Pedlar's Goods (of the Value of 1001.) which might 
have been ſevered ; for only 6s. 8 d. Therefore both the firſt 20 
the ſecond Diſtreſs are illegal. 


Wherefore He prayed Judgment for the Plaintiff. 
Mr. Williams contra, for the Defendants. 


He confined Himſelf to theſe 3 Queſtions, viz. Firſt. Whether, 
under the Statute of 43 Ez. Averia Caruce can be diſtrained for 


the Poors Rate, where there is other ſufficient Diſtreſs. 2dly, Whe- 


ther under the Warrant for levying the Sum aſſeſſed, a Second Di- 
ſtreſs can be made, where the Firſt is deficient, Att a ſufficient 
Diſtreſs might have horn taken in the firſt 1 2dly. If a Se- 
cond Diſtreſs can be made; Whether the Second Diſtreſs is not ex- 


_ ceſſive, and whether, on that Account, this Action can be main- 


tained. 


And he chlerved, That the 79 Juſtices are not concerned in theſe 
preſent Queſtions, now remaining before the Court. He obſerved 
likewiſe, That the Firſt Diſtre(s's being a Treſpaſs or not, depended 
entirely upon the Firſt of his three Queſtions ; and the ſecond Di- 


ſtreſs's being a Treſpaſs or not, depended entirely upon the two 
laſt of them: and all the three Queſtions depended principally 


4th Original 
Queſtion ; 
(Mr. Vl. 
liams's iſt.) 


upon the Statute of 43 Elig. 


He begun with his own firſt Queſtion, (which was the 4th Ori- 


ginal Queſtion :) And He Firſt conſidered the Nature of the Duty 


created by the 43d of Elisabeth, and then the Nature of the Remedy 
thereby given tor the Recovery of that Duty. 


The Duty is not a Tax upon the Land, nor "papules out of. it; 
but a Charge upon the Perſon: And it is a Tax throughout the 


Kingdom, and for public Benefit. This is not to be conſidered up- 


on the Foot of a COMMON Law Diſtreſs : The Nature, Deſign, and 


End of this public Duty required the moſt effectual and ſpeedy Re- 
medy that could be deviſed. 


The Reaſon why Beaſts of the Plough could not be Jiſtrained at 
Common Law, will not hold in the preſent Caſe. 


This is ſimilar to an Execution, and eſentally different from a 
Diſtreſs at Common Law. 


At Common Law the Diftreſs could not be ſold : It was only taken 


nomine pena ; not as a Sati faction, (which this is,) for the Duty. 


3 The 


1 
1 


Eaſter Term 31 Geo. 2. 


The Rx ASONS of the Privilege do not now. hold. Agriculture then 
wanted and required Encouragement, and muſt have been impeded 


by a Common-Law Diitreſs. Now, it does not. Then, the T hing 


diſtrained could not be ſold; and ene uſeleſs: Ns ow, it may be 


ſold. The Debt, there, was of a private Nature: This here, is of 
a public Nature. 


This Diſtreſs is not taken as a Pledge, or as. a Mean tg compel ; 


but for a Satigfaction for the ad ſelf, a perſonal TOP and ol a 
malls Nature. 


1 Lord Raym. 386. Vinkenſlerne v. Ebden. Sir T. N 232. 


Prideaux v. Warne. 2 Lev. 96. 8. C. Cre. Eliz. 710. Smith v 
Sbepheard, proves that the Rule is not applicable to Diſtreſſes for fach 


Duties. They are Preſcriptions for Toll-through : And the firſt and 
laſt are Inſtances of Sheep Tc, taken for Tolls, 


As to the Statute de Diſtrictione Scaccarij—Comparing that Sta- 
tute with the Statute of Articuli ſuper Chartas, 28 Ed. 1. c. 12, 
(which refers to the Stat, de Diſtrictione Scaccarij,) and attending to 


the Words of it, It can never be taken to extend to ſuch Caſes as the 


preſent ; to Parliamentary Remedies ; at that Time unknown. It is 


conbord to ſuch Diſtreſſes as could be ſold; to Caſes of the Grantees 5 | 
of the Crown, or where the Preregative of the Crown was concern- 


=. 


ed. “ The Miſchief, at that Time, was the unbounded Power of · vid gr H. 
the Prerogative in Diſtreſſes, and the great Abuſe and PR Lp . 


exerciſed by the King 8 Bailiffs and by Lords of Liberties. 


The King, by his Prerogative at the Common Law, DORN RY 
| the Land, as well as the Goods and Chattels, in Execution ; (Sir 


1266. 


um. Harbert's Caſe. 3 Co. 12 ) . the Beaſts of the 


: Plough. 


And though Sheep are . mentioned in that Act, yet Sheep N 


may be diſtrained for Toll. Which proves “ that this Act does 


« yg extend to all Diſtreſſes.” Cro. Elks. 710. is ſo: Smith v. 
Shepbeara—VW here Sheep were taken for a Toll of 24. for every 20 


Sheep; And no o Sort of Objection, « that BOP; were not diſtrain- 


e 


Beſides the AR of 43 Eliz. c. 2. is an zmplied Repeal of the Stat 


de diſtrictione Scaccarij. 


| -Armacher Anſwer to this Act is—That if they would have availed 
themſelves of it, a Special Action ought to have been brought hon 
this particular Statute. Regiſter 97. b. & F. N. B. 89. & F. N. B. 


90. are Particular Forms of Writs upon it. 


_ 9 ate —— — 8 


584 Eiter Term 31 Geo. 2. 


1 


So, upon the Stat. of Marlbridge, c. 4. (which prohibits unrea- 
ſon: able Diſtreſſes,) Treſpaſs will not lie for an unreaſonable Di- 
ſtreſs: But the Remedy muſt be by a Special Action founded on 
the Statute. In 2 Strange 851. Lynne v. Moody, It was adjudged 
&« that Treſpaſs will not lie for taking an exceſſive Diſtreſs: But 
the Remedy ought to be by Special Action founded on the Sta- 
« tute of Mar bridge.” And on the ſame Statute, © that Diſtreſſes 

taken in one County, hall not be driven into another,“ there 
are Writs formed. Regi/ier 97. F. N. B. 82. But Treſpaſs will 
not lie: It muſt be a Special Action. 3 Lev. 48. Woodcroft v. 
Thompſsn—The three Judges held, (againſt North,) © that he that 
* would take Advantage of the Statute of Maribridge, c. 4, and 
« 1, 2 P. & M. c. 12. ought to do it by way of Action, &c.” 


Their Argument would prove too much. For Sheep were privi- 

leged by the Common Law; and by the Stat, de Diſtrictione Scaccarn, 

expreſly % No Man ſhall be diftrained by &c—nor by his Sheep.” 

But Sheep are now allowed to be diſtrainable for a Poor's Rate. 80 

are the other Things mentioned by Lord Coke (from the Mirrour) 

3 1 in his 2d Inſt. 133. * as not diſtrainable at Common Law, if there 
1 on were other Goods ſufficient. All theſe are ſurely diſtrainable for 
mention this Rate, 1 Ld. Raym. 385. Raym. 2JE- & 2 Lev. [901 S. C. 


Beaſts and li- 
Aeg Thingee Cro. El. 710. 


and alſo mort | 

ee Ar- Therefore the ”—__ of Elia. is not confined to Common Law 

rel. Veſt Diſtreſſes. 

Jewels c. 

3 e But theſe Beaſts are ſtated to be © Beaſts of the Plough AND 

Cart.“ Therefore they are diſtrainable: For Beaſts of the Cart 
are not privileged. 1 Sid. 422. 440. Welch. v. Bell, 2 Keb. 595. 


S. C. Brag. Lib. 4. 207. b. ſpeaks of Oxen, as Beaſts of We. 
Plough. | 


e This is an FXECUT10ON+: And therefore none of the 
Arguments relative to the Diſtreſſes can be. applied to 1015 Caſe. 


When Goods are ſciſed in 0 on a feri acids, the Debt 
is eee So is 2 La. Raym. 7 Clerk v. Withers. 


This is a Diftreſs for a 1 of the Demand; not ſor a 
Pain, or Penalty, or Pledge. Conſequently, it is an Execution. This 


is the Eſſential Difference between an Execution and a Diſtreſs at 
Common Law. 


In the Caſe of Rex v. $ per- Cases temp. W. z. 3 28. wh Levari 
facias out of B. R. after Affirmance of a Convidion for Deer-Steal- 


Eaſter Term 31 G60 2. 


ing, was holden regular: And it was en as an PG, 
For per Halt, When a Statute ſays Money ſhall be levied by Di- 


«* ſtreſs, this is an Execution.” Therefore, it being an Execution, 


Beaſts of the Plough might have been taken. 
» 


And ſo they may here, Ti bis being an EXEcUTion. 


What has been urged on the other Side, from 2 Inft. 133.“ That = 
<< the Statute de Diſtrictione Scaccarij extends to all Diſtreſſes what- 
“ ſoever, and likewiſe to Executions,” is one of the very few 
Miſtakes of that excellent Writer. And this Opinion of Lord Coke + 


is not only contrary to common Experience; but alſo to the Opi- 


nion of Ld. Ch. J. Holt, in Comberb. 356. Hardiſtey v. Barney — 
where Holt ſaid, ** that upon a Frer: facias the ſheriff may take any 
* Thing but wearing Clothes ; Nay, if the n has two Gowns, 


" He may take One of them,” 


And Sheep are notoriouſly diſtrainable now : and yet they are * 


preſly and by Name, within the Stat. de DiſtriQione Scaccatij. 


The Stat. of We m. 23-6; 18. which gives the Elegit, Pr 


excepts Beaſts of the Plough. At that Time the Legiſlature thought 


ſuch Exception neceſſary. And Dyer 7. b. pl. 10. fays That a 
Man fhall not have Execution of the Profits of a Filazer's ee; 
becauſe he cannot grant and aſſign it. So that the Rule ſeems, from 


that Caſe, to be, that whatever may be aſſigned by the Party, 
may be taken | in Execution, et e contra. 


The Doctrine on abc theſe Genthiben build their Ae e 


is now obſolete, and unknown to the Generality of Mankind : And 


it would be very inconvenient to re-eſtabliſh it. And this Diſtreſs 


is for the Benefit of the Debtor, as theſe Things are moſt faleable ; 
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and of no Prejudice to any Body. And no Caſe i is cited on the Part 8 


of the Plaintiff, 4 


* 2 | Salk. 196; it is ſaid to | have been adjudged * that the Rule - 


« of Common Law, to exempt Gc. extends to Caſes where a Di- 
« ſtreſs is given in the Nature of an Execution, by any particular 


« Statute, as for Poor Rates &c.” But perhaps this is no o Autho- 


rity to be relied on. 


As. to the next Queſtion. 1 agree to 2 Lutw. 1532. 1 hat 
A ſecond Diſtreſs can not be taken for the Remainder of the ſame 


« Rent due.” But in this preſent Caſe, if the Officer is deceived in 

the Value of the firſt Diſtreſs, he may take a Second: So, if the firſt 

2 in the Pound, Four 280. 6. 4 14.) or is by Accident become 
7 K ineſfeclual; 


—— 4 ů — 


3d Origins 


Queſtion; 
Mr. Wit- 
©« Rent, where the firſt Diſtreſs was only for Parcel of the whole 2 20) 
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Faſter Term 31 Geo 2. 


th Original 


Queſtion ; 
(Mr. Wil- 


liams's 3d.) 


4th Queſtion. © 


; nefitual; Or if 7 Officer did not know that there were ſuch: other 


Goods; (which laſt might be the preſent Caſe.) Theſe can not 9 
looked upon as two diſtinct Diſtreſſes for one entire Demand. 


But if this be conſidered as an kate ren Then thefe can 
be no doubt about it. For the Sheriff may, in ſuch Caſe, re-enter 


before the Return of his Writ, to complete his Execution. And 


this laſt Reaſon equally anſwers the Objection to the Warrant : For 
that is not completed and Jimiſtea, TILL the Whole Demand i is * 


6th Queſtion. As to the Exoeſfoencſ of the 2d Diſtreſs — 


He did not much contend that it was not ſo. But He inliſted 
that an Action of Treſpaſs will not lie for taking an exceſſive 25 
ſtreſs. For Proof of which, He relied on the Caſe of 


Moedy, 2 Strange 8 51. and the Caſe in 3. Lev. w_ Waderst v v. 


: Nun, 


T he Dockration contains two Can; One for each Treſpuſs: 
And the Damages are given jointly for Both. Therefore it is in- 
cumbent, upon the Plaintiff, to. ſhew that both theſe Gare are 


e. = 
M. Stowe in Reply EO EG 8 A 


The Caſes i Talk are-not ot applicable to the e preſent Caſe, 


Agriculture deſerves Encouragement nom, as well as formerly. 


1 ſuppoſe the King s Diſtreſs ics be fold at > Gone Low. 
Therefore the Act de Diſtrictione Scaccarij does extend to Area 


tions. And the 43 of Eliz. has not repealed i it. 


| Theſe Beaſts are privileged, if there be ſufficient belides: And 


here was ſufficient beſides. Beaſts of Cart are within the ſame 


Reaſon, as Beaſts of Plough: They gaignont fon Ti * as hat Oy 


| 1 of 51 H. 3. ſays. 


zd Qeelin, - 
38 the former is not true; and the latter will not excuſe. *Tis no part 


The Arguments of Obfoleteneſs and 1 will not hold : Por 


of the Caſe, That they did not at firſt know the Value.” And it 


6th Queſtion.” 


is begging the Queſtion to ſay That he may take a ſecond: Diſ- 


* trefs, when the firſt was not ſufficient.” That: is the 1 uy 


. that 1 wants to be proved. 


As 0 the Caſe of 0 v. wre. Entry 8 was at Gi 


| Term 31 GSO⁰ 2. 


3 Treſpaſs. But dere PR ſecond Entry to take as FIT) 


Diſtreſs, was 707714us': And therefore they are liable to an Action. 


So chat chat Determination does not affect the preſent Caſe. 


469 e Con“ ADVIS', rea 


8 This Cauſe now ſtanding! in the Paper, for the Reſolution of the 
Court, 


£3 


Lord Mansr IELD delivered their Opinion, 


The Rule of Nif prius 18 4 conptived * as to ſubmit th Caſe 
to the Opinion of the Court, be that whatever it may; and ſo as to 


obviate all Objections to the 1 of the Pleadings and F ng por 
wy Verdict. 


1 ſtating the Caſe, He obſerved that there were ie Things 
which might have been taken upon the fir/# Diſtreſs, beſides thoſe 
which were actually diſtrained: But not . his Second, you 
any Thing 1 appean ) 


6 - 15 
* 1 5 2. 4 48] = 7 


Upon the firſt Ae the two rt Objections were laid 
out of the Queſtion : Eſpecially: fince the 17G. 2. c. 38. So that the 
Fuſtices were aut of the Caſe. For a Defect in the Rate (unappea- 
Jed from) could not avoid the Warrant; Nor is the Warrant void, 
fo as to make it à Treſpaſs ab initio: And the  Fuſtices could 8 
be Treſpaſſen by what the Officers afterwards did. 


80% that it was reduced to 3 Queſtions: VIZ. 


_ Whether codon the firſt Diſtreſs) Aces Cancels ala 
be taken and diſtrained for a Poors Rate and Aſſeſſment ; when there 
were other Things that might have been diſtrained, and which were 

ee ae Jufpeient to anſwer the Value of the Demand, 


5 The 2d Queſtion tue upon two Objections to Fi ſeen Di- f 

ſtreſs: : Viz. iſt. Whether the ſecond Diſtreſs, under the ſame War- 
rant was at all juſtifiable, when there was enough that might have 
been taken upon the /; and 2dly, Whether this ſecond Diſtreſs, 
being exce/zve, put Circumſtance alone was not a ſufficient Ground 


to maintain THIS Action of e ee, of =y other 


On. the ſecond Argument, Mr. Williams not only el very 
well as Counſel for his Client; but he explained the whole Learning 
of Diſtreſſes at Common Law; which were a Nomine Pænæ, not 
3 And as I adopt the MT of his Argument 
Ty - throu — 
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throughout, to avoid Repetition now, I will in a great Meaſure re- 
| fer to it for the Grounds of the Opinion which the Court is of. 


The 1ft Queſtion is“ Whether Averia Caruce may be taken 
for a Diſtreſs upon the Poors Rate, where there are other diſtrain- 
able Goods ſufficient.” 


As to this—The ſolid Diſtinction is, That the Seiſing under 
the 43 of Eli. and ſuch like Acts of Parliament, is but PARTLY 
analogous to the Common Law DisTREss, (as being repleviſable 


Se ;) but is uch more analogous to the Common Law ExEcu- 


TION ; (like a Fieri factas, where the 2 after Sale, ſhall be 


returned.) 


In the Old Common Law Diſtreſſes which were in nature of a 
Nomine Pane to compel Payment, It would have been abſurd to 
have ſuffered the Implements by which a Man gained his Liveli- 
hood to be holden as a Pledge : Becauſe that would have been 
taking from the Man, the only Means he had, of being able to pay 
the Debt. But this Reaſon don't hold, where the Things di- 
ſtrained may immediately he ſold by way of Satisfaction: Which, 
though called a Diſtreſs, "yo really is, in this * an Execution. 


The Adjudication ſaid to have book made in M. 8 W. z. Cc B. 
n 3 Salk. 136. was very properly cited by Mr. Williams, as no ſuf- 
Below Authority, and not (of itſelf) to be relied upon: But I take 
it that the ſame Reaſon was gone upon, in the Caſe in 1 Ld. Raym. 
386. Vinkenſterne v. Ebden, M. 10 W. 3. B. R. Where Ld. Ch. J. 
Holt ſays, © It is true, a Horſe cannot be diſtrained in a Smith's 
Shop &c: But there is no ſuch Reſtriction, where the Diſtreſs is 
for a PERSONAL Duty.” And He obſerved that the Duty, in that 
Caſe, aroſe out of the Goods laden to be exported : So that by their 
being laden, the Duty commenced, and the Ship became charge- 
able; and, d fortiort, any Part of her. I take the Meaning of 
what He there ſays of perſonal Duties, to be a pplicable to the Caſe 
of Parliamentary Duties alluded to in 3 Salkeld, and conſequently 
5 be agreeable to 3 Salk. 136. which ſays, It was adjudged © That 
« this Common Law Exemption of Utenſils, Tools, Inſtruments 
of Huſbandry &c from Diſtreſs, holds only in Piſtreſſes for Rent- 
Arrear, Amerciaments &c; but doth NO extend to Caſes where 


© a Diſtreſs is given in the nature of an Execution, £4 any particular 
* Statute; (as for Poor Rates Cc. ) 


K 
(c 


TT 


Therefore ! it is more e analogous to an Execution, PE to a Diſtreſs 
at Common Law: And there, (in Cafes of Execution „ Averia 
Caruce may be diſtrained; although there be other ſufficient Diſtreſs. 


And 
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And on this Ground, We are: All of Opinion, that there is no 
Objection to the fir/t Diſtreſs, from the Averia Caruce being taken : 
For that they are diſtrainable under the 43 Eliz. and ſuch like Ads 
of Parliament. 

Thus far, You ſee, relates only to the ir? Diſtreſs, 

As to the SECOND Diftreſs— 


The iſt Queſtion relating to that, is Whether this ſecond 


«© Diſtreſs can be AT ALL juſtified : As it was a SECOND Diſtreſs 


taken under the ſame Warrant; when enough might have been 
taken at firſt, if the Diſtrainer had then thought proper. 


Now a Man who has an ENTIRE Duty, ſhall not sPL1T the 


entire Sum; and diſtrain for Part of it at one Time, and for other 
Part of it at another Time; and fo foties quoties, for ſeveral Times: 
For that is great Oppreſſion. And that is the Caſe of Wallis v. 
 Savill et a in 2 Lutw. 1532: Where the ſecond Diſtreſs was hol- 


den unjuſtifiable ; becauſe Both Diſtreſſes were taken for One and 
the ſame Rent; And it was the Leflor's Folly, that He had not 


taken a ſufficient Diſtreſs at firſt. 5 


But if a Man ſeiſes for the Wnolk Sum that is due to bim, and 


only miſtakes the Value of the Goods ſeiſed, (which may be of very 
uncertain, or even imaginary Value, as Pictures, Jewels, Race- 


Horſes &c;) there is no Reaſon why he ſhould not afterwards com- 


plete his Execution by making a further Seiſure. And how can the 


Officer who ſeiſes, judge of the real or perhaps imaginary Value of 


the Horſes or Goods ſeiſed? The Value of them may be quite un- 
known to him, or may even depend upon Whim and Fancy. 


It is to the Advantage of the Defendant that this ſhould be ſo: _ 
It is better for him that the Officer ſhould be at Liberty to ſeiſe 


a ſecond Time, in caſe he makes an inſufficient Seiſure the firſt. 
Time. Or elſe, it might induce him to a Neceſſity of taking Ef- 
fects of a very great Value, at firſt : For if he is to be precluded from 
thus making up the Deficiency, He will certainly take care not to 


take too little at firſt. 


Now Pi&ures, Horſes, Jewels, Books, and ſome other ſuch 


Effects, may be of ſo uncertain and even imaginary or fancied Va- 
lue, that it may be exceedingly uncertain how much Money they 
may fetch, when they come to be ſold : So that the Perſon ſei- 


ſing may not be at all able to judge how much they may produce, 


upon Sale. | 
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Vi de ante 


I Vide ante 
Pa. 58 1 where 
this Objection 
was urged by 
the Counſel 
for the Plain 


r 


And if he does not take the Value of the whole at firſt, (out of 
Tenderneſs and Moderation perhaps,) there is no Reaſon why he 


ſhould not complete it by a ſecond Seiſure; Provided it be for the 
SAME Sum due. 


Therefore this firſt Objection to the Second Diſtreſs, fails. 
zd Queſtion. The ſecond Objection to this ſecond Diſtreſs, is 


the third remaining Queſtion; vi. It's being exceſſive, and as ſuch 
being a ſufticient Ground for an Action of Treſpaſs. 


75 

Nor as to this third Queſtion, Whether the taking an exceſſive 
<« Diſtreſs, is a ſufficient Ground to maintain an Action of Treſ- 

<« paſs;” ſeveral Authorities have been cited, * to ſhew © that an 
«© Action of Treſpaſs will Nor lie for taking an + exceflive Diſtreſs; 
but © that it ought to be a particular Action grounded upon the 
« Statute :” And particularly, One Caſe, which is in 2 Strange 
851. Lynne v. Moody, M. 3 G. 2. B. R. where it had been fo 
adjudged in C. B. But the Judgment of C. B. was there reverſed ; 
And it was faid © That the Remedy ought to be by Vetta! Action 
25 Founded on my Statute of Marlbridge.” 7 8 


A that it has han ſufficiently eſtabliſhed a That a General 


Action of T; reſpaſs can not be maintained for taking a an exceſſive 
6 Diſtreſs. vg 


One Caſe indeed was cited to the contrary : Which was the Caſe 
of Moir v. Munday, H. 28 G. 2. B. R. And that was an Action 
of Treſpaſs ; where 6 Ounces of Gold, and 100 Ounces of Silver 
were taken for 65. 8 4. which was holden to be an exceſſive Diſ- 
: treſs; And Judgment was given for the Plaintiff. 


But that appeared upon the Face of it, and upon the Pladings, fo. 
be exceſſive: And fo the Court expreſly declared. And it was a 
Diſtreſs of Gold and Silver; which are of a. certain known Value; 
and even the Meaſure of the Value of other Things. But it was 
there holden, © that in a// OTHER Caſes of Goods or other Things 
* of arbiurary and uncertain Value, it MusT be an Action pen 
ce the Statute. And this (as I am told) was the Diſtinction there 
taken: And that is therefore an Exception (and was there conſi- 


dered as being ſo) from the general Rule; and ſerves to confirm the 
Rule elf. | 


We are therefore All of Us of Opinion That there is 10 Cauſe of 
Action maintainable by the Plaintiff in the preſent Caſe, nor has he 
VF YL LES... 
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any Right to recover againſt Ax of the Defendants ; and that the 
Defendants be at Liberty to enter a Non: ſuit. 


The Rur taken was, 


© That the Poſtea * delivered to, and Judgment 
«« entered for the DEFENDANTS.” 


Rex ver/. Inhabitants of Caverſwall. 


Orders. 


Two Juſtices removed Samuel Braſſington, Mary his Wife, and 


their five Children, (naming them, and ſpecifying their Ages) from 
Trentham to Caverfwall : And their Order was confirmed by the 


Seſſions. 


The Special Caſe ſtated was this! Braſſington, the Pau- 
per, was hired for a Year, and ſerved a Year in Caverſwa/l, And 
_ afterwards was hired for a Year, to Edward Braſſington of Trent- 


ham, at five Pounds Wages ; and SERVED bim TILL within THREE 


betwixt him and his Maſter, He was, with his own Conſent, D1 


CHARGED from his Service; and received All his Wages EXCE 
what was deducted FOR be 3 Weeks. 


Werks of the END of the Year : When, on ſome Diſputes ariſing 
. 


Aſſoon as he left this his Service, He went to London; and was 


_ abſent about a Foreught. 


Upon his Return, at Mas. n 8 Requeſt, (his Maſter 
being then from Home,) he WENT AGAIN into their Service; and 
@oithin a Week after the Expiration of the firſt Year, his ſaid Maſter | 
hired him AGAIN for ANOTHER Year; And He ſerved Him, in 
Trentham, for about SIX Months of that SECOND Near, and then 


| left him. 


The Sxssioxs, being of Open 0 That, as the Pauper bad 


« ABSOLUTELY QUITTED his Service, before the firſt Year was 
cc 


« with the ſame Maſter, could Nor be taken in Aid, ſo as to make 


Order of Removal from T; rentham to Caverfwall. 


This CourT was moved by Mr. Gilbert (on roth 3 laſt 
for a Rule to ſhew Cauſe © Why theſe Orders ſhould not be 
——e—quaſhed >” 


Monday 1 
May 1758. 


M8 Morton ſhewed Cauſe againſt quaſhing the following 


expired, the ſubſequent Service, under the ſecond Hiring, though 


up a Year's Service, and give a Settlement, within the Meaning 
« and Intention of the Statute of 8, & 9 7 3. confirmed the 
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e quaſhed:“ Becauſe here was, as he ſaid, an andonbred role 


HikixG for a Year : And the whole of the 8 RVICE, taken together, 
was for more than a Year. And he cited 2 Strange 978. Inter Par. 
of Haumer v. Elleſmere : Where it was adjudged * that the Service 
needs: not be in the ſame identical Year.” 2 Raym. 1511, Rex v. 
Tnhabitants of Aynhoe. S. P. accord. Rex v. Inhabitants of Fifehead 
Magdalen, M. 1737. 11 G. 2. B. R. Where the Servant left his 
Maſter's Service, (leaving a Shirt at his Maſter's Houſe;) then went 


to his Father's Houſe (in the ſame Pariſh) before any Diſcourſe about 


a new Contract: But in about one Hour met his Maſter, and made 


a new Agreement for a Vear. This was adjudged to be a Conti nu- 


* Hil. 1 G. 1. 


B. R. See Lu- 
e th 1" 
e 8. able to Lord Raymond's own Opinion, ) they allowed, are Authorities 


not to be ſhaken now; ** that a Hiring for a Year, and a Service 


ance of the former Service. 


Mr. Morton and Mr. Aſburſt, The Counſel for the Orders, upon 


ſhewing Cauſe now, infiſted that the Seſſions had determined right. 
For that the former Service, under the firſt Hiring, was at a TOTAL 


Ex D. They ſtated the Acts of 3, 4 W. & M. c. 11. G8, 9 V. z. 
c. 30. The Caſe indeed of Rex v. Inhabitants of Aynhoe, 2 Ld. Raym. 
1511; And the Caſe of * Brightwell and Weſt-hanning, upon which 
that Reſolution was grounded, (though otherwiſe not in itſelf agree- 


for a Year, though not under the ſame Hiring nor within the 
© /ame Year, ſhall be conſtrued to gain a Settlement.” But then 
that muſt be an uninterrupted Continuance in the ſame Service. 


And accordingly that was the Caſe of a continued uninterrupted Ser- 
vice: But here, the Contract was abſolutely determined and diſſolved. 


+7. 2 Strange Tr, 1745. 18 & 19 G. 2. B. R. Rex v. Gooaneſtone, ꝶ is rather an 


3243. 3:4: 
(though miſ- 
intitled.) 


Authority that this preſent Settlement is bad: For there the Court 


conſidered the Man, as being a/l the Time id the Service of his 
Maſter ; (though he was, with his Maſter's Leave, goes to Sea upon 


the Herring-Fiſhery. ) 
They alſo infiſted that this could act poly be 3 Con- 


TINUANCE 27 the SAME Service, under the Act of Parliament: 


Which the Caſe of F ifebead, Tr. 9 G. 2. B. R. TO "oy well be 


: conſtrued to be. 


Mr. Nin and Mr. Gilbert, The Cound on the 1 side— * 


quaſhing the Orders, cited the ſame Caſe of Goodneſton, (J. ſupra,) 
as a liberal Conſtruction i in Favour of Settlements: Where the Ser- 
vant had Leave to go and did go to the Herring Fiſhery, 3 Weeks 
before the End of his Year; yet the Settlement was holden good. 


The Gaining Settlements has been always Gronmd: And Natural 


Birth-right and Juſtice demand that the Right of the Subject ſhould 
not be narrowed, And in thoſe Caſes — erer Hirings and 


. | Services | 


3 * 


Eaſter Term zr Geo. 2. 


55³ 


Services have been taken in n Aid, — there has bink a total End af; 
the irt Contract, as well as there can be ſaid to be in the preſent 


Caſe. However, it is not neceſſary that the Contra& ſhould continue 
uninterrupted during the wHoLE Time. 


The Court have allowed them to be acquired under different 
Contra ds, under different Services, in different Pariſhes. And a 


temporary Interruption or even Diſſolution of the Contract will not 


vary the Caſe: For in many of the adjudged Caſes, the firſt Contract 


| woas even totally diſſolved, as much as it can be pretended to be in 
the preſent Caſe. 


This Man was of Canvir nk. to be hired fir a Year: And 
that is the proper Teſ?, of his being a Perſon likely or not likely to 


be chargeable. Nay, he is even of Credit enough to be hired 


for a Second Year, after his firſt was expired: Which makes it 


ſtill ſtronger. 


And this Service allo is in itſelf ſufficient to gain bien a Settle- 
ment. The Wife received him again Sc. And the Wife's Act is 
the Act of the Huſband ; and beſides, is ratified by him. And it 
appears that the Servant * returned to hi Service, within the firſt 


: Year. 


„Note. The 
Words of the 


Order are, 


To the Caſes Cited i in Support of the Orders | 


Went AGAIN | 
into their Ser- 


vice. 


It was replied that in the Fiſhery-Caſe, Rex v. Inhabitants of bah. 


Goodneſtone —the Man hired a Deputy to ſerve for him: And zhat 


was adjudged to be a Continuance in his Maſter's Service. Whereas 


here, his Service was abſolutely at an End. And the Words of the 


Act are © That he ſhall conTinUs and ABI DE in the SAME. 


Service during the Space of one whole Year.” [V. 8, 9 V. z. 
6 30. 5. 4 5 1 


Loxb Man IELD ſaid the Determinations upon theſe Pac Laws 
ought to be according to plain common a Senſe, and with the leaſt 


Subtlety poſſible. 


A Hiring for a Year \ was neceſſary by the * former Att: A St R- » 


Vier for a Year Was added, oy the + latter, 


And where the Maſter gives 3 it is a Continuance in the 
ſame Service: As in that Caſe of the Herring-Fiſhery, where a 
Man with his Maſter's Conſent, hired one to ſerve for him. (“. 
2 Strange 1232.) So Where there has been both a Hiring for a 
| Year, and a Service for a Year, (though the original Hiring was for 


> 


35 4 N. I. 


c. 11.4 7. 
＋ 8, 9 N. 3 


c. 30. 8 FR 


leſs than a Year,) and the Service continues; it has not been required 
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"Eaſter Term 37 Geo. 2 


ET: a whole Year, and Service for Part of 1 it, 18 indeed within the WoRDS 


that as Hiring for the wha Year ſhould be rietly ceclibiied Fein 
the firſt Moment of the Service: But it ſhall be confidered as ſuf- 


ficient, that there were both a Hiring for a Year and a Ser vice for 
a Year. 


In the Caſe of Frfehead, the Service was, in my Applied 
(and ſo Ld. Ch. Juſt. Lee and the reſt of the Court alſo took it,) 


a continued Service. 


But here was a CH ASM of a Fortnight or 3 Weeks. And the firſt 
Contract was ABSOLUTELY diſſolved; and ſo CONTINUED for a 
Fortnight or 3 Weeks. Therefore this laſt Service can NoT be con- 
nected with the former Part of the Year. For if a Chaſm of a Fort- 
night or 3 Weeks be not a Diſcontinuance of the Service, it will be 


hard to ſay what 25. 


Therefore 1 bold that here was no Settlement gained in 
T; rentham. 


Mr. Juſt. Dr vis The true Reafon of AY liberal Conte 


tions of Services for a Year has been becauſe the ſame Service N- 


TINUED: Whereas this Caſe is the very REVERSE; it being x- 


PRESSLY ſtated © That he was DISCHARGED,” So that We can- 


not belþ raking it to be TOTALLY dt 3 


Indeed in the Caſe of Aynboe, and in that of Briehtwel and Weſt- 


hanning, the Court (though indeed they were upon a Conſtruction 


ſomewhat ſtrained too) determined them upon the Foot of the 


Service continuing: Whereas 5 Service vas TOTALLY at an 
End. 


T herefore He concurred, 


Mr. Juſt. FosTE x—The Caſe of Hfebead confirms the Principle 


that the Court now go upon. There they did not conſider ſo ſmall 
an Interruption as One Hour or thereabouts, as an entire Diſſolution 


of the Contract. But here it is a TOTAL Drſalution, and the two 


Services can NOT be connected. 


Therefore he concurred ; and upon the ſame Principle, That 
e it ought to be a continued uninterrupted Service. 5 


Mr. Juſt. W1LMorT concurred. 


The Caſes of Hiring for 170 than a whole Year, and Service (un- 
der ſucb Hiring) for Part of a Year ; and then a ſecond Hiring for 


I 


of 


Eaſter Term 31 Geo. 2. 


of the Act; where the wol Service together amounts to One 
whole Year, But here is both a Diſſolution of the Contract, and alſo 
an End of the Service; Both, within the Firſt Year, Whereas in 
the Caſes cited, the Service coNTINUED., The Caſe of Fifebead 
was only, as Lord Ch. Juſt. Lee expreſſed it, a Heſitation of the 
Boy, for an Hour.. Therefore it is plain that 7 Lord Ch. Juſt. Lee 
had conſidered it As a Diſſolution of the Contract and an Eud of the 
Service, He would have held the Settlement to be bad. 
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And it is much the beſt Way to determine theſe Caſes upon the 
Poor Laws, according to plain and common Senſe. For if once 
We go upon Nzcetzes of Conſtruction, We ſhall not know where to 
ſtop : For One Nicety is made a Foundation for another ; and that 
Other for a Third ; And fo on, without End, 
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Therefore He concurred entirely with the Reſt of the Court ; This Prin- 
and upon the ſame * Principle, That it ought to be an uninter- Gps wes alle... 


= | : 8 fully ſettled - 
* rupted CONTINU ANCE of the ſame Service ;" or elſe, that the ſe- e 
cond Service could never be connected with the former. ed, in Rex v. 
„ c | | | „ | | Inhabitants of 
AED "LE | Croſcombe, M. 
Per Cur. unanimouſly, 1745.10 G. 


BorRH ORDERS AFFIRMED, 2B. K 


* 


Baldwin et Ux verſ. Blackmore Eſquire. gde 2d 
„ | N | 85 | | May 1758. 


FT HIS was a Caſe reſerved at the Aſſizes for the County of 
Lancaſter in an Action for an Aſſault upon, and ages Impr:- 
ſonment of the Plaintiff's Mie. . 5, BEA 


Casy— That the Plaintiffs Villiam Baldwin and Suſannah his 
Wife, being Paupers, legally ſettled in the Townſhip of Bank- 
newton in Yorkſhire, and having been regularly and properly removed 
by an Order of two Juſtices of the County of Lancaſter from Mar /- 
den in Laucaſhire, to the ſaid Townſhip of Banknewtor in the ſaid 
County of 7ork, as the Place of their laſt legal Settlement: Which 
Order was not appealed from. That afterwards, they (Both of them) 
RETURNED of their own accord and without bringing any Certificate 
with them from Banknewton (to which they belonged,) to Marſden 
aforeſaid, from whence they had been ſq removed by the faid Or- 
der of two Juſtices. Of which, Complaint being made in Writing, 
and upon Oath, to the Defendant, who was a Juſtice of Peace of 
the ſaid County of Lancaſter wherein the ſaid Pariſh of Marſden 
lay, by the Overſecr of the ſaid Pariſh (from which the Paupers 
had been lawfully removed, and to which they unlawfully re- 
_ turned,) He iflued his Warrant to bring the two Paupers ine 
8 lan 
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TFaſter Term 31 Geo 2. 


Man and bis Wife) before him: Who being accordingly dependt 
before him, and the Facts being fully proved, upon Oath, made by 
Thomas Murgatroyd, one of the Churchwardens of Marſden afore- 
ſaid, He committed Born of them, the Man AND bis W IF E, to 
the 22 of Correction, © there to remain UNTIL they ſhould be 
© p1ISCHARGED BY DUE COURSE OF LAw.” The Warrant was 
directed to the Coſtable of Marſden, to convey ; and to the Maſter 


of the Houſe of Correction in Preſton, to receive: And was in theſe 


Words, „ Whereas Thomas Murgatroyd, One of the Churchwar- 
dens of the Townſhip of Mar ſden in the ſaid County, hath made 
% Oath before Me, One of his Majeſty's Juſtices of the Peace in 
and for the ſaid County, That William Baldwin and Suſan his 
* Wife, poor Perſons having been lately removed by an Order un- 
« der the Hands and Seals of Roger Heſketh and Rigby Molineux 
0 Eſquires, Two of his Majeſty's Juſtices of the Peace and Quorum 


< in and for the ſaid County, from the ſaid Townſhip of Marſden 
© unto Banknewton in the Weſt Riding of the County of Terk, as 


to their laſt lawful Settlement, are now returned back, to inhabit ö 
in the ſaid Townſhip of Marſden, contrary to THE Statute in this 


„ Behalf made; Theſe are therefore, in his Majeſty's Name, to 


command you forthwith to convey THEM the ſaid William Bald- 


© win and Suſan his Wife, to the Houſe of Correction aboveſaid, 


and deliver THEM to the Maſter thereof; hereby requiring Him 
to receive THEM into his Cuſtody, and THEM ſately to keep 
«© UNT1L they ſhall thence be diſcharged by due Courſe of Law. 


Hereof fail not, at your Peril Given Sc. this 8h 2 of Fe- 


Se bruary Se. 


That under this Warrant of 8 the Plaintiff and bis 


Wife were kept in Priſon in Cuſtody of the Keeper of the Houſe 
of Correction at Preſton, from 12th February to 17th March fol- 
lowing. 


Notes was proved to be given to the Defendant of bein i the 


Action, one Month before it was bn. 


Upon the Trial of this Cauſe, There Was a | Verdict for the 


Plaintiff, and 1 s. Damages, ſubject to the Opinion of the Court 


upon the two following Queſtions ; vis. 


1ſt. Whether there ought not to have been a proves Convidlion 


of V agrancy, 


2dly. Whether the WIr R could be ee ee of Pagrancy, or 
be liable to be ſent to the Houſe of Correction for returning without 
a Certificate ; as She only accompanied and reſided with her 02: 


Hujoand. | 
2 N. B. 
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N. B. By 13, 14 C. 2. c. 12. F 3. It is provided that any Perſon 
or Perſons may go To WoRK in any Pariſh or Place, carryin 
with them a Certificate of their being Inhabitants of their 
proper Pariſh: And, in ſuch Caſe, if they ſhall not return 
when their Work is finiſhed ; or ſhall fall ſick or impotent, 
whilſt they are in the ſaid Work; it ſhall not be accounted a 
Settlement; but two Juſtices of the Peace mav convey the ſaid 
Perſon or Perſons to the Place of his or their Habitation as 
aforeſaid. And if ſuch Perſon or Perſons ſhall refuſe to go, or 
ſhall not remain in ſuch Pariſh, but ſhall RETURN, of His 
own Accord, to the Pariſh from whence He was removed; it 
ſhall and may be lawful for any Juſtice of the Peace of the 
City County or Town-Corporate where the ſaid Offence ſhall 
be committed, to ſend such Perſon or Perſons offending, to 
the Houſe of Correction, there to be puniſhed os a VAGABON D; 
or, to a public Workbouſe (in the Act after-mentioned,) there 
to be employed in Work or Labour. = 
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By 17G. 2. c.5.4 1. It is enacted, that Whereas the Number 
of Rogues Vagabonds Beggars and other idle and diſorderly Per- 
ſons daily increaſes &c; All Perſons who threaten to run away 
and LEAVE their Wives or Children to the Pariſh; and ALL 
Perſons who ſhall UNLAWFULLY return to ſuch Pariſh or Place 
from whence they have been legally removed by Order of two 
| Juſtices of the Peace, wiTHouT bringing a Certificate from 
the Pariſh or Place whereunto they belong; And alſo all Per- 
ſons who c &c ſball be deemed IDLE AND DISORDERLY 
Perſons: And it ſhall and may be lawful for any Juſtice of 
Peace To COMMIT ſuch Offenders (being thereof CONvieTED 
before Him, by his own View, or by their own Confeſſion, 
or by the Oath of One or more Credible Witneſs or Wit- 
neſſes,) to the Houſe of Correction; there to be kept to hard 
Labour, for any Time Nor exceeding one Month. 
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As to the two Points, It was infiſted on Behalf of the Plaintiff — 


1ſt. That there ought to have been a previous CON vIcTIONY of 
Vagrancy, before the Juſtice could commit to the Houſe of Cor- 
: xection- at al. 


2dly. That Suſannah the Wife, following and reſiding wiTH ber 
own HusBAND to and at Marſden, could not be convicted of Va- 
GRAN, for returning there without a Certificate. 


This Cauſe was firſt argued on Tweſday the 2 iſt of June 1757, 
by Mr. Yates for the Plaintiff, and Mr. Clayton for the Defendant. 


1 


1 


„„ 
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For the Plain. 
tiff, 


And again on rides the 11th of November Cowles. by Gerijeant 
Pole for the Plaintiff, and Mr. Norton for the Defendant. 


For the Plaintiff it was argued to the following Effect. 
1ſt Point—On 17 G. 2. a previous Conviftion is expreſly made 


neceflary ; The Words of it are, © being thereof convicted Tec.” And 
3 Methods of Conviction are ſpecified ; viz. View, Confeſſion, and 


Proof by One or more Witneſſes. 


Now here was Nothing but the mere Complaint and Information 


of the Pariſh-Officer ; without any Adijudication by the Juice, 
that it was true. 


Therefore the J uſtice proceeded without any Authority, | 
On 13, 14 C. 2. No previous Conviction is indeed neceſſary, by 


any expreſs Words of the Act of Parliament. But ſuch an arbi- 
trary and extraordinary Power ought to be very narrowly watched. 


However, this cannot be a Proceeding under this Statute of 1. 


14 GC. 2. For the Foundation of this Warrant is the Information of 
the Churchwarden on Oath; which plainly goes upon an Offence 


created ſince that Statute of. C. 2. viz, © Returning without bring- | 


© ing a Certificat from the Pariſh to which they belonged. m 


* 


2d Point T his Return of hs Woman cannot be conſidered as 


an unlateful Return, A Feme Covert is ob/zged to follow her Huſ- 
band. If She commits Theft, in Company with her Huſband, it 


ſhall be taken to be done by the Coercion of her Huſband. 
1 Hawk. P. C. fo. 2, 3. Sect. 9, 10, 13. Bro. Coron. 108. Kelynge 


31; 37. Hale's H. P. C. Vol. 1. fa. 516. and Pa. 47. 3 bt. 108. 


For the De- 
fendant. 


Indeed there are Caſes when the Wife is the PRINCIPAL Afr, 


(as keeping Bawdy-houſes, ) where She is puniſhable with her Huſ- 
band. But here, Sur 1s guilty of 10 0 Offence at all. 


A to it's being a hard Action- Our 8 is a very hard Cale. 


Contr for the Defendant (the Juſtice of Peace, who had com- 
| mitted the Woman, ) it was argued to this Effect; 


1ſt Point—If this Sr ſhould be ken 1 to be on 17 G. 2. 
And even ſuppoſing a Conviction to be previouſly neceſſary, Yet it 
is not neceſſary that ſuch a Conviction ſhould be exprefly &TATED 
upon this Caſe ; But the Juſtice may, at any Time, draw up a 
Conviction in Form, upon the Facts here ſtated ; which Convic- 
tion he was not obliged to draw up in Form, till called upon. F 
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But this Proceeding is upon 13, 14 C. 2. c. 12. $ 3. And the 
Caſe is within the Words of that Act, vis, © Returning of her own 
« Accord, to the Pariſh from whence ſhe was removed.” 


And theſe two Acts (of 13, 14 C. 2. and 17 G. 2.) are con- 
ſiſtent: And the latter does not repeal or vacate the former; It 
operates as a Saving, under that Act. And upon this former Act, 
no Conviction 1s neceſlary. 4 8 . 


2d Point. A Wife may be guilty and liable in committing a 
Crime with her Huſband, from Treſpaſs * up to Murther and / Es 
Treaſon, In Dr. Huſſey's Caſe, in Hob. and in Lord Coe, A . . 
General Rule is laid down, as to married Women, That where Caſe: Where 
< they offend voluntarily and knowingly, they are liable to Puniſh- ng wed 
1 ment.“ pou in 2 
| . | | | preſent Cate, 

This is a new Law; and the Wife was intended to be included in (if any VA 3 
it: And if Wives are within the Miſchief of a Statute, they ſhall will be found. 
be included in it. The matrimonial Vow muſt be underſtood as 
reſtrained to lawful Acts: The Wife ought not to obey her Huſ- 
band in unlawful Acts. 1 5 5 ; 


In Treſpaſs vi et armis, the Wife might be ſeiſed for the Fine. 
And the Coercion of the Huſband only excuſes Her from ſuffering 

for the Crime: It does not make the Act lauful. She ought not 
to commit Theft ; although the ſuppoſed Coercion of the Huſband 
excuſes Her from Puniſhment. 85 


This Act expreſly includes A Perſons whatſoever. The Words 
are general; and fo alſo was the Intention. oY 


And the Huſband's Act (of returning) is unlawful : And there- 
fore She ought not to follow him, and thereby commit an unlawful. 
Act Herſelf. Nor is She obliged to follow him for Maintenance: 
For the Pariſh to which they were removed, 1s obliged to maintain 
Her, in the ſame Manner as if her Huſband had run away. 


If it were otherwiſe, here would be an innocent Pariſh, who 
muſt be at a continual Expence of removing the Wife back, 7otzes 
guoties, without being. reimburſed for their Charges: And if She 
was obliged to return with her Huſband once, She would always be 
obliged equally fo to do, whenever He ſhould return Himſelf. 


All their Reaſoning would hold juſt as ſtrongly in obliging the 
Wife 10 aſiſt her Huſband and obey him in keeping a Bawdy-houſe, 


1 85 ＋ Put the 


Fader Term; 31 "Geo. 2. 


Mi hs... tt 


® 1 Falk. 384. 
Regina v. 
Williams, M. 
10 Am. B. R. 
and Rex v. 
Hayward, a 
later Cale. 


Commitment 
is to the 
Hauſe of Cor- 


Con. 


as in any 3 ILLEGAL AR. Vet 5 keeping a 12 — the 
is certainly puniſhable with her Huſband. 


This 3 is not a Commitment in Execution, 1 by Way of Judg- 
ment for an Offence : It is a Commitment on 13, 14 C. 2. and not 


on 17 G. 2. nor for any definite Time. They might have been 


bailed on this Commitment: For it is only, “fill diſcharged by due 


“ Courſe of Law.” And though the Words of the Act of 13, 


14 C. 2. are © There to be puniſhed as a Vagabond; yet this is on- 
ly in Order to be amenable to Juſtice upon a future Indictment, 


And ſo the ſending them © to a public + Workbouſe, there to be 
e employed in Work and Li” is no Puniſhment to a : poor 
Perſon, who is uſed to Work and Labour. 


It would be highly unreaſonable that the Huſband (who cool 


not bring an Action in his «wn Name and on his own Account) 


ſhould be permitted to bring it on Account of his Wife, and in her 


Name, againſt a Magiſtrate who has acted for the public Good ; 
and HiMseLP receive the Benefit of what has been r occa- 
ſioned by and taken it's Riſe from bis OWN er AS,” 


Reply, 


The Counſel for the Plaintiff replied to the following Effect. 


As to the Conviction being ſtill in che Pere of the Juice to 


draw vp in Form It does not appear that there ever 2:ll or can 2 be | 
ſuch a Conviction : But it is t that there IS None. 


It does not any how explicitly appear, . wrarT Act, this 


Commitment is founded. But however, it mu be on 17 G. 2. be- 
cauſe the Information is for an Offence expreſly within that Sta- 
| tute; and the Warrant of Commitment is founded upon the In- 


formation. Therefore there ought te to have been a New Convice 


| Yon. 


The Certificate could not be in the 77; 7 8 Power to produce: 


: Her Huſband maſt have it, if there was any. 


t We do not deny that his Wife was ſo far within the Intent of this 


Act of Parliament, that She was capable of being a Vaerant : She 


might have gone about begging ; She might have returned to this 


Pariſh without her Huſband. But We ſay that here is no Act of 


Vagrancy ſtated ; and for the particular Fact that zs ſtated, her be- 
ing /ub Peteftate Viri, was an Excuſe to Her : She is within all the 


Excuſes mentioned in Dr. Hufſey's wo for Perſon's n againſt 


the Letter of a Law. 


The Hardſhip of the Pariſh to which theſe Perſons returned can- 
not deſtroy the General Law of the 097-3 4 4 ERR 


K e 8 


. dc 


—— e nnn. edt "td. 2 
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— 


— 


A married Woman's Keeping a Bawdy-houſe jointly with her 
Huſband, varies from the general Principle: Becauſe there She is 
the PRINCIPAL Aclor, and Core Manager and Conductor. 


The preſent Commitment is. nl diſcharged by due Courſe of ; 


% Law.” But ſtill it may be a Commitment on 17 G. 2: As it 
does NOT EXCEED a Month; though it does not indeed Ar! it ro a 


Month. 


11 is a quite new Doctrine, ee that Impriſonment i in a Houſe of 


« Correction is no Puniſhment : ' Certainly, It is a Puniſhment, and 


no ſmall One. 


As to the Huſband's becoming intitled to the Damages, when re- 
covered; that ariſes from. the Law itſelf : But it is properly the 
Wife's Action, and will ſurvive 70 HER ; though She (being Co- 
verte,) cannot by Law bring it in her own Name. This therefore 
is the Act of the Lau; and ought not to be objected to the Huſband, 
much leſs, to the Vi ife, whoſe Action this properly i is. 


Lord MansFIELD defired to be inte how the UsAdE was: 


(though it would not indeed, as he obſerved, alter the Law.) 


The Counſel had not made this N But Both the Cound, ; 
and alſo Mr. Juſt. FosTER and Mr. Juſt. WIL Mor faid, That the 
Act of 13, 14 C. 2. had been ALWAYS conſidered as GENERAL, and 
NOT @s tied up by the particular Words of Reference to that partt- 


cular Caſe of going to work, only, And 


Lord MaxsrIELp ſaid that perhaps that might bans been Prac- 
tiſed for the Sake of General Good. 


He ſtrongly intimated that it would be a right Thing to compro- 
miſe this Cauſe: And if it ſhould not be ſo, He deſired to 


know the Prafice and Uſage, about ſending the Wi ife to the 


_ Houſe of Correction, with the . 


As to 13, 14 C. 2. He faid He was now fatiafied by his Brother 


Foſter, That it had always been taken as a GENERAL Law; 


— notwithſtanding the Words of Reference; (Which had ſtruck 


Him on the Reading, ) 


Mr. Juſt. Fos r ER defired to know alſo how the Practice had 


been as to um. 


Mr. Clayton (who was Counſel for the Defendant in — former 


ſaid He had known the Children alſo committed. 
70 CUR” 


Eaſter Term 31 8 4; 


* Vide ante 
Pa. 597. 
1,9 
c. 30. firſt in- 
troduced 
them. 


Con- ADVIS', (i, e. eventually, if not compromiſed.) 


On 7 veſtay, 25th April 1758, This Caſe being mentioned at the 
Bar, as ſtanding for the Opinion of the Court, 


Mr. Norton (for the Defendant) then ſaid He had ſeveral "OY 
ficates of it's being the PRAcTiIcE, for Juſtices to commit the 
Wirk, as well as the Huſband, for returning to the Pariſh from 
whence they had been removed ; although She fo returned, WITH 


her Huſband. 


Lord MansF1ELD now (on Tueſday 2d May 1758,) delivered 
the Reſolution of the Court. 


He firſt tated the whole Caſe very fully. And He prefaced, 


That it was manifeſt that the Juſtice had oft acted intentiunaliy 


wrong: And it is plain that the Jury were of that Opinion, as ap- 
pears by their giving only 15. Damages: The Court would gladly 


therefore have leaned towards excuſing this Gentleman from ſuf- — 
fering for what he had honeſtly and without any bad Intention 
done ; if = could have found him pros by ay "_ Excuſe. ; 


But there is One's FATAL Objection to bis Propeeting. which We 


cannot get over; and which puts all the other Points, out of the 
Caſe: And that 1 is that the WARRANT of Commitment 18 11 IR- 


GAL. 


The Legality of the Warrant depends upon Two Acts of Parlia- 
ment, or at leaſt upon One of them: For there are Two Acts of 
Parliament upon One of which two, this Warrant muſt be. foun- 
ded ; though it does not Appear, 9 x6 wb of the Two, the * 


tice proceeded. 


Theſe two * Ads are 5 8 14 C. 2. c. 12. 13 Law Sk before 
Certificates under the + late Acts exiſted ;) And 17 G. 2. c. 5. 


(which relates to Perſons returning, ws: without bringing meh a 
ee 5 7; 


Now this Warrant is not aki this former Act, of 13, 14 c. * 
Nor is the Caſe itſelf within it. Theſe Perſons did not go to any 
Pariſh, carrying with them a Certificate of their being Inhabitants 


of their proper Pariſh ; Nor is the Commitment made © to the 


_ « Houle of Correction there to be puniſhed as a Vagabond; Nor 


to a public Work-houſe, there to be employed in Work and Labour; 


as that Statute directs. So that the Warrant is not at all agreeable 


to the Directions of THAT Act, which - the particular Man- 


2 ner 


— 


Eaſter Ter m 31 Geo. 2. 


ner of ſending the. Offender to the Houſe of Correction, or to a 


public Work- houſe: For it is, only, © to remain TILL diſcharged 


e by due Cour ſe ꝙ Lau.“ 


Neither can this Warrant be good upon the latter Act, of 17 C. 
2. c. 5. Becauſe though this is indeed a Commitment to the Houſe 
of Correction, (which the latter Act directs,) Yet it is © o Re- 
* MAIN there TILL diſcharged by due Courſe of Law.” Whereas, 
by this AF, the Power given the Juſtice is To commit ſuch Of- 
* fenders to the Houſe of Correction, there to be kept to hard 


*« Labour for any Time No exceeding Ones Month.” But this 


Warrant is quite general: It is an Ixdęfinite Commitment; Nor 
for a preciſe limited Time, as this Act expreſly directs and requires. 

Therefore the Warrant of Commitment is totally illegal: And 
conſequently, the Plaintiff is intitled to the Damages that he has 
JJJJͥ0 ]³«²˙w af; e . 


And You'll obſerve; that We go ONLY upon the WARRANT : 


Which for the Reafons I have mentioned, We hold to be totally 


9 . „ 1 23 1 
illegal. err * | 
ow | l 0 8 * 5 
„ 5 a 


RulzE That the Poſtea be delivered to the PLamTiFe, 


Thomas | ver /. Powell, © Friday 5th 


I A by Approbation of the Court, in order to try a Corporation- 


This feigned Iſſue had been now tried: And it was found for the 
Proſecutor in the Original Motion for the Information in the Nature 
of a Quo Warranto. 95 1 


bo The Queſtion now was, (upon a Motion for the Direction of the 


Court, to the Maſter,) Whether the Proſecutor ſhould have aL. 


his Cofts previous to the feigned Iſue; or any, and what Part of 


them : Or whether he ſhould only have his Coſts FROM the feigned 
ue. e 8 5 1 IgM 
| Mr. Altan and Mr. Nares, who. were Counſel for the Plaintiff, 


inſiſted: to have All the Coſts: Viz. Coſts of the Original Applica- 
tion; alſo Coſts of ſettling the Iſue, (which had been diſputed and 
ſquabbled about ;) as well as the Coſts of the Trial of the Iſſue, in 
the common Courſe. They cited Rex v. Grifiths, M. 1755, 29 175 
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B. R. Rex v. Juſtices of Walſall, alias Stubbs et aP v. Nichol et al, 
Tr. 1755, 28 G. 2. B. R. Herbert v. Williams; P. 25 G. 2. B. R. 
Baſkerville v. Redding, there cited. And 1 Strange 33. Dominus 
Rex v. Powell et aP, (Which laſt was only to ſhew that an Infor- 
mation in the Nature of a Ne Warrant, 1s to be conſidered af a 
7521 Suit, with regard to Coſts. * 


"Al they ſaid that this being of the Nature of a Civil Suit, in the 
Original Application to the Court, was different therefore from 
Caſes where the Original Application was of a Criminal Nature, 
where 70 Cofe's were payable by the Defendant. 


ov Morton, on Behalf of the Ban it denied that any more 


Colts ought to be here taxed, than merely thoſe of the fergned Me; 
por pag thoſe, only from the Time of the Iſſue Joined. 0 


Por he inſiſted that the Original Rule © to ſhew Cauſe: why the 
Information ſhould not be granted, was actually DiscHARGED, 
even before this feigned Iſſue was agreed upon as a proper Method 
of Trial of the Right: So that there was no Pretence for the Coſts | 
of that Application being now included. And the Diſputes about 
the Perſon to be made Defendant in the feigned Iſſue, * and 
could not but be, 288 to its being Joined. 


Mr. Juſt. Deuison and Mr. Juſt. WirMor were clear that the 
| Coſts to be taxed upon ſuch a feigned Iſſue, were onLy the Coſts 
of the feigned Tſue tſelf, and NoT any Coſts antecedent to the Con- 
ſent to © try the Right in a feigned Iſſue. And this was ſettled 

* It ws ſo; (as Mr. Juſt. Wilmot nd) in the Caſe of Wa you. 3 


| on 12th Tune 
"1955, Tr, | 


286.22 And they Both ſaid, That it would be endleſs to enter into the 
Coſts previous to the feigned Iſſue: For they would always be ſure 
to have Diſputes, Which Party was right, And which wrong, at 

1 firſt and upon the Original Motion, 5 


2 Shi MansFIELD concurred | in their Opinion : Which He ex- 
plained to mean, (and to which They aſſented,) “ from the Time 
on when the feigned Iſſue was FIRST Ordered and agreed 8 


Note In the preſent Caſe, 7 he Coſts of the Diſputes: aboat | 
ſettling the feigned Iſſue, AFTER it was agreed upon and Or- 
dered, were conſidered as Part of the Coſts which were to be 
taxed to the Plaintiff; (who had prevarled in the Queſtions 
diſputed, both before the Maſter, and before the Court.) 


"2 5 = Dearden 


_ Eaſter Term 31 Geo. 2 — 


— 


Dearden, Aſſignee &c. ver/. Holden. 


"HE Queſtion was, Whether a Plea of the Statute of 23 H. 
6. c. 10. (againſt Sheriffs taking Bonds Colore ici &c.) 


« And that this Bond was taken for Eaſe and Favour &c; be or be 


« not an ISSUABLE Plea, within a Judge's Order giving the De- 


« fendant Time to plead, upon the uſual Terms of pleading an iſe 
6 Joh Plea Sc.“ | 


In the preſent Caſe, the Plaintiff had ſigned Judgment, upon the 
Defendant's having thus pleaded, under the %% Order from a 


Judg e, © for Time to plead, on the common and uſual Terms :” 
For the Plaintiff conſidered this Plea, as a Nullity; and now inſiſted 


that it was ſo; and therefore that he had a Right to ſign jahn 


without giving any Rule to plead. 


But The MASTER reported this Judgment to be irregular: p And 


to this, The CouRT alſo aſſented—F or 


Per Cur This is an Iſuable Plea: For if the Plaintif Had FFOR 
Iſſue * That the Sheriff did dor let the Defendant go, for Eaſe and 
_« Favour,” It would have brought all Menn ſuggeſted in the Plea, 


to Iflue. 


The W 8 Order 1 not confine the Defendant to had the Ge: 5 


NERAL Iſue. The preſent Plea is within his Order: And the Plain- 


tiff -might here have taken Iſſue (as above,) That the Sheriff did 
not let the Defendant go, for Eaſe and Favour: "We" would | 


have Lad in all the Matters | in Iſſue. 


| RvLy « for ſetting aſide the Judgment, with Colts, 5 


MADE ABSOLUTE, 


But it being ſuggeſted be the Plaintiff's Counſel, " That the 


_ < Plea was, in Truth and Reality, uy a Sham Plea, put in mere- 


4 ly to gain Time; Sy 


Mr. Norton, on Behalf of the Plaintiff moved that the Deſen- 


Sant mi . plead as he would ſtand A 


70 which, it being conſented, on Behalf of the Defendant, 
This alſo was made Part of the RULE. — - 


The End of kale En 1758, 31 Gus, 3. 
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Friday 26th 


Hoy 1758. 


Trinity Term 


31 Geo. 2. B. R. 1758. 


Rex very. James Clarke, Bſquire. | 


Habeas Corpus had been iſſued duting the laſt Vacation, by 
Lord Mansfield, bearing Teſte the 3th Inſtant, being the 
laſt Day of the preceding Term, directed to James Clarke 
- Eſquire, commanding him to have before bis Lordſhip aT 


His CHAMBERS in Serjeants Inn, immediately, the Body of Lydia 
Henrietta Clarke, his Daughter, then detained in his Cuſtody, to- 
gether with the Day and Cauſe of her Taking and Detainer ; 0 
and there to undergo and receive what his Majeſty s faid Chief Ju- 


ſtice ſhould then and there conſider of, concerning her 1 in this Be- 
half. 


The Writ was now returned bere i in Court : and the aid Lodi 


Henrietta Clarke produced, 


Mr. Clarke the young Lady's Father, returned 1 T hat She was bis 


 DavcGuTER; and that on the 22d of March laſt, She, without 


any Leave or Notice to Him or to his Wife (her Mother,) ſecretly 


went away from his Houſe in Great Ormond Street, and took with 
her a Box or Bundle containing ſeveral Sorts of Wearing-Apparel 


and about 271. in Money. 


That, in about 12 or 14 Days time, He, being credibly inform 


ed That his ſaid Daughter had been 1NVE1GLED away from 
* him by the Inſtigation of one James Mervin, a Perſon of No vi- 


e fible Occupation or Subſtance, nor keeping any Houſe ; with DE- 


* SIGN 70 MARRY ber to One Joſeph Iſgrave, who is under Age, 
and who about two Years ago ſerved the ſaid James Clarke as 4 


% FooT-Boy, and 15 Jet in no better Condition; and that they 
were all gone together into the Ifle of Manet, where they were 
to get a LICENCE for ſuch Marriage; He being under great 
Concern for the Welfare of his ſaid Daughter, and in Order to re 

the 


Trinity Term 31 Geo. 2. 


the ſaid Marriage, (She being intitled to a conf drab Fortune, 
after her ſaid Mother's Death, and being likewiſe his ox Ly Child d,) 
took a Journey to find them out, and (if in his Power) 70 prevent 
the ſaid intended Marriage; and gave Directions to his Nephew Mr. 
Peter Starkie Floyer, to go in queſt of them, and if he found them, 


to endeavour to prevent the Marriage and to bring his {aid Daugh- 


ter to Him. 


That his ſaid Nephew found them out at a Place ati Broad . 
Stairs, in the Iſle of Thanet : Where the ſaid James Mervin repre- 5 


ſented himſelf as, and paſſed for, the Uncle of his ſaid Daughter. 


That the ſaid Lydia . Clarke came A with his ſaid © 
| Nephew to his (the ſaid James Clarke's) Houſe in Great Ormond 


Street: Where ſhe arrived the 7th of April laſt: and the ſaid James 


Mervin came with her as far as Canterbury: But the ſaid Foſepb 
rave run away; and the ſaid ee Mervin pretends He 1 is gone 


to Holland. 


That on her being thus brought Home to him, He dc in the 
tendere/i Manner, repreſent to Her the Ruin She was inevit 1 fall- 
ing into, if She purſued a Deſign to marry a Perſon ſo much infe- 

rior to herſelf; and who, having no viſible Way of Livelihood, 


muſt reduce her to the utmoſt Neceſſity and Want, as well as Diſ- 


grace and Shame. Whereupon She aſſuring her ſaid Father © That 


'* She was not married,” He, through his Duty as a Parent, and 
from the Affection he Lage towards her, did receive her into his 


_ Houſe; and the ildeſt and beſt Endeavours have been uſed, to di- 


ſuade Her from ſuch Marriage; ſuch Endeavours extending no | further 


than what he humbly conceives to be conſiſtent with that parental _ 


Care which may be uſed by a Father towards his Child : And NO 
SEVERITY whatſoever hath been uſed to Her, | 


That She hath, ever ſince the ſaid 7th Day of April laſt, (when 


- he came Home to his Houſe as aforeſaid) hitherto, of YER OWN 
 AccoRD, continued to live and reſide with Him (her Father) and 
ſtill doth live and refide with him, at his ſaid — of HER OWN 
Ac cox p and under NO Reſtraint whatſuever, 


And there is no Other Cauſe of detaining the ſaid L E. © Ge. 


Note This FT Corpus was iſſued upon an Affidavit made 


by the above named James Mervin; who made out a very 


plauſible Caſe, fully ſufficient, (if true) to obtain the Writ; 


but which was now alledged by Mr. Norton, (of Counſel with 


Mr. Clarke,) to be abſolutely and utterly FALSE in Fact. 


1 FRY, „ anon 
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Trinity Term 31 Geo. 2. 


In it the young Lady was ſworn to be of full Age, (viz. about 
22 ;) which was true: But it alſo alledged © that She had 
* been hardly uſed, and confined, by her * ather, and er 
| Circumſtances, which were falſe. . 


Note alſo— That although this Habeas Corpus directed Her to 
be brought before Lord Mansfield Ar HIS CHAMBERS and 
although She was actually brought before Him whilſt He was 
ſitting at Guzldball, on Medneſday laſt; Yet, the Father de- 
firing to have an Opportunity to take the Advice of Coun- 
ſel, in ſettling the Return; And the Young Lady declaring 
| publicly, © She had no objection to continue with her Fa- 
ether, who had always uſed her with great Tenderneſs, 
« and much better than ſhe deſerved ;'* His Lordſhip judged 
it proper to adjourn it, and direct Her to be brought into 
Court the firſt Day of Term; the rather too, that She might 
have a Chance of being better adviſed: For if ſhe had been 
then taken from her Father, it was plain She would have 
purſued her improvident Deſign; and Mervin appeared at 
| Guildhall, ready to have carried her off. She was now brought 
into CourT by Virtue of the same Writ, which was re- 
turnable n HIS LI at bs Chambers immediate.” 


1000 Mansr IELD now only aſked Her, Whether She defired 


to continue with her Father, or to go elſewhere,” f 


Sbe anſwered—* To continue with her Father,” 5 


Upon which, The Court told Her, She was at Liberty to go. 5 


Which She accordingly did. 


Then Mr. Norton moved that Mervin's Affdavit mi ight be FILED, 


| (together with the Return of the Writ;) as Mr. Clarke was deter- 
mined to proſecute him for Perjury. 


The Cou Rr ordered it to be ſo; and recommended the Proſe- 


cution very W to Mr. Clarke. 


Wilford 5 


Wilford worſe ——— $4 


| 1 Saturday 27th | 
IE May 1758. 
R. Morton, on Behalf of the Defendant, inet for” a new 
Trial, for ExXCESSIVENESS of Damages, It was an Action 
for CRIMINAL CONVERSATION with the Plaintiff's Wife: And the 
770 a Special One) had given 500 J. Damages. The Defendaht 
was a Clerk in the Exchequer, during Pleaſure, at a 29 185 of 50 * 
A Year, only: Which was his whole Subj ence OL 


© Thi c Court were, All * Three, clear and unaninious, Thit al. * Me. Juſtice 
thong there was no Doubt of the Power of the Court to exerciſe a 99g 8 
proper Diſcretion i in ſetting aſide Verdicts for Exceſſiveneſs of Dla... 
batte in Caſes where the Quantum of the Damage really ſuffered 

the Plaintiff could be apparent, or were of ſuch a Nature that the 
G55 urt could properly judge of the Degree of the Injury, and could ſee 
mani, oftly that the Jury had been outrageous in giving ſuch Dama- 
| ges as greatly exceeded the Injury; Yet the Caſe was very diffe- 
rent, v where it depended pon Circumſtances which were 'PROPERLY 
and. St SOLELY under the Cognizance of the Jury, and were prr to be 
| ſubmitted to Their Deciſion and Eſtimate, And they held the Caſe | 
of Criminal Converſation with another Man's Wife to be of this 
latter kind. For the Injury ſuffered by the Huſband, and the 
Eſtimate of the Damages to be aſſeſſed muſt, in their Nature, de- 
pend entirely upon CIRCUMSTANCES, which it was ſtrictly and 
properly the Province of the Jury to judge of: And in the preſent 
Caſe, the Court could not ſay that 500 /. was too uch; or that 
$01. would have been too little. | 

' Note—The Caſe of Chem v. Brigg, M. 6 G. 1. B. R. before Ld. 

Ch. J. Pratt, was exactly ſimilar to this; and the very ſame 
Sum of on. was given: And the like Wonon. was 5 
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| Rex ver. Little. | | June 1758. 


— 2 


In the Crown-Paper. 


HIS was a wise, returned to a Certiorari directed to 
william Bailye Eſq; a Juſtice of Peace for the City and Coun- 
ty of Litchfield, for offering to ſell Goods &c, as a Hawker and 


2 MM Pealar, 


Trinity Fi erm! 71 Geo. 2 410 


Pedlan, dvichout Licence, contrary to the Statute i in that Caſe nude 


.and provided. 


It was dated 24th Offober 31 G. 2. And ſet forth that One Wo- 


mas Preſton Gentleman came before the ſaid Juſtice (William 5 


Eſq;} and gave him Information, that One Thomas Little (in t 


Writ named) after the 24th of June 1698, that is to ſay upon the 


faid 24th Day of October 1757, in the Pariſh of St. Mary in the ſaid 
City and County of the ſaid City of Litchfield, was found Offering 
to Sale Silk Handkerchicfs, AND trading As an Hawker Pedlar or 


Petty Chapman; AND that the ſaid Thomas Little pip then and there 


OFFER (t0 ſell a Parcel of Silk Handkerchiefs; And that he the ſaid 
Thomas Little did NOT, although required ſo to do, PRODUCE 4. 
Licence, as the Law in that Caſe made and provided directs, to qua- 


lify him for his faid Trading: And the ſaid Thomas Preſton then and 


there prayed that he the ſaid Thomas Little might be thereof con- 
victed, according to the Form of the Statute in ſuch Caſe made and 
provided. Whereupon the ſaid Thomas Little being brought before 
Me, and being then and there preſent, and having heard the ſaid 
Information read, and being charged therewith, He the ſaid J 


mas Little is then and there aſked by me the faid William Batlye, 


„if he hath any thing to ſay, or can ſay any thing, Why he the 


3 faid Thomas Little ſhould not be convicted of the sa1D Offence 


© ſo charged upon him in Form aforeſaid, according to the Form of 
< the Statute in ſuch Caſe made and provided.” Whereupon he 


the ſaid Thomas Little doth now here freely and voluntarily conpss, 


before Me the ſaid William Bailye the Juſtice aforeſaid, * That he 
the ſaid Thomas Little DiD offer to ſell Silk Handkerchiefs to the 
« ſaid Thomas Preſton, in such MANNER as is mentioned in the 
* afcreſaid Information; and © that he hath xo Licence for ſelling 
<* thereof.” And the ſaid Thomas Little is now here required by 


me the ſaid William Bailye the Juſtice aforeſaid, 10 pRoDUCE a Li- 
| cence granted to him to impower or qualify him 70 travel or trade, 


purſuant to the Statute in that Behalf made and provided. And be 


the ſaid Thomas Little doth NoT produce before Me any fuch Licence, 
or any Licence granted to him in that Behalf. And the ſaid. 7. homas 


Little doth not pretend or alledge that he is the real Worker or 


Maker of the faid Goods, or the Child, Apprentice, Agent or Ser- 


vant of or to any ſuch Worker or Maker: Nor dath _ 5 our 


Motte in his Defence.. 


Wheronpon, and upon due and full Conſideration by n me IO of 
and upon the ſaid Matters and Premiſſes, I do adjudge that the ſaid 


Jo. Little Is an Hawker, within the true Intent and Meaning of 


the Statute in ſuch-Caſe made and provided: And it manifeſtly ap- 
peareth to me the ſaid Juſtice : That the ſaid Tho. Little is Gu v 


4 05 the OFFENCE in the ſaid e above laid to his OR 


2 60 in 
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1 and Form as by the ſaid Information is above al 
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«Therefore it is confidered and adjudged by me the ſaid: Juſtice, 


That the ſaid Tho. Little be, and he is convicted by me or TR 
SAID, PREMISSES in the ſaid Information ſpecified, above laid to. his 
Charge, according to the Form of the Statute in that Caſe made 
and provided; And that the ſaid Tho, Little forfeit the Sum of *1 61 
for his ſaid Offence ; to be levied and paid according to the Form of 
the Statute in that Caſe made and provided. In Witneſs, Gy.. 
Bin dh Milliam Bathe (L. S. - 


V. 8, 9 V. 3. c. 25. H, 2, 3. and 9, 10 . 3. c. 27. f 1, 3. 
and 12 . 3. c. 11. V. alſo 3, 4 Ann. c. 4. 1, 4. for continuing 


theſe Duties: Which refers to the Deſcription in the former Acts. 


. 


Mr. Yates, on Behalf of the Defendant, took two Exceptions. - 1 


\ 1ſt; That the Defendant is not brought within the Deſcription f 
the Acts, as going from Town to Town &c and travelling &c: But 
he is only generally deſcribed to be a Perſon that traded As a Hawker 


and Pedlar, and offered to fell à Parcel of Silk Handkerchiefs to the 


2d Exception. That there is no Evidence at all of his Guilt For 


it is a Conviction upon a Confeſſion; And the Confeſſion extends no 
further than barely to the ſimple Fact of offering to Sale Silk Hand- 
| kerchiefs to the ſaid 7. Preſton in ſuch Manner as is charged upon 
him. But that Charge is an 2nſufficient One. N 
Firſt— He cited 1 Strange 497, 498. Rex v. Sparling, A Convic- 
tion for profane Curſing and Swearing was held bad, for not ſpeei- 


fying the Oaths and Curſes : For the Court, NoT the Witneſs, were 


to judge of their being profane. So here, the Court, not the Wit- 
neſs, are to be the Judges Whether he was a Hawker, Pedlar or 
Petty Chapman, within the Deſcription of the Acts of Parliament. 
So, in the Caſe of Coleborne v. Stockdale there cited and reported in 
1 Strange 493; Civil Action of Debt on Bond; And Plea “ that 
„Part of the Money was won by Gaming, contrary to the Sta- 
e tute;''—lt was adjudged that the Game played at, ought to be 


mentioned in the Plea: For it is Matter of Law, and not barelß 


Evidence. - So, in Convictions for killing Game, not eK g 
fied, The Want of the due Qualifications muſt be acgatively ſpeci- 
fied. / And He cited the Caſe of Rex v. Chapman, 3oth April 1755 ; 


A Conviction on 43 Ekz. c. 7. for robbing an Orchard; © the faid 


„ Robbing not being Felony, by the Laws of this Realm:“ This 


was 
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was holden not to be a ſufficient Charge for the Court to judge 
upon. Rex v. Burnaby, 2 Ld. Raym. goo, gol. was a Conviction 
on the ſame Act of Parliament of 43 Ez. c. 7. for cutting down 
Trees without mentioning the Number: And it was holden inſuf- 


| ficient; and le id down as a Rule, that Convictions ought to be cer- 
train and are always taken frifth. 


Second Exception. All the Evidence to ſupport this Conviction is 
the Confeſſion of the Party: And that is only © That he did offer 
ce to ſell Silk Handkerchiefs to the ſaid Thomas Preſton in the Man- 
* ner charged upon him in the Information,” But it does not ap- 
pear by the preceding Charge © That he was a Hawker Pedlar or 


Petty Chapman,” such as is deſcribed by the Acts of Parliament: 
And if not, he cannot be liable to this Penalty. 


| Mr. Luke Robinſon for the Conviction. 


This Queſtion depends, and the Conviction is founded upon the 
following Acts of Parliament; 8, 9 V. 3. c. 25. 9, 10 V. 3. 
c. 27. (which is in the very ſame Words, and is now in Force,) 
and 5, 4 An. e. § 4. Pa. 116. 


And 1ſt. The Defendant is ſufficiently brought qvithin the De- 


ſcription of theſe Acts. The Selling Silk Handkerchiefs is only 


One Overt Act of his Trading, which is ſpecified by the Convic- 
tion. And the Juice of Peace is to judge Whether the Perſon is 
or is not a Hawker or Pedlar or Petty Chapman. And He has ad- 


_ Judged him to be a Hawker within the true Intent and Meaning of 


the AQ of Parliament. 


1 2dly. The Defendant has confeſſed the Charge, as s laid; oo 


that he had no Licence &c. If he had ney. Defence, he ought to 
bave made it, before the ae 


And theſe Convictions upon the Revenue-Laws ought not to be 


taken ſo firifly as others. For which, he cited what is laid down 


in 1 Ld, Raym. 581. Rex v. Chandler. Per Holt Ch. J. That the 
* Juſtices are not confined to legal Forms, in theſe Caſes: It is 
enough to purſue the Intent of the Act. * 


And the Court will preſume the Conviction to be _ aneh the 


contrary appears upon the Face of it. And fo is 1 Strange 608. 


Rex v. Theed : Where the Court- preſumed that the Officer came by 
Day, and not by Night ; becauſe no ſuch Thing as Coming 1 in the 


Night was parent upon the Face of the Conviction, 


I oo | | And 
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And He alledged that Mr. Yates's Caſes are not ad idem. In 
Game- Convictions it is not neceſſary to ſet out negatively, © That 
* he had not ſuch and ſuch Qualities.” Nor is it neceſſary to ſet 
out the particular Oaths and Curſes, in Convictions for profane 
Curſing and Swearing. Nor in Chapman's Caſe, was it neceſſary to 
{et out that it was not Felony by Law. 
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Mr. T. Mes in Reply, 


. 1ſt, Urged the Neceſſity and Reaſonableneſs of ſpecifying the Act 
of Trading &c in the Conviction. But this Man was not, in Fact, 
within the Definition of going from Town to Town, and travelling : 
For he reſided at a fixed Place. © 


In Game-Convictions, it ic neceſſary to ſpecify negatively and par- 
ticularly, That the Defendant was No fo and fo qualified.“ 


Mr. Juſt. Denison—That has been ſo ſettled. 


Mr. Yates proceeded in his Reply. 


aqdly. The Confeſſion is only © That he did offer to ſell Hand- 
c kerchiefs Cc: Not © That he TRADtD as a Hawker Pedlar or 
or Petty Chapman.“ 2 NO 


Lord MaxsFiELD. The Act of 3, 4 Ann. refers to the Deſcrip- | 
tions in thoſe of V. * 3 7 8 1 


A SINGLE Ad of ſelling a Parcel of Silk Handkerchiefs to a 
particular Perſon, is not a Proof that he was such a Hawker Ped- 
lar or Petty Chapman, as ought to take out a Licence, by Virtue. of 

theſe Acts of Parliament. | 36-7 


| Now it is certainly of the EssENCs of the Crime of NoT PRO- 
© DUCING a Licence, That he muſt be such a Perſon as out 
to take out a Licence. VET YL: JED 1 oh 


And the Confeſſion is only of the Fact, 60 That he ſold the 
“ Handkerchiefs to Thomas Preſton: Not © That he TRADED as 
* a Hawker Sc.“ e ie 


Convictions ought to be taken ftriciiy: And it is reaſonable. that 
they ſhould be ſo; becauſe they muſt be taken to be true, againſt 
the Defendant ; and therefore ought to be conſtrued with S/r:enefs. 
I do not ſay that it is neceſſary to define exafly, What a Hawker 
Pedlar or Petty Chapman 7s. But it is neceſſary to alledge and 
ſhew that he ſold the Goods, or traded, as One. 3 
„ Mr. 


— 
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Mr. Juſt. DgxisoN concurred, for the fame Reaſons; and 
thought the Material Averment to be here wanting; it not being 
averred © That he was ſuch a Hawker Pedlar or Petty Chapman as 
<* ought to take out a Licence.“ 


"And He mented a Caſe of Rex v. Gardiner, Tr. 1738, "Ys 
12 G. 2. B. R. Where the Juſtice convicted a Man of keeping a 
Gun, BEING an Inſtrument to deſtroy Game, And ſo it certainly 
was: But, in Fact, the Man had never uſed it as ſuch; but only to 
keep Pigeons oft from his Grounds. And the Conviction was 
quaſhed. 


Mr. Joft. Wi LMO concurred clearly, for the ſame Reaſons. 
For certainly a Man may ſell Goods as a Hawker Pedlar or Petty 
Chapman, without being ſuch a Perſon as is obliged to take out 2 

Licence. And 7 he is not obliged to take out a Licence, moſt 


undoubtedly he ought not to be convicted 1 in a Penalty for not PRO- 
'DUCING One. 


Now here, it appears to Me that the Juſtice has convicted the 


. Man of an Offence, of which He has not proved him to > be . 


Mr. Juſtice . 


Faber was wot Per Cur. * unanimouſly, 
preſent, Wo  ConvicTION QUASHED. | 


| Tueſday bil Doe on the Demiſe of f Hiching my Another wa 
Tune 1758. - - Lewis Elq; 


Pits was a a Special Caſe from the Aſſizes, upon an E ectment 
brought by a Tenant againſt his Landlord, who bad former- 
ly obtained a Judgment by Default, in a former Ejectment MON 
: by Him againſt this ſame Tenant. 


The Special Caſe ſtated for the Opinion of the Court. was as 
follows. 


Thomas Lewis, 1 ſeiſed in Fee, demiſed to Yohn Hitchings 
(in Conſideration of a Fine &c. of 49 J. 135. 6d.) To hold for 99 
Years, if Three Perſons ſhould fo =_ live; at 11/. 55. payadle 
at Michaelmas yearly ; ſubject to a Proviſo that if the Rent ſhould 
be in Arrear &c. for the Space of one Month, being lawfully de- 
manded; and no ſufficient Diſtreſs upon the Premiſſes &c Ge; 
That then it ſhould be lawful to the ſaid Thomas Lewis his Heirs and | 
Affigns, to re-enter &c. 
| K 5 | r 
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That Jobn Hitchings, the Leſſee, entered and was poſſeſſed &c; 
And then died; having firſt made his laſt Will and Teſtament Ge j 
Whereby he deviſed the ſaid Term to his Son Edward Hitchings 
(the Leſſor of the Plaintiff;) and made his Wife Executrix. The 
_Teſtator's Wife, his Executrix, duly proved the ſaid Will and duly 
aſſented to the Legacy: And the faid Deviſee Edward Hitchings, 
the Leſſor of the Plaintiff, entered into the Premiſſes, and became 
poſſeſſed of the ſaid Term, being then and till unexpired ; and con- 
tinued in Poſſeſſion, till the 1 5th of April 1737. 


Thomas Lewis, the original Leſſor, by his Will, Ec, deviſed to 
ſeveral Truſtees, &c, in Truſt for Morgan Lewis, an Infant &c. 
The ſaid Thomas Lewis died ſeiſed c: And the ſaid Deviſees in 


Truſt became ſeiſed &c. And there being 3 Years Rent due and in 


Arrear from the ſaid Edward Hitchings for and upon the Premiſ- 


ſes, a Declaration in Ejectment was ſerved upon the ſaid Edward 
Hitchings, UNDER and BY VIRTUE of the Statute of 4 G. 2. c. 28. 


for the ſaid Premiſſes, on the Demiſe of the Truſtees and Deviſees 
aforeſaid ; And Judgment was obtained thereupon, by Default, 
againſt the Casvar Ejector; and a Writ of Poſſeſſion iſſued there- 


upon; And Poſſeſſion was delivered according to the ſaid Writ, to | 


the ſaid Truſtees, on the ſaid 15th of April 1737: Which faid 


Truſtees have been in Poſſeſſion of the Premiſſes ever ſince. 
And the ſaid Edward Hitchings (the now Leſſor of the Plaintiff) 
has not ſince paid nor tendered the Rent in Arrear or any 
Part thereof, nor the Coſts; nor filed any Bill for Relief in 


Equity, 


On the Trial of this ſecond EjeAment now brought by Edward 


 Hitchings againſt the ſaid Lewis, no Affidavit was PRODUCED, 


That half a Year's Rent was due before the f/ Declaration 
in Ejectment was ſerved upon the ſaid Edward Hitchings ; 
and that no ſufficient Diſtreſs was to be found on the demi- 


<« ſed Premiſſes, countervailing the Arrears then due; And that 


< the Leſſors in that Ait Ejectment had Power to re- enter. 


On this Trial of the ſaid ſecond Ejectment, viz. the Ejectment 


brought by the ſaid Edward Hitchings, A Verdict was found for the 
Plaintiff; but ſubje& to the Opinion of this Court, Whether or 
e no the Plaintiff therein ought to recover.” 5 915 


« Whether Edward Hitchings the Leſſor of the Plaintiff in 


© the preſent Ejectment ought to recover, or not;“ depended 
upon the following bn 


Queſtion: 


Trinity Term 31 Geo 21 
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Queſtion : Vi. Whether it was neceſſary for the Defendant 
Mr. Lewis to PRODUCE an Affidavit That, Half a Year's Rent 
Sc. ut ſupra ; And that the Leſſors in | that former Ejectment h had 
Power to re-enter. 


Mr. Nares made two Queſtions : vis. 


1ſt, How far this Caſe is within the 2d Section of 4 G. 2. c. 28. 
© for the more effectual preventing Frauds committed by Tenants, 
and for the more eaſy Recovery of Rents Ie, 


2d. Queſtion. If it is within it, then hw far the Plaintiff hu 
proved his Title under that Statute, upon the particular CPE: 
ſtances of this Caſe. 


The Firſt Point may be rendered the more clear, by conſidering 
how it ſtood before the Statute ; and how fince. 


K. Before that Statute, the Plaintiff i in Ejecment muſt have 
proved © that there was Rent in Arrear; and © that there was 
e no ſufficient Diſtreſs to be found upon the Premiſſes;“ and, 
thirdly, “ that he had made a lawful Demand of the Rent in 
Arrear.“ 


This Condition here I to the Leaſe in the” preſciit Caſe, 


is in Derogation of the Party's own Grant, and tends to defeat the 


Eſtate : And therefore Mr. Lewis would have been kept ſtrictly to 
prove all theſe previous Facts. And if it had been a Judgment 


_ againſt the Caſual Ejector; the judgment would have been no Bar 


againſt the real Tenant, in an Action of the meſne Profits. Indeed 
it the judgment had deen obtained againſt the Real Tenant, or 
againſt the Owner of the Eſtate, the Perſon who obtained ſuch a 


judgment needed not prove any Thing over again, in an Action for 


* See this 
Caſe ftated at 
large, by Mr. 

juſtice Dint- 
Jon, poſt. 


the meſne Profits. And fo the Lord Ch. J. at Ny prius at Guild 
hall, in 2 Strange 950. Fefferies v. Dyſon, * expreſſly lays down this 


Diſtinction. And here the real Tenant did not enter into the Rule: 
But it 18 res inter AL 10s aca. | | 


This 1 in Rijofnent had bets (before the Statute) 
no Relation to the real Tenant : And conſequently, Mr. Lewis muſt 


have ſhewn his Title to re enter. 


Then, to conſider the Caſe as ſubſequent to the. Statute, here is 
nat an Acquieſcence of 20 Years. And what ſeeming Acquieſcence 


there was, aroſe from the Poverty of the Party. 


: — — 5 


Trinity Term 31 Geo. 2. 


2dly. The next Point in Queſtion is, Whether according to 
<« the State and Circumſtances of this Caſe, it can be conſidered: 


as a Caſe within the Statute.; and that the Plaintiff has proved a 
Title under the Statute.” 


The Court will not preſume any Thing, in Support of a Judg- 
ment obtained by Confeſſion or Default, or in any other Way 


than upon a Trial of the Merits. Skinner 586. Sanders's Caſe 


is a. Proof of this: Where Holt Ch. J. makes the like Dilton. 


An. Inconvenience would ariſe from too great a Latitude in con- 


ſtruing this Statute. As in Caſe of Fraud and Conni vance, in 


recovering the Judgment againſt the Caſual Ejector: It would be 
very hard, if in Jucb Caſe, che real Tenant could not bring an 
Ezec ment. 


Mr. Nares was now departing from the Facts ſtated in the 
Caſe; in which he ſaid it was omitted to be inſerted * by That 


the there as ſufficient Diſtreſs.” 


Loxp Mn io muſt judge upon the Caſe As flated: 
If it is miſ-ſtated, You . muſt apply to amend it. However, 


J do not ſee that this would be very material. 


He obſerved that it was alſo ſtated, only, © That no Affidavit 
* was PRODUCED:” Not“ That there was no Affidavit at. 
all.» Alſo that Preſumptions are not dependant upon cer- 
tain fixed Rules; but muſt be guided by Circumſtances : 
And ſuch. Circumſtances are proper for the Conſideration of 


2 Juty. 


"Here was an Acquieſcence of 20 Years within a few Months. 


And it is ſtated to be a Caſe within the Act of Parlia- 
„ ment: Which is a material Part of the Caſe. The 
Ejectment is ſtated to have been ſerved 8 under and by Vir 


© 7ue this Act. ge 


Mr. Morton was beginning to ſpeak | on Behalf of the Defen- ; 


| Jong: > But 


| 'Lord MansF1EiD*told him that the Caſe was fo clear on his 


Side of the Queſtion, that it was not neceſlary for him to 5 


himſelf any Trouble. 


Then His Lordſhip repeated the Caſe exattly as it was ſtated: 


(Which ſee, ante Pa. 614, 615.) 
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The General Queſtion „Whether the Plaintiff in this Jaſt Eject- 
“ ment ought to recover,” depends upon this particular Queſtion, 
12, © Whether the firſt Ejectment was regularly brought and 
« proceeded upon, by the Truſtees under eh Hitchings's Will, 


< purſuant to the Directions ſpecified in the Act of 4 G. 2. c. 28. 
„ 8 2.“ This laſt Ejectment is brought near 20 Years after the 


4 


former, 


Now, beſides the GENERAL Preſumption That the Proceed- 
« ings were regular and mia ſolemniter acta, unleſs ſomething 
« had appeared to the contrary ;”” and the Rule “ That abitur 
* praſumptioni, donec probetur in contrarium ;” Here is, in this 
Caſe, a DEC181ve Fact ſtated : Which Fact is That the Pro- 


N ceeding under the firſt EjeQment Was UNDER and BY VirTUE 


<< of this Act of Parliament. 8 
Indeed Eduard Hitchings was in he Non, as appears by the 


Caſe ſtated il the 15th of April 1737. the Time when Poſſeſſion 


was delivered (by Virtue of the Writ f Poſſeſſion) to the Truſtees. 


So that, being the Tenant in Poſſeſſion, he musT have been ſerved 


with the Declaration in Ejectment; Whether it was a Common 
Law Proceeding, or a W upon this Act of 24 G. 2. 


But the Caſe itſelf ſtates it to have been a Proceeding, UNDER 
this AF : And if it was ſo, the Judgment uus have been founded 
upon ſuch an Affidavit as that Act expreſly directs and requires, 
vis. An Aﬀdavit © That half a Year's Rent was due, before the 


Declaration in Ejectmept was ſerved ; and that no ſufficient Di- 
«c ſtreſs was to be found upon the demiled Premiſles, counter- 


ec vailing the Arrears then due; And that the Leſſors in that Eject- 


<«< ment had Power to re- enter. 


And the Caſe does not tb dan c 1 That the N dent 1 


„was Ig regular;“ or, expreſly and explicitly, That there was 
« No Affidavit at all; or indeed any Thing whatſoever, fo AKE 


OFF a Preſumption which is immenſely firong the other Way. For 


Edward Hitchings acquieſced under this Judgment, Execution, and 
Poſſeſſion, for almoſt Twenty Years, and never tendered the Rent and 
Arrears together with Coſts (purſuant to the Act; ) nor filed any Bill 
for Relief in Equity, within ſix Months after the Execution exe- 
cuted, nor indeed at any ſubſequent Time. So that he is barred 
by the Statute, and fore-cloſed from all Relief or Remedy in Law 
or Equity, (other than by Writ of Error,) and the Landlord is by 


Virtue of the Act of Parliament to hold the Premiſſes diſchazged 


from the Leaſe ; upon Foppe chat his farmer Frocomlings were 


regular. 


1: . — The 


Trinity Term 31 Geo 2. 


The Affidavit may be %%, after this Length of Time; Or the 
Landlord may be unable to come at it; although there were, in Fact, 
a proper One made, to ſupport his Judgment and Execution: And 
it would be too hard, to put the labouring Oar upon the Landlord, 
of PROVING the Regularity of all the Circumſtances upon which his 
Judgment and Execution were founded, B nal 


As to what has been ſuggeſted (v. ante 617,) * That there may 
< be Fraud, Connivance, or Colluſion with the Under-tenant, in 
the Manner of recovering Judgment againſt the Caſual Ejector;“ 
It is merely imaginary, in the preſent Caſe. Beſides, Fraud will 
infect every Thing : And upon the Principles of Fermor's Caſe 3 Co. 
77. it would not ſtand. . e go 


There can be no Suſpicion of any ſuch Thing here. For this 
Edward Hitchings, the preſent Leſſor of the Plaintiff, the Perſon 
who has thus leng acquieſced under this Judgment and Execution, 
and never attempted to be relieved from it either at Law or in Equity, 


is Himſelf the veRy MAN ꝝpon whom the Declaration in the firſt. 


Ejectment was ſerved. 3 


The true End and profeſſed Intention of this Aft of Parliament 
was to tate off from the Landlord the Inconvenience of his conti- 
ming always liable to an Uncertainty of Poſſeſſion, (from it's re- 

maining in the Power of the Tenant to offer him a Compenſation 
at any Time, in order to found an Application for relief in Equity ;) 
and to limit and confine the Tenant to Six Calendar Months after 


Execution executed, for his doing this; or elſe, that the Land- 
lord ſhould from thenceforth hold the demiſed Premiſſes diſcharged 


IN His Lordſhip was therefore clearly of Opinion © that in this 


% Caſe, the Plaintiff ought not to recover. 


Mx. Juſt. Devisen concurred in Opinion © That the Plaintiff 


* had 70 Title to recover.” 


The former Ejectment brought by the Landlord againſt Edward 


Hitehings the Tenant, who is now become Leſſor of the Plaintiff 
in the preſent Ejectment, is ſtated to have been ſerved upon Hitch- 
ings under and by Virtue of this Act of 4 G. 2. c. 28. Now this 

Act (v. f 2.) expreſly recites © That great Inconveniences frequently 


e happen to Landlords, in Caſes of Re-Entry for Non-Payment of 
„Rent, from the many Niceties attending Re-Entries at Common 
„Law; and that Expences and Delay often happened from In- 


junctions out of Equity, after Judgment in Ejectment:“ And the 


Act 
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Trinity 1 erm 31 Geo. 2. 


— 


Act is profeſſedly made in der to prevent theſe 1 ces. 
It preicribes a Method of Proceeding, in ruo Cafes or Manners of 
recovering upon the Proceeding in Ejectment which it directs; viz. 
One, in Cafe of Judgment againſt the Caſual Ejector; the Other 
in Caſe of it's Coming to a Trial. In the former: Caſe, of Judgment 

againſt the Caſual Ejector, (and fo alſo upon Non-fuit on not con- 


feſſing Leaſe Entry and Ouſter,) it dire&s © That it ſhall be made 


* to appear to the Court where the Suit is depending, by AFF1DA- 
„ v1T, That half a Year's Rent was due before the Declaration 
<« Was f&rved ; and that no ſufficient Diſtreſs was to be made upon 
1 Premiſtes, countervailing the Arrears then due; And that the 
„ Leflor or Leid in Ejectment had Power to been : In the 


latter Caſe, (of it's Coming to a T rial, „ the ſame bas muſt be 
A proved upon the T1 rial. 


The: preſent Queſtion is upon a Judgment of the former Kind, 
_ 222, againſt the Caſual Ejector, by Default; and upon an Ejecment 
brought UNDER and BY VIRTUE of this AF. And We muſt 7ake 


and preſume it to be a right, Vale and | 85 One; as nothing ap- 
Pears to the e 


And this Caſe is not at all like . cited caſe of Jefferies v. 
-Dyſon, 2 Strange 960. Where © in an Action for meine Profits, 
the Plaintiff offered a Recovery in Ejectment againſt the Caſual 
Ejector; upon which no Writ of Poſſeſſion had iflued : And 
© when the Defendant would have gone into the Title, the Plain- 
© tiff inſiſted that he was e/topped from doing ſo, by the Judgment 
8 againſt the Caſual Ejector.“ But the Ch. Juſtice held © That 
e though it would have been an Eſtoppel, if the then Defendant 
had been made a Defendant in the Ejectment and the Verdict 
d againſt ni; yet that that Judgment to which he was no Party 
could be no Eſtoppel to Him: And therefore the Ch. Juſt. ad- 
mitted the Defendant to controvert the Title. And that Diſtino- 


tion is right, here: But it is not like the preſent Caſe. 


cc 


Tam of Opinion the Plaintif here has no Title. 
"Mr, Juſt. FosTER was of the fame Opinion. 


The Judgment is certainly good, till ſet aſide. The preſent Ob- 
jection, of the not produeing ſuch an Affidavit, is grounded 
upon the Act of 4 G. 2. c. 28. And that Act does require ſuch an 
Affidavit: And for that very Reaſon, We muſt preſume That 
there was ſuch a One uade; and that the Judgment was founded 


_ upon it,” But the Plaintiff i in that Ejectment- has it not: It re- 
mains in Mr. e 8 Office. | 


8 


. 5 


as 


Nen 


Trinity Term 31 Geo. 2. 621 


15 Clearly, the Plaintiff has no Title. 


Mr. Juſt. W1LMoT alſo concurred, s 


He faid it would be unreaſonable that the now Plaintiff ſhould 
recover from the Landlord, after almoſt 20 Years Acquieſcence ; 
and after the Landlord may have improved the Eſtate. 


He alſo agreed to the Caſe of Jefferies v. Dyſon : But A8 it 
J Cale, oo N 


This Act was made to compel Leſſees to bring their Ejectment, 

or their Bill in Equity, WITHIN @ LIMITED Time. And this is 

ſtated to be a Proceeding under and by Virtue of that Act.” 

Therefore there muſt have been ſuch an Affidavit, though the pre- 
ſent Defendant did not produce it. e 


Per Cur. unanimouſly, 


JupouENT for the DEFENDANT. 


Rex verſ. Inhabitants of Painfwick. FP 4%. 


AN. Morton ſhewed Cauſe againſt quaſhing the two following 
VI Orders. | „%% cos Dy en I 


Two Juſtices removed Jaac Moor man, Hefter his Wife, and 
N. J. H. A. and J. their Children, from Cirenceſter to Painſwick, 
Both in the County of Glouceſter: And the Seſſions confirmed their 

Order. V 5 eee . 


The Special Caſe, ſtated upon the Order of Seſſions, was That 
on the 13th of September 1737, the Pauper Iſaac Moorman was 
bound Apprentice, by Indenture, to One Henry Phips of Painſwick, 
Taylor, for Seven Vears; and lived with him, as his Apprentice, 
under the ſaid Indenture, in the ſaid Pariſh of Parnſwick, for three 
Years and upwards : And then, the ſaid Phips failing, the ſaid Iſaac 
Moorman left him, and never returned to him again. That in the 
| Year 1753, the faid Iſaac Moorman took a Houſe lying in the ſaid 
Pariſh of Cirenceſter, of One Thomas Chfford, for a Year, at the 
Yearly Rent of 32 Shillings and 6 4; and agreed to pay the Land- 
Tax and Poors Taxes, and all other Taxes, for the ſaid Houſe, for 
the ſaid Year. = . 
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That the Poors Rates of the ſaid Pariſh of Cirenceſter being pro- 
duced in Court at the ſaid Trial of the ſaid Appeal, It appeared, 
"0 | 7 from 


A ———— 
— —— 
— 


"Trinity Term 31 Geo 4. 


Fo ther, to the Coart: That the Pars Taxes fir the laid Hae 
during the Year the ſaid Iſaac Moorman rented the fame, were 
rated or charged 1 in the Manner following; z vig-. Ti ye Ci Nerd. 


* OR Te enaut.“ 


That the ſaid Iſaac Moorman occupied the aid Houſe, during ws 
faid Year for which he took the ſame, and more; AN p PAID the 
ſaid Year's Rent Ax D the Land-Tax and Poors Rates and all other 
parochial Taxes for the ſaid Houſe, during the whole Time he fo as 
aforeſaid occupied the fame Houſe ; and had ſeveral Receipts given 
to him, in his own Name, by the Overſeers of the Poor of the ſaid 
Pariſh of Cirenceſter, for ſeveral Payments by him to them made 70 
the Poors Rates of the ſame Pariſh ; One, only, of which Receipts 
was produced and read in Court at the ſaid Trial: Bat that the ſaid 
Iſaac Moorman did not know whether his Name was Or was not in- 
ferted i in the ſaid Rates. | 


And that the faid Thomas Ch fer, during has ha Time of U * 
faid Tſaac Macr man's ſo occupying the ſaid Houſe as aforeſaid, Lded 


255 Miles distant from the ſaid Pariſh of Crenceſier. 


V. Stat. 3, 4 7. & M . 11. 8 6. J. Rex v.  Irbobizancs of 


Sarratt, M. 9 G. 2. B. R. Where it was adjudged * e that the Per- 
ee ſon muſt be charged, as well as pay.“ V. ante Rex v. Inha- 
| bitants of Uſculme, P. & Tr. 1757. Where Lord MaxsPIEID 
ſeems to ſay That the NaminG the Pauper 70 be the Tenant is not 
5 On neceſſary : For that it may, WITHOUT Nr be n Mer 
of his being an Inhabitant.“ | 


os B. Mr. Vernon, who moved to quaſh theſe Hanks? alleds 150 
That this Man was ſufficiently CHARGED, to notify to To 
25 Pariſh of Cirenceſter that he was an Inhabitant there ; and 
* conſequently gained a Settlement in Cirenceſter by the Pay- 
* ment of the Rates fo ed 5 


Now. Mr. Morton 8 S Which was, that this Pauper' 8 


5 Settlement was in Painſwick ; And that he had not gained a new 


One in Cirenceſter, becauſe he was nat RATED there. 2 Strange 


1023. Rex v. Inhabitants of Bevindon, proves that the Party muſt 
be rated: For that the Rating is the Act of the Pariſh, and is what 


gives the Settlement. Now it is only the Houſe, here, of Thomas 


Ciffer: But this Man (T/aac Moor man) Himſelf is not rated: He 


18 neither expreſly named, nor even perſonally hinted : at. 


Mr. Afton contra, for quaſhing the Orders. 


. be - the Man is rated: For it is faid that“ the 505 Taxes 
for the ſaid Houſe during the Year that the faid Tſaac 2 
I e rente 


Ir inity Term 31 Geo. r 5 


ce e rented the Gn. Houſe, were bun, ated or charged; , Thos, 
5 mas Cliford, or Tenant; i. e. Cliford's Tenant ; which is 840 
ſonal Rate. 8 33 395411175 0 bo 

But, however, Rating the Houſe i is enough. 2 Salk. 478. Wes 


the Inhabitants of St. Mary le More, and Heavy-tree—is in Point 


„ That a Rate for a * is 9 WITHOUT a Rate on his 
80 N | 


| (Lord MaxzsrzLD was gone to the Dutchy Court.) | 
The Three judges were clear ahout this Matter, That the 
. was SUFFICIENTLY. rated to gain him A Settlement | in 


r | 


MI. Juſt, Den150n thought that the Court ought not to * our 
nice and critical in requiring a ſcrupulous Strictneſs as to the Form 


and Terms of rating Perſons: And he even hinted that Rating the 
Hauſe only might, for aught that he ſaw to the contrary, be fuffi- 


cient. For the Pariſh could not but now who was the Occupier. 
Therefore He held this to be ſufficient to gain him a Settlement, 
e paid: the Rates accordingly. | 


Mr. Juſt. 8 alſo beld that dis was a ſufficient Notice * 
5 the Pariſh;. though the Tenant was not ee and e 


gad by his own proper Name. 


Juſt. WII Nor dad un ts e d r FE aua 


wel hie - and it is NOT neceſſary that he ſhould be expreſly na- 
hich He ſaid, had been lately ſo determined; though, He 


did not recollect the Name of the particular Caſe. 


Born onprxs su Rp. 


LY | Cottingham _ * 
5 Poſeb. 31 G. 2. Roto 379: 
1 "Wd H1S was a Writ of Error brought upon a Julgrame of * the 


g pr in Ejectment given for the Plaintiff by the Court of Common 
leas there, after a General Verdict for the Plaintiff. 


In this Ejectment, the Parcels are deſcribed to be (amongſt Others 
therein mentioned and included) 5000 Meſſuages, 5000 Cottages, 
"10,000. Acres of Land, Cc; in all thoſe the Lordſhips, Manors, 


Court of King's-Bench in Ireland; who had affirmed a Judg- 


Ae au disse Abbey or Monaſtery of Beyle and e 
and 


by K 


Ta 


Trinity Term 37 Geo 2, 


and W of Land of Tallagb, wich the Nen ad Texs- 


MENT of Boyle, and Fairs and Markets thereunto belonging, in the 
CouNnTyY of Roſcommon ; And all thoſe the Lands and Hereditaments 
called Grangemoore, (with many other Parcels, deſcribed by the 
Name of QU=aRTER*s, ſome containing ſo many, others ſo many 
Acres;) and part of Sumternat, Sc. a large Deer. Park &c; and 


the Parſonage of Long ford &c; in the CounTy of Roſcommon ; and 


a ſmall Park or Field, 1n the Poſe ion of &c. 


On this Ejectment, there had been (as is above mentioned) a 


General Verdict for the Leſſor of the Plaintiff; and Judgment for 


him, in C. B. in Ireland, And afterwards, A Writ of Error was 


brought upon it, in B. R. in Ireland: And Generil Errors were aſ- 
ſigned. The Court of B. R. in Ireland affirmed the Judgment of 


the Court of C. B. there. And upon this Judgment of Affirmance, 


the preſent Writ of Error was brought. - 


Many Exceptions had been taken in Treland, on the Part of the 


Plaintiff in Error, upon the Writ of Error brought in the King' J 


Bench there. But 


Mr. Aſturſt, who argued for the Plaintiff ! in Error here, ſaid = 


- would now only take Exception to the UNcERTAINTY of the De- 
ſcription of the Premiſſes ſpecified in the Declaration: Whereas in 


Ejectment there ought to be a ſufficient Certainty; that the Sheriff 


may know how to deliver Poſſeſſion. 1 Brownlow 142. Challener v. 


1K Exception. | 


Thomas: An Ejectment will not lie, De Aquæ Curſu.” 1 Ld. Raym, 
277. Shalmer v. Pulteney, ſeems to concede that an Ejectment will 
not lie © de guodam Adiſicio; for the Uncertainty of the Term 


Aidificium. In Style's zo, It was doubted whether an Ejectment 
lies © de uno Crefto.” Dyer 84. b. in Aﬀize © de quadam portione 


© Decimarum &c,” It was objected that the Plaint was un- 
certain. 


This is an entire judgment, and entire Hm: And it is 
particularly liable to Exception, in the following Inſtances; vix. 


iſt. No Pill at all is N throughout the whole Pech 


tion: The Lands &c are only deſcribed to lie (generally) © in the 


% County of Roſcommon :” This Defect runs through the whole De- 
claration.—Cro. Eliz. 822, Gray v. Chapman, is in Point; and by 


the whole Court : * The Declaration in Ejectment was holden ill, 


e for. not alledging 1 in what Vill the Tenements were.” Heb. 89. 


Rich v. Shere, .is moſt expreſly in Point: And the Judgment was, 


for this very Cauſe, reverſed in Cam” Scacc'. 2 Barnes, 150, Good- 
' right on the Demiſe of Grin v. Fawſon : The Judgment was ar- 
reſted for the ſame Uncertainty, «10 which of two. Pariſhes the 


: 1 ſtood.“ 


2d. 


Trinity Term 31 Geo. 2. 


2d. The Words are—* With the Town and Jene ment o 
* and Fairs and Markets thereunto belonging.” Now Ejectment 
will not lie for a Town ; nor for a Tenement, generally. 1 Sid. 295. 

Birbury v. Yeomans : Ejectment “ de 7 Meſſuagiis five Jenementis, 
was holden ill, after a general Verdict. Cro. Eliz. 186. Mood v. 
Payne was the ſame Determination, in an Ejectment de uno Meſ- 

* ſuagio frve Tenemento. 1 Lord Raym. 191. Copleſlon v. Piper : 
The two Powells Juſtices ſaid, and Treby Ch. J. agreed, That Eject- 
ment © de uno Tenemento” is ill, for the Uncertainty. 2 Strange 
834. Goodtitle v. Walton—: After Verdict for the Plaintiff in Eject- 
ment, Judgment was arreſted ; And it was holden That an Eject- 
ment © ge uno tenemento will not lie. 1 Barnes 117. Makepeace 
v. Hopwood ; Judgment in Ejectment was arreſted for the Uncer- 

tainty of the Words © One Meſſuage or Tenement.” 


3d. © A Quarter“ is another Term uſed in the Declaration: 
Which Term is totally uncertain; and even appears to conſiſt 
of different Numbers of Acres ſome, more; ſome, leſs. Yelv. 117. 
St. John v. Commyn—: Ejectment de Caſtro villa et terris de Kil- 
e brough in Com Sc, was holden inſufficient for want of expreſſing 
the Number and Certainty of Acres. And that Caſe is like the 
preſent; Which is © the Lands called &c:“ but they are deſcribed 
by the Name of © One Quarter &c;” Which Term does not con- 
vey an Idea of any determinate Number of Acres. . 


Ach. It is of © Part of S. M. & D:” Which is abſolutely un- 4 Exep- | 


certain and vague. 


5th. And of © a large Deer- Park in the County of Roſcommon: 5th Excep- | 


Which is vaſtly too uncertain and indeterminate. N 


6th. © Of a ſmall Park or Field, in the Poſſeſſion of &c z not 6th Excep- 
| ſpecifying wur x. 11 Co. 55. Edward Savel's Caſe : Ejectment tion. 
of © a Cloſe called Dove-cote Choſe, containing 3 Acres.” The 
Judgment was arreſted, for not ſpecifying what Nature and Qua- 
lity the three Acres were of. 1 Shower 338. Knight v. Symmes : 
Ejectment of © 5 Cloſes of Paſture and Meadow, called Faldowne, 
containing ten Acres:” But did not diſtinguiſh how many of 
One, and how many of the Other. Judgment was arreſted, after a 
Verdict for the Plaintiff; for want of ſufficient Certainty. 1 Salk. 
254. S. C: And Holt Ch. J. is there ſaid to have affirmed Savel's 
Caſe for Law. 5 | GE 


tion, 


| ſhewn. 


7 U — = Therefore 


f Boyle 2d Exception: 


| 3d Exception. 


7th. The Quantity and Quality of the Lands is not ſufficiently 2m Excep- 


et. 
— 
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— 2 
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Therefore, for theſe Exceptions, He prayed to reverſe the Judg- 
ment of the Court of King's Bench in 1relang. 


Mr. Williams, who argued for Sir Edward King, the Defendant 
in Error, ſaid That the Merits of the Title to this Eſtate (an Eſtate 
of 8000 / fer Ann.) came in Queſtion in C. B. in Ireland; Where 


Lord Kng/borough's pretended Will was found to be a F orgery : 


And the Court of King's Bench there affirmed the Judgment of C. 
B. there. And being after a Verdict upon the Merits, the Court 
here will . * they can in 1 Favour of the OT 


And as to the Exceptions— 


1ſt. © 5000 Meſſuages, 5000 Oni Se Ge, in the Lord/hips 
« and Manors of &c late belonging to the diſſolved Abbey or Mo- 


© naſtery of &c in the County of R.” 1s ſufficient without naming 


any Vill. For a Manor is as notorious in it's Boundaries, as a Pa- 
riſh : So alſo is a Lordſhip. 


The « Pariſh of 4. or B.“ has been holden ſufficient. For Proof 


of which, he cited a Caſe (which does not perhaps quite prove it;) 


VIZ. 3 Lev. 334. Goodwin v. Blackman : Which was an  EjeAment 
of Lands in K. & G. whereas the whole lay in K. 


And flew a Ver dic, this Manor (ball be intended to be a vill. 
te Pariſh” ſhall be intended to be a Vill, prima facie. 2 Salteld 501. 


Rudd v. Moreton —: It is ſaid to have hog ſo acudged | in the Caſe of 
#7y0s.v, Laws, in M. „ 


And if a b be named generally, ' 4 Place ſhall be taken to 


be and intended a Vill This was <ndged (as is alſo ſaid in 2 


Salk, 501.) in the Cale of Finckerjton v. Ebden, N. 10 V. 3: 


5 of the Townſhip And they ſhall paſs with it. And to ſupport this 


B. R. 

dy. As to > Ejeckment not bins for a Town, or for a Tenement. 
After a verdi, the Court will 3 the Lands to be Parcel 
Poſition, he þ fey Cro. Car. 168. Gennings v. Lale; Where the 


Court conceived that the Land might be ſaid to be appendant to the 
Houſe. 3 Keble 44. Smitb v. Martyn; Where a Garden was al- 


| lowed to be demiſable, as Parcel of a Meſſuage. Doe, ex dim 


Saville v. Borlace et a determined in the Houſe of Lords (on a 

udgment in the Exchequer) 11 March 1735: (Which he cited 
from the Reſpondent's Caſe, upon the 4th Exception,) “ That the 
* Advowſon and Common ſhould be FORTY to have been ap- 


« pendant 
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pendant to the Manor,” 80 here, the Lands may paſs as appen- 
dant or belonging to the Townſhip; though not alledged to be Part 
of it. So, © Commuma Paſturæ, generally, ſhall, after Verdict, 
be intended to be fuch Common, for which an Ejectment will lie, 
as Common appendant or appurtenant. 1 Strange 54. Newman 
v. Holamyfaſt is expreſly ſo determined. And an Eje&ment will 
lie for a Town; and alſo for a Tenement, where it is reduced to a 
Certainty. | 


Moft of Mr. Aſturſt's Caſes are in the digunctive; © Meſſuages 
« or Tenements.” However, here the Word © Vocato“ renders it 
certain enough. 1 Lev. 65. Lady Dacre's Caſe : Twyden ſaid 
that though an Ejectment will not lie of a Croft; Yet it will lie of 
< a Croft called Black Acre. 1 Siderf. 295. Burbury v. Yeomans : 
He repeats the ſame Aſſertion. And in both Places, He gives the 
Reaſon ; vi. That this renders it certain.“ And here, it is 
< the Town and Tenement of Boyle: Which Appellation of it by 
it's Name, afccrtains it ſufficiently. And this is agreeable to what 
is faid in 3 Mod. 238. Hexham v. Coniers; That the adding vocar. 
the Black Swan, to the Words Meſſuagium five Tenementum, 
* makes it certain that the Tenement intended is a Houſe,” 


And the old Rule about the Sheriff's being neceſſarily to be in- 
formed fo exactly upon the REcoRD, © What he is to deliver Poſ- 
« ſeſſion of, is now out of Uſe, and is not to be regarded. For 
the Plaintiff in Ejectment is to take Poſſeſſion, at his Peril, ac- 
cording to his own Shewing. Savile 28. Caſe 67. Queen v. Ayle- 
worth: Manwced, Chief Baron, exprefly declares this; and fays 
© It was the Opinion of the Chief Juſtices in the 'Star-Chamber,” 
1 Strange 69 5. Sullivan v. Segrave—An Ejectment © de parte 
© Domis,” was holden ſufficient, upon the ſame Principle. 2 Ld. 
Raym. 1470. Bindever v. Sindercomb : An Ejectment of Part of 
ce a Mote, Parcella free, Parcella Pomarij &c, was holden good, 
upon Error, after Verdict. 2 Ld. Raym. 789. Camell v. Clavering : 
An Ejectment was brought in the Exchequer, “de minutis Deci- 
% mis: And, after Verdict and Motion in Arreſt of Judgment, 
Judgment was given for the Plaintiff, by all the Barons. I Saſk. 
255. Mhittingbam v. Andrews : Ejectment “ de mineris Cat bonum, 
(generally,) without fhewing the Number of Mines, was holden 
good, in Durham, where the Courfe was ſo, and of which the 
Court took Notice. And ſo the Court will take Notice of the 
Kingdom where this Ejectment was brought: And Eigit of the 
Judges there have determined this to be a ſufficient Deſcription, in 
that Country; And this Court will give Credit to them. 2 Keb. 745 
* Jane v. Polyxphen : The Court conceived an Ejectment brought 3 
in Ireland, of 20 Villis et Terris to be good. Cro. Car. 511. 04. 
Mulcarry et aÞ v. Eyres et al: An Ejectment in Ireland, © 7 1c 
— — — — | Ates 


— 
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ft is report - 
ed to be per 
Curiam; and 
with a Nota 
bene, too. 


e Acres af Bogge, in Villis et T. -rritoriis de D. g. & 7 '”” was o bold. 
en good. 1 Strange 71. Ld. Kildare v. Fiſher : An Ejeetment of 


* 100 Acres of Mountain,” was held good in Ireland, And this 


laſt mentioned Caſe was a ſolemn and unanimous Judgment, after 
e the Lord Chancellor and Jude of Ireland. 


3dly. As to the Term“ Quarter” — The Caſe cited Gan « Yelw. 
117. is not the Determination of the Court : Nor was that the 
Point before them. And © 4 Quarter” is a known Deſcription 1 in 
Ireland: Every Child knows them. That Country was divided 
into Quarters, when Ld, Strafford was Ld. Lieutenant there. . 


As to the 4th, 5th and 6th Objections. His Arifwes was, That 


they Al belong to the Townſhip: And. beſides, they ms be the 


Naw of the Cloſes. 


Ithly. And as to the laſt Objection—Le :nfiied t that the G 5 


tity and Quality of the Lands are ſufficiently ſet forth: And then an- 


ſwered the Caſes cited on the other Side. As to Save/'s Caſe—That-. 
Caſe was doubted in Ld. Raymond's Time; and has been ſince 


diſallowed, or at leaſt called in queſtion, J. 2 Ld. Raym. 1472. 
Bindover v. Sindercombe. Comberb. 198, 199. Knight and Symms : 


Per Eyres Juſt. —The latter Opinions are againſt Savel's Cale. 


Though the Chief Juſtice indeed there ſays © That an HE Tat 


8 ought to be as certain as a Præcipe quod” reddat.” 


Mr. Aſburſi in Reply—I know Nothing of the Merits of this 
Caſe: Iam only to argue upon the Record. 


2d Exception. Theſe Provides cannot poſſibly be 1 to lie 


within the Townſhip of Boyle : They are only deſcribed generally, to 


be within the County of Akan, 1 fay that an Ejectment will 


not lie of the Town and Tenement itſelf : Therefore, nnn, 
neither will it, of theſe Premiſſes as belonging thereto. | 


Poſſefnion maſt: be delivered at the Peril of he Sheriff, as a 
as of the Plaintiff. De parte Domus is much leſs uncertain, than 


an undefined Part of a great Efiate. I agree that if the Deſcription | 


be known in Ireland it is enongh. But I keg that this Deere is 
every where uncertain. . 


3d Exception. Is uv. 1 17. The Point for which it 18 1 * 


3 Not direQly taken + alſo into Conſideration, as well as the Principal Objection. | 


and princi- 


pally, indeed; 
but poſitively 


and explicitly. 


Lord MansrIxL5—TBhis is after a Trial and Verdidt i in C. B. <3 
in Ireland: And the Objection is, the Uncertainty of the n. or 
Deſcription of the Premilſes 1 in 2 the Declaration, : 


W 5 PTY IE OY "I 
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In a Præcipe in a real Action, which is a formed Writ, Preci- 
ſion is requiſite : Becauſe it was neceſſary to follow the Form pre- 
{ſcribed by the Regiſter. 


Whilſt Ejectments were compared to real Actions, and Argu- 
ments were drawn from Analogy with them, they muſt be, of 
Courſe, fettered: And this was fo, till after the Reign of King 
James the Firſt, But of later Times, an Ejectment has been con- 
ſidered with more Latitude; as a Fictitious Action to try Titles 
with more Eaſe and Diſpatch, and leſs Expence, 


Even in a Præcipe, I do not know whether the Sheriff could 
always be quite certain, Which were the particular Acres &c, of 
which he was to deliver Poſſeſſion. But in this ficfitious Action, 


the Plaintiff is to ſbew the Sheriff; and is to take Poſſeſſion at his 


Peril, of only what he has Title to: If he takes more than he has 


recovered and ſhewn Title to, the Court will, in a ſummary Way, 
ſet it right. So that ſuch a very exact Deſcription is not equally ne- 


ceſſary in this Action, as in a Præcipe. 


However, there are in this Caſe, (as it is particularly circumſtan- 


ced,) two Things, which carry it much farther than the general 
Caſe of Ejectments, and are deciſive: For it is after Verdict; and 


it is from Ireland. The Title has been tried by a Jury of Ireland, 
' Where the Lands lie; Evidence has been given to them, upon which 


they have found for the Plaintiff; and Two Courts there have given 
Judgment for the Plaintiff, without Difficulty. ; 


The Denominations of Land may be certain and known there ; 
though unknown here: For Words and Names are arbitrary. Eject- 
ments have been brought there, of Mountain, of Bogg ; nay of 
Mountain in a Bogg : And a Certificate has been given by Judges 
of Ireland, that the Term © Mountain” does not neceſſarily include 
Situation but deſcribes Quality; that Fines, Recoveries, Writs of 


Dower, and Settlements of it, are frequent there; and Ejectments 


 vſually brought of it. 


And there, it is frequent to deſcribe the Lands of great Eſtates, 
even in their Settlements, by Towns :'* I know this, of my own 
Knowledge. WR 7 | 3 


Treland was planted and ſettled by Degrees, both formerly and 
lately; And Towns came, by Degrees, to be known and certain 
Deſcriptions: And ſo, © Quarters” might be, after Cromwell's Set- 
tlements there, and the Diviſion of it into Quarters. *© Town” and 
4 Tenement”, are here uſed as ſynonimous Terms, 


. 2 However, 


— — WEED c ** 
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1] However, the Jury of that Country: and: it; and the Two 
Courts of that Country underſtood it, and have made no Difficulty 
about it: And therefore I am ſure I will not, after this, * ” that 
*© jt is not to be underſtood.” a | 


Mr. Juſt. Dex1s0N was of the ſame Opinion e That the Judg- 


* ment ought to be affirmed: And He held the And vn to 
be ſufficient, | 


In a Præcipe quod reddat, it was neceſſary to deſcribe the Lands 


„ formally, once: Bur it is not ſo, in an Hell mer. 


I take this preſent Ejectment to contain, firſt, a general Deſcrip- 
tion, which takes in the Whole: And afterwards, the Eſtate Hark. 
ded in it, is deſcribed particularly and in Parcels, * what it conſiſts 
« of. This was ſettled in the Caſe that has been mentioned, Doe 
ex dini. Savill v. Borlace, Tr. 9 G. 2. in Cam' Scacc'; which 
TFargued.) It was after a Verdict; and was an Ejectment for Tithes 
of 41005 kinds: And two Things were there holden; iſt. That 
being after Verdict, it was to be intended as brought of "fuch Tithes 

only, for which an Ejectment would lie; and 2dly. that there was 
no Objection to a bis petitum in an Ejectment. And fo here, 1 
take it that this Manner of deſcribing the Premiſſes is a bis betitum, 
4 ned De of the ſame Thing. 


A as to the Caſes that have bank urged i in te of hs Ob- 
| rk There has been a greater Latitude of late Years, than for- 
merly: Whatever Strictneſs was uſed at firſt, it is certain that Eject- 
ments are ow conſidered upon a more liberal Foot. Town" ap- 
pears, by what has been faid, to be a common and known De- 
ſcription in Ireland, © Mountain” alſo appears to be a known De- 


ſeription here: And Fines, Recoveries, Writs of Dower, Ejectments, 


and Settlements uſe it as ſuch. In the Caſe of Ld. Kildar: v. Fiſber, 


the Caſe of Holbourn v. Babbington in Dom' Proc', is ſaid to have 


been reverſed upon another Point: And They gave Credit, in that 
Caſe of Ld. Kildare v. Fiſher, to the Certificate of the wy Chan- 
amo and Judges. 


And Quarter“ may be a e as well es in Trelend as 
« Mountain” is: And in this Caſe, I ſhall intend it to be ſo. 


| Mr. Juſt. Fos TER S for the ſame Reaſons. 


So alſo did Mr, Juſt. Wirmot. And He added that He never 
could underſtand that Manner of Reaſoning, ſo often urged upon 
Arguments of this Sort, viz. © That the Deſcription muſt neceſſa- 
e rily be ſo certain that the Sheriff may be able exactly to know, 
3 15 without 


8 n 
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we without any Information from the Plaintiff, of what to give Poſ- 


, ſoſſion:“ Which is not true; for ſuch Precifion is NO necefery in in 
an Hertment. | | 


$8 * 


"ME Verdi, this Heſcriptitn muſt be intended to be fafficient 


Per Cur. unanimouſly, 
| JuDGMENT AFFIRMED. 


Rex ver / Earl Ferrers. 1 15 * e 
June 1758. 
Q N Wedneſday 26th January 1757. Mr. Norton moved, either 


for an Attachment againſt the Earl, for not returning a "Habeas 
Corpus already iſſued, and returnable immediats, commanding him 


to bring up the Body of his Counteſs (Siſter to Sir William Meredith ;) 
or far a new Habeas Corpus, ACCOMPANIED with an a 


"He aid that the latter had been done in the Caſe of Rex v. Dr. 

Mrigbt, M. 5 G. 2. B. R; And that the Reaſon of iſſuing the At- 
tachment at the ſame Time with the Habeas Corpus, was for Pre- | 
vention of a Delay which * in certain Caſes, render the; Re- 
hr ineffectual. 1 5 This Caſe 


was not at all, | | 


.72:.- £- an cited, See 
Lord MansF1ELD aſked Mr. Norton, Whether He knew any it in 2 Strange 


| Inſtance of an Attachment ACCOMPANYING a Writ. He ſaid He 915 
underſtood an Attachment going, for not having obeyed a Writ: 


But did not know any Inſtance of an Attachment going out en, 
with the Writ. 


LE hw. ſtated Wright's Caſe, from a Note taken by a Gentle- | 
man who has now left the Bar; + Where Lee, then a Puiſne Judge + The Note. 


held it might be done: Though, in that Caſe, Wright did after- bay nated 
wards return the Writ in Court. - ERA. ogg 


— 
| Note—In the preſent Caſe, Mr. Juſtice Foſter had granted a 
| Habeas Corpus: Which was ſerved on the Earl, by Sir William 
Meredith. But Sir William at length agreed not to proſecute 
it; on Condition that his Lordſhip "ſhould carry Lady Ferrers 
to Bath ; which the Earl promiſed, but had not performed. 


Mr. Norton ſaid He would take Nothing by his Motion, And 


Mr. Clayton moved for a new Writ, ne in Court immediate. 
Which, Was GRANTED. 


. . 
0 LEE 
> 
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Lord Ferrers neglecting iert to obey this ſecond Writ of Ha- 
beas Corpus, the Counſel for Sir Wilkam Meredith (on Behalf of his 
Siſter) intended, on Tueſday the 8th of February 1757. to have 
moved for an Attachment againſt Lord Ferrers, for this his Diſobe- 
dience : But ſome Doubts and Ditficulties having been ſtarted by 
Members of both Houſes, concerning the Privilege of PEERAGE ; 
and © whether the Court of King's Bench could iſſue an ATTACH- 
© MENT againſt a Peer during the Sitting of Parliament, and execute 
* See Pacon's © it upon him, ONLY for 4 * CONTEMPT 0 their Court, Sir 
pa el William Meredith judged it prudent to petition the Houſe of Lords, 
Lr Val. 4. for their Leave to proceed againſt the Earl; and accordingly, did 
fo 5. Tide Yeſterday, (by the Hands of the Earl of Weſtmoreland, ) deliver ſuch 
e N a Petition, ſtating the Facts. Lord Delaware oppoſed it; and ſaid, 
or 62898 
Caſe, in point; It was too ſummary and haſty a Method of determining upon their 
and © 6. Privileges; and propoſed referring the Matter to a Committee, and 
« That an ſummoning Lord Ferrers to anſwer it in his Place: And to obviate 
Attachment the Objections which might be made to this Method on Account of 
e the Delay, He offered ſome Schemes for the intermediate Safety of 
refuſes Obedi the Counteſs. But Lord Mansfield anſwered Him, and ſpoke in 
ence to the Support of the Juriſdiction of his Court, and the Unreaſonableneſs 
e Injuſtice and Inconvenience of allowing ſuch a Privilege in G. 
Abt a Peer minal Caſes and Breaches of the Peace. The Duke of Argyle then 
| hs x0 Pri- ſpoke to the like Effect, and expreſſed a Surpriſe that there ſhould 
ie, be any Doubt about it; the Reaſon of the Thing being fo clear 
and plain. Laſtly, the Earl of Hardwick ſpoke ſtrongly and parti- 
_ cularly in Support of the ſame Doctrine, and adduced many In- 
| ſtances and Precedents in Proof of his Poſitions ; and concluded with 
propoſing, that to put an End to all Doubt about it for the future, 
the Lords ſhould come to a Reſolution; And accordingly they did 
come to the following Reſolution or Declaration, and Ordered it to 
be entered on their Journal; viz. © 7 Februarij 1757. It is Or- 
dered and Declared, That no Peer or Lord of Parliament hath 
Privilege againſt being compelled by Proceſs of the Courts of 


fHeſiminſter-Hall, to pay Obedience to a Yor of Habeas Corpus 
directed to o him. MT 


[410 


(And it was Nel arc. „ Die Mercurij 8 Junij 1757. 
* Ordered and Declared by the Lords Spiritual and Temporal in 
„ Parliament aſſembled, That no Peer or Lord of Parliament hath 
* Privilege of Peerage or of Parliament, againſt being compelled by 
« Proceſs of the Courts in W-Rtminſter- Hall, to pay Obedience to 
* a Writ of Habeas Corpus directed to him.” And it was then 
and thereby further Ordered, © That this Order and Declaration be 
< entered upon the Roll of the Standing Orders os this Houſe. + 


2 3 
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On the 8th of February 1757, Mr. Norton renewed his Motion 
for an Attachment againſt the Earl: And he produced Affidavits 
of his Lordfhip's Diſobedience to the Writ, and continuing his 
ill Uſage of his Lady. On 


A! the Affidavits (quite from the Beginning of this Affair) were 
read, Be 5 85 


Lord MansF1iELD—This is a Habeas Corpus at Common Law; 
which is a Prerogative Writ, for the Liberty of the Subject. The 
Court may inforce ſpeedy Obedience to it: And the Circumſtances of 
this Caſe (where Delay may be very dangerous), require it. It is 
reaſonable that the Lady ſhould have Opportunity of laying her Caſe 

before the Court; and ſwearing the Peace, if She thinks proper, in 
Order to obtain the Protection of the Court. The End of this 
Courſe that We now take, in iſſuing an Attachment to inforce 
Obedience to the Writ, is to have this Lady produced for this 


And therefore We think, under the * EXTRAORDINARY C- Ore of theſe 
cumſtances of this Caſe, an Attachment ſhould iflue ; to inforce Obe- was dexaining 
dience to this Writ of Habeas Corpus, which ſo much affects the 3 x hy 
- Preſervation and Security of this Lady, (who himſelf 
But at the fame Time, His Lordſhip intimated to them, vor ende Ea) 
#0 EXECUTE if AT ALL, if it was poſſible to obtain the End of and drawing 
their Application by any gentler or other Means; the End and In-; Fel e 


| 11322 EF 41333 2 74 . 44 4 Tags £427 hi ; d : 
_ tention of granting it, being only to have the Lady immediately ls 
brought op. * 86 58 e 


85 Mr. Juſt. DENISOx (the only other Judge in Court) only ſaid 
er that an Attachment ought to go.” "3 | Baa, 


OR DTRED That a Writ of Attachment iſſue againſt The Right 
Honourable Laurence Earl FERRERS. 0 


In Conſequence whereof, The Earl having been ſerved with the 
Writ, (or at leaſt having had it notified to him) by the Under-She- 
riff of Leiceſterſbire, accompanied by a Brother of the Counteſs;— 
On the Saturday following He appeared in Weſiminſter-Hall; and 
about one o'Clock, ſent a Meſſage into Court, to Lord Mansfield, 

_ * defiring to ſpeak with him.“ 


Loxp MANsF1ELD bid the Meſſenger tell his Lordſhip, © That 
e when an Affair was depending before the Court, He could not 
ſpeak with any Body about it, ut 1N Court,” | 


— —— 
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| Soon after, the Earl came upon the Bench, and fake: 0 Lord 
Mansfield. It was not eaſy to underſtand what he ſaid, as he ſpoke 
pretty low: But I imagine he propoſed putting ſome certain 
Queſtions to his Lady; For Lord Mangſield's Anſwer was, That 
„ when She came into Court, All 7 . would be 
Fs [aſked her.” | bun. 


" Soine Time afterwards, on the ſame nA 


Lady Ferrers came into Court, and had Articles of the Peace ready 
to exhibit againſt the Earl. 


| Note—Nothing more was ſaid concerning the Habeas Corpus or 
the Return of it; The real End of it being ſufficiently anſwered, 


by her being left at Liberty to come to this Court, in order 
to obtain it's Protection. 


Sir Richard Lind and Mr. Gould, for the Earl, Aeli 180 % 
aſk Lady Ferrers one or two Queſtions, previous to her 2 8 
to the Articles which She had prayed Leave to exhibit. 


But Lord Mansfield told her Ladyſhip, That She was 1 . | 
ged to anſwer any Queſtion Previous to her ſwearing the Peace, 


Abd He told Sir Richard that the preſent Buſineſs was. only to 
obrain Security of the Peace. 5 


Juſt at this Time, The Earl came into the Body of hs Cam N 
(upon the Fleor, not upon the Bench;) and deſired to aſk Lady 
nan cc Whether an Affidavit which ſhe had lately made, in 
* the Country, before a Commiſſioner authorized by this Court 
« to take Affidavits, Was made by Her voluntarviy, or Involun- 
Ti Wd 4 


| Note—This was an Affidavit ts which She had ned Ar 
her being in his Power in the Country, after the iſſuing of the 
Habeas Corpus;) Wherein ſhe was made to ſwear © That She 
Was content to remain with her Huſband, that She had no 
« Complaint againſt him, and that the Application made by 
*c "Her Relations for. the Habeas Corpus was without her Defire 
and againſt her Will.“ Which Affidavit her Friends faid 
Was fo far from being voluntary, that it was extorted from her 
under Dureſs; and was the mere Effect of Fear Force and Com- 
4d pion, or at leaſt of . undue Influence. | 
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Lord Nr perſevered in permitting her Ladyſhip, with- 


Hut anſwerin any i to proceed in exhibiting her Articles 
And then aſked the Ear] if He had Security ready. 60. 


The Earl firſt, and Sir Richard, afterwards, preſſed that 18 


Ferrer might anfwer their Queſtions: And Sir Richard dropped an 


Intimation that the Earl's Regard or Diſregard for her would FO: 


upon her Anſwers. 


But Lord Mansfield faid He had before told Her, that She. a 


not anſwer them: And now he would not ſuffer Her, He: "ms to 
anſwer them. 


Lord Ferrers went in and out of Court once or W ra wort 


not, at this Time, give the Security of the Peace; Nor did Mr. 
Norton preſs that He ſhould give it immediately. 


On Wedneſday the 27th of April following, The Earl appeared; 


and gave Security: Himſelf i in 5000/. And 1 ener in 
2500“. 


Monday, 1 zth February 2568 The Earl ak broken this 


Recognizance in the Month of Auguſt 1757, by drawing a Pi- 
ſtol upon Lady Ferrers, at the Earl of We/tmoreland's at Mereworth 


Caſtle in Rent; He was taken up ſome Time after, again, upon a 
freſh' Warrant from Lord Mansfield : And having given Bail on the 
fame 13th Day of February 17 58. before my Ld. Ch. Juſtice, (whilſt 
| his Lordſhip was gone out to Dinner,) He preſently afterwards | 
came into Court, to appear. And 2008 the Return of the Ld. 


e ) uſtice— 


The Connteh to came into Court; and . FRESH WIE of 


the Peace againſt the ſaid Earl, grounded upon the above-mentioned 


Fact. After which, He (being {till preſent) was called . to give 
Bail to theſe recent Articles of the Peace, 


"Hp: had [vent given Notice of Two Perſons to be 100 Bail 


before: the Lord Cluef Juſtice : With One of which the Proſecutors 
Were: not ſatisfied. | 


Aſter ſeveral Propoſals ; and after ſeveral Hints which came from 
Lord Mansfield, as well as from Mr. Norton, © That it was neceſ- 
<« fary for the Earl to give Bail af preſent, and not to pray Time tt 
« do ſo, as the oiving it uw was the only Method he could take, 
„ if he expected to remain at Liberty; It ended in a Compro- 
©* miſe to take both theſe Perſons as Bail now, and to give a few 


Days time for the juſtifying the doubtfal One, (a Peruke-Maker 0 
* or for finding a better. 


2 


3 
Accordingly, 


| 

[ 

5 \ 
6 


il 
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Trinity Term 3 { Geo - 


Tueſday 1 ztk 


| June 1758. 
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Accordingly, He himſelf became Bound 3 in $00old. Mrs. Shirley 
(his Mother,) in 2 500 l. and Mr. John * Peruke· ma- 


ker, in 2500 |. 155 r he abte 
The Earls Counſel. 2ow moved to diſcharge the. Recognirance 
To which the Lady's Counſel afterwards conſented, 


Rex ver. Thomas Dawes. 


() N Thurſday laſt, the 8th of June, Mr. Morton and Mr. Bur- 
reil, on behalf of the Commiſii ioners, ſhew'd Cauſe againſt | 
making abſolute a Rule of laſt Term, made upon the Commiſſioners 
in and for the County of Suſſex, for putting in Execution the late 
Act “ for the ſpeedy and effectual Recruiting His Majeſty's Land- 


Forces and Marines,” for them to ſhew Cauſe Why Thomas 


Dawes ſhould not be diſcharged out of the Es of 


manded by Colonel Thomas Brudenell. 


They produced a Number of Affidavits; and reſted entirely epon 


the Facts contained in them: Which fully proved (as they alledged) 


that He was a proper Object of the Act of Parliament; and that the 
Commiſſioners had done Right; and that He ought not eres 


do be diſcharged from the Condition of a Soldier, bo 


Mr. Harvey and Mr. Norton, on Behalf of the Defendant Nene 


(the impreſſed Man, ) on the contrary, argued for 8 the Rule 
abſolute, for diſcharging him. 


They urged That this was a high and unconſtitutional Authority 


5 lodged in theſe Commiſſioners, and without requiring from them 
any Oath of Duty: And they endeavoured to ſhew, from their Af- 


fdavits, that the Man was not a proper Object of the Commiffioners 


Juriſdiction. They argued therefore that He ought to be diſchar- 


. ged ; Eſpecially, as the Crown did not at all interpoſe. 


Note The Regiment was gone abroad: But the Man hinafet : 
Had. firſt deſerted from it. | : 


The Court did not come to any Netermitaticn: they; but took 
Time, in Order to conſider the Affidavits on boch Sides. | 


Trinity Term 31 Geo. 2. 


— 


- Now; Lord MANsF1tLD delivered the Opinion of the Court; in 


which, 'He ſaid, they were all agreed: And All of them, He faid, 


had ſeparately read over the Affidavits. 


Then He went minutely through the Affidavits on both Sides 


and made the proper Remarks upon their different Repreſentations 
of the Caſe. 


The Reſult was, That they clearly thoug ht him 70 * a proper 
Object; and that the Commiſſioners had 7 — 


Whereupon, they Disch ARC ED THE RULE. 


8 Rex ver Andrew Keſſell 


"HIS Point was exactly Similar to the laſt; being the Caſe of 


a preſſed Man, who applied to be diſcharged out of Captain 


Temple's Company in Colonel Duroure's Regiment, upon the Foot 


of Injuſtice done to Him by the Commiſſioners, to whom He was 
obliged by Force to ſubmit: And the Queſtion turned, in = 


Manner, upon the Man's being a proper Object of the Commi 


Juriſuiction, or not; which e upon the particular Circum- 


ſtances of the Caſe, ſworn to, on both Sides. 


It was argued on the ack of June, by Mr. Norton and Mr. 


Biſhop for Keſſell, and by Mr. Huſſey for the n upon 
| the Faci only. | 


No Objedion was s made, on Behalf of his Majeſty, or of Colonel 


The Court had taken Time, (as1 in the former x Caſe,) to look into 
the Affidavits. And now 


Lord MANSFIELD declared ths Opinion of Himſclf and his Bre- 


thren, That upon the Circumſtances appearing in his Caſe, The 
Man was not a proper Object of the Commiſſioners Juriſdiction ; 


<« and that He was, by an undue Exerciſe of the Power ruſted 1 to 


2 them, com pelled to ſerve as a Soldier.“ 


And therefore They ordered That he ſhould be forthwith diſ- 
charged. (But they would not give C5 Ae; though aſked for, 


by the Man's Counſel * 


3 Note — 


638 


— 


— 


Trinity Term 3 Geo. 2. 


* as n —— 


— 


| 7. Rex v. 
Roger Jobnſon, 
| E ds 


— 


Note—In both theſe Caſes (of Dawes and Ke Hell,) Neither of 
them could have brought a Habeas Corpus: Neither of them 
was in Cuſtody. Daxces had deferted, and abſconded : Ke 
fell was made a Corporal. Both prayed to be diſcharged from 

the Condition of Soldiers, upon the Ground of the Commiſ- 

ſioners having miſbehaved in the Exerciſe of a Parliamentary 
Authority; (for which Miſbehaviour, they might be liable to 
an Information.) In neither Caſe, did the Counſel object to 
the Propriety of this Method : Ard the Benefit to the Subject 


is manifeſt. 


"Rex very. Davis. 


Te! Defendant having been apprehended upon an Outlaw- 
for High-Treafon in diminiſhing the Coin of this King- 


dom (v2. filing Guineas,) was brought up by Habeas Corpus from 
the Place where He was taken; and afterwards committed to New- 


gate : From whence he was brought up by Rule, on Tueſday 6th 


June 1758. 


Mr. Norton, for the Crown, immediately prayed that he . 
be aſked © what he had to ſay why Judgment ſhould not pels upon 


«hin: 


And the Outlawry was has ordered to > be read ; And was accor- 
dingly begun to be read. But 


The Cone not kann had any previous Notice of this, nor 


having even ſeen the Outlawry, Adjourued it to the Saturday then 


next following (the 10th ;) and Ordered that Copies of the Out- 
lawry ſhould be ſent to them, in the mean Time. 


The Defendant intimated “ that he was out of the Realm at the 
Time of the Outlawry pronounced :” And he alſo intimated his 


Deſire to have the Aſſiſtance of Counſel. 


But per Lord Mann Court can not aſſign him Counſel, 
till he has pleaded: And 7hen he may. have Counſel, upon that 


collateral Matter. However, the Court do not reftrain Counlel 
from adviſing him 1 In Private. 


N. B. The Sheriff of Middleſex was — with a 3 in Caſe 
he had now pleaded 9 © hat he was NOT the Ju Foes 5 


3 | On 


Trinity Term 31 Geo. 2. 


* 


On the ſaid Saturday (roth June) the Defendant being brought to 
the Bar, was called upon to hold up his Hand, and then arraigned 
(by Mr. Athorpe Secondary of the Crown-Office, ) upon an Outlawry 
upon an Indictment in London, for High Treaſon in dimimiſhing 
the Coin of this Kingdom ; and aſked what he had to ſay for him- 
ſelf © Why this Court ſhould not proceed to give Judgment and 
award Execution againſt him according to Law.” | 


Note—The Sheriff of Middleſex was again ready with a Jury, 
(as before) in caſe He had denied his being the identical Perſon. 


Mr. Whitaker, who was Counſel for the Priſoner prayed that the 


Outlawry might be read, Which being done— 


Mr. Whitaker ſaid that If the Outlawry is bad, the Defendant, or 
even any Amicus Curie, may aſſign Errors upon it; And the Court 
will either give him Time to apply for a Writ of Error, or give him 
Leave to plead to the Indictment. Tk: TE, 


Now this Outlawry is bad, (He ſaid) upon the Face of it. 


1ſt Exception—The ſecond Capias ought to have had 3 or 4 


Morus between the Teſte and Return: Whereas this has oy 


15 Days. 8 H. 6. c. 10. is expreſs “ that it ſhall be returnable 
3 Months after, where the Counties are holden from Month to 
« Month; and 4 Months after, where the Counties are holden _ 


c from 6 Weeks to 6 Weeks.” 10 H. 6. c. 6. confirms the for- 


mer Act; and extends it to Inditments removed by Certiorari. And 


for Want of this, the Outlawry is void. 


2d Exception. Here is a Diſcontinuance of Proceſs for a whole 


Year : There being a Chaſm of a whole Year, in which it does not 
appear that any Writs were zſſued out; (though the Sheriff's Re- 
turns to ſuch Writs are indeed ſet out.) ; ; 


zd Exception (To the Exigent.) This Exigent is in London: And | 


the Outlawry is returned to be pronounced By Mr. King, the Coroner. 


Whereas the Lord Mayor of London is perpetual Coroner in London: 


And the Recorder is to pronounce it. Cro. Fac. 531. Garrard v. 


Regem proves that the Mayor for the Time being is perpetual Co- 
roner. 2 Ro. Abr. Title Utlagarie, Fo. 805, 806. prove both Po- 


ſitions : Pa, 806. That the Mayor is Coroner ;”” and pa. 805. 
per quel, Pl. 1. That the Judgment is given by the Recorder; and 
not by the Coroners.“ n h | 


4th Ex- 
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4th Exception. He is not ſaid to be outlawed, . ſecundum Legem 
** et Conſuetudinem Regni: Which the Writ requires. And Dal- 
fon gives ; the Return | in that Manner. 


5th Exception. The Name of Office of the Sheriffs is not ſet to 
the Return of the ſecond Exigent : Tis only © the Return of . 
* A. and A. C. Eſſuires. 2 Hale's Hiſt. P. C. 204. is expreſs 
that it muſt be 0 „The Sheriff's Name and Office alſo muſt 
© be ſubſcribed to the Return of the Exigent; e. 8. A. B. Arm 


on Vicecomes. 


N. B. The Record appeared to be right. But Mr. Whitater faid 
it was not fo in the Return upon the Writ itſelf. 


6th Exception was to the Writ of Proclomation : Which he al- 
ledged to be faulty, both in it's Tee and in it's Return. This Writ 


is founded upon the Statute of 31 El:z. c. 3. Which gives it in Per- 


ſonal Actions, and directs the particular Manner &c; And to be 


of the sAuE Teſte and Return with the Exigent. 4, 5 NV. M. 
c. 22. § 4. extends this Writ of Proclamation to Criminal Caſes, 


as well as Civil; and directs it to be delivered to the Sheriff 3 : 
Months before the Return. f 


Now this Writ of Proclamation. 's tefied ad await upon the 


SAME Day. And the Return of the Sheriff is only © That he cau- 
« ſed him to be proclaimed according to the Form of the Statute.” 


But Non conſtat What Statute he means: There 1s none mentioned ; 


in the Writ. 


The Return ought to be particular; and to ſpeci cify the reſpective 
Proclamations, and to ſhew that they were a Month before the 


quinto exactus by Virtue of the — And ſo Dalton ſays. 


7th Exception. The Man was abroad, out of the Kingdom, at the 


time when the W was pronounced aga: inſt Him. 


This, indeed, is an Error in Fuct; and muſt be 00854. 


8th Exception. The Huſtings (where it was pronounced) are 


= not ſaid to be © holden in and for the City of London. ” 


Mr. Norton contra; pro Re ge, ſaid He would be under the Di- 


rection of the Court, * to defend it now, or take Time. 


The Corr ſeemed to think that Mr. Attorney General ſhould 
have been preſent, 


—— 


641 


- Bat Mr. Norton (aid that Mr. Attorney had deſired to be excuſe, 


. Many IE bd; of che Exceptions ſeem to have Weig oht: 
And ſome of the Errors alledged are Errors in Fact; And it is a 


Matter of Diſcretion in the Attorney General, Whether CORY wy 
ve, think proper to confeſs them, or not.“ | 


Mr. Juſt. FosTER—Some of the Enpeptiontg go to ſhew the Out. 
ber to be a Nullity, and to avoid it without a Writ of Error. 


_ Which Lord MANSFIELD agreed to, 


Mr. Juſt. Dentson—The Cuſtom of the City of London is a 
Matter of Fact. 


Lord MansrIRLD—Mr. Attorney General will conſider Whe- 
ther to confeſs the Errors in Fact, and let the Party in, to plead to 
the Indictment; or take the longer Courſe of a Writ « of Error : 
This 1 is a Matter of Prudence. | 


Mr. Whitaker prayed that the Priſoner might be ſent to the Priſon 


7 of this Court ; and not to * 


— ] 


Per Cur'. Newgate is as much the Priſon of this Court, as the 
's Bench Priſon is: Every Priſon in the Kingdom is the | 


; Pri on of this Court. 


Priſoner remanded; and Ordered to be ids up again on 


Ti ueſaay, the 1 sch. 


And Now, the Defendant being TART up accordingly, Mr. 


Attorney General allowed that One or Two of the Exceptions were 


fatal; As for Inſtance the 1ſt and the 6th, 
But thong h the Act of 31 Elz. c. 3. Uher the Outlawry to 


be void, if of otherwiſe than that Act directs; Yet he ſaid, He 
was afraid this Making it void could not be done by the Court upon 


Motion; but it muſt be avoided by Writ of Error, in the legal Way. 


For ſo is Plowd, Com. 137. b. and Hob, 166. and 2 Hawk. P. C. yoo. 


c. 27. § 127. 
Lord Maxsrr—What do You 22 to the Errors in Fat? 


Mr. Aitorney 
would do it: Becauſe I am fatisfied it uſt be reverſed upon a Writ 
of Error. As to the 7th. If I was to confeſs it, it would not ſig- 

. Becauſe his Time 3 is clapſed ; The Year is expired. 


8 A 2 


Ganga there are any that [ can confeſs I 


Ia: —UU—U— Toe wo 2 2 


_Triniry Term "3 Geo wy 


—— 


— 


* S 
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« " & wo : 4 


Cure? These is is no o gettin at OY mithout a Writ of Error 0 Wer 


tas, Mansetetp—If the Attorney General bans an a_ Authority . 
from. the Crown, he may confeſs an Error in Fe#, which is not 
true: But the Court will not PR the n an Error i in LAS, 
which ts not true. 


Mr. Juſt. Fos rn mentioned a Caſe of one Mr. Stafford, who 
was called “ Eſquire ;”” And he ſaid he was only a Yeoman, and 


not. e And the Attorney General came in and d confeſſed | 
* . Lucas's it. * . | | | | 


| Reports 188. 
oY; 


+ Paredes ov ES The preſent Defendant was remanded | in Order to 0 + . 
eg his Writ purghaſe bis Writ of Error. 


of Error is a 
technical Term Which does not kere convey any pecuniary Idea, as if he \ was to pay A Prict for . 


65 # KI 344 


N. B. Per Cur' and Counſel— There are a great ay pe RY 
Errors u ON this Record. 


4 " IX 
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"Wally mY | Cheſterton ede; Middlehurlt. 


14th June 
1758. 

. Radl en wa given in a Court of a County Palatine (if) | 
„ in an Action brought there: Which Bail. Bond bein g aſſigned 
22 0 17 che Sheriff, an Action was brought. upon i in this Court. R 


=? L946 ar 


The Defendant filed Special Bail, below; and then moved to £7 
"diy Proceedings here. And. - . | | 


"The Covar All held this bringing the Action TEND to be an n 
fair Practice; unleſs there had been ſome Special Circumſtances to 
warrant it, (as the Defendant's Living out of the Juriſdiction, or 

the ſike ) Which was not even pretended, in the preſent Caſe, 
Therefore the Court held that the Plaintiff ought to have' proceeded 


in the Court below; and * ſet * his Weimer, > in 
this Court, 


5 1 5 Rex verſ. Florence Henſey M. D. 


Or Monday 8th of May 17 58, The Deſendant was as 
into Court by the Keeper of Newgate, upon a Habeas Cor- 
pus directed to him, commanding) Him * to bring up his Body.“ 
fle appeared (upon the e een bom 12 to have been em- 


I 0 4-49 omitted 
2 * 


29 * 
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'T rinity Term 597 d 1 


mined by Warrant under the COT and Seal of the Earl of Holder 
Tl Le of his Majeſty's Principal Secretaries: of State, for High- 
eaſon in ADHERING To and aiding and correſponding with the 


King's Enemies; and to be detained in his aw ad " N of 
a nad Warrant of the like Kind. | | 


(7 


Mr. Attorney General prayed that the Return miphe be fled. Hoi 
co. Let! it be — i eee ul N 


7 . 
Mr. Attorney 8 then Wm the ent and the Defen⸗ 5 
dant, That there was an Indictment of High-Treaſon found 
" againſt the Defendant :”” (Which Indictment was ſo found by 
the Grand Jury, by itſelf fingly, and brought into Court, firgly, 


by them on Tweſday laſt.) With which Indictment, the Defendant 3 


being now 1 And being called upon by the Secondary of 
the Crown-Office to hold up his Hand, The Court Ordered the 
Indictment to be read to him, 


But The Coukr, 77 it was read to him,) aſked him, 
* Whether he deſired Counſel to be aſſigned to him; And 
if he did deſire to have Counſel, then Whom, by N ame, 


4 He deſired to have afhigned to bim.“ | Ss 


N irt 
1 


He named, And accordingly | | A 
The Cour affigned to him, Mr. Yobn * Morton, ** . N. B. Mr. M. 


| Honourable Mr. Thomas Howard ; and Mr. ab Peirce for in vot One of 


His Majeſty's 
his Attorney. | . +7] Counſel; 
ns 1 daes, He 
as a Patent 
The Indictment was then READ dur dani to him, by the expreſs of Procadmy.) 


Direction of the Court: (Although He bad à Cor v of it five Days 
ago; agrecable to 7 V. 3. c. 3, © for regulating of Trials i 80 
1 of Treaſon and Miſpriſion of Treaſon.“) Upon which 1 c- 
ment being thus read to him by Mr. Barlow, He was immediately 
aſked. (by Mr. Arbor pe, Secondary of the Crown- Office,) * Whe-; 


« ther he was guilty or not 217 High-Treaion Van 
60 charged upon him. To which e pleaded SH 5 


* 


Nor GU v. 


The Defendant, * he had pleaded Not ovilty,” intimated 
to the Court © That he had received hard and ſevere Ulage, On. 
8 his Contmoment. 5 5 
NI. Aluruey General celui) reel his nite recel 0 

any ſevere Treatment at all; and aſſured him that he would be 
treated with all poſſible Humanity, ſo far as was conſiſtent with his 
being ſafely ſecured from Eſcaping. —— 
en 
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Then a Day: was ; fixed for his Trial "viz. Oy I ath Jane 
* 


Which 1 ſettled, without any ſort of Objection on any Part, 
the Defendant was R EMANDED (to Tore, ) 


On which Monday 12th June 1758, at the Trial, The Defendant's 
Couokl took Exception to the Reading of two Papers—(N®. r, 2.) 


being the rough Draughts of Letters written by himſelf, and found 


5 8. 


Find in bis Cuſtody, and his Hand having been ſufficiently 


in a Bureau where he kept his Linen and Papers; and which were 


only introduFory Evidence; not any Part of the Overt-AFs, which 
were to ſupport the Species of the Treaſon charged upon him. It 
was objected to them, that they were not ſufficiently proved to. be 


Found in his Cuſtody ; nor ſufficiently proved to be his Hand. Mriting: 


For mere Compariſon of Hands is not ſufficient to 2 8 dae Nr ing 
_ n the Defendant. 


The Counſel for the Crown ac, That, the _ bring 
Perſons who had ſeen him write, it was ſufficient to intitle t + bh 
to read them; though the Jury are to judge of them. And they 
mentioned Layer s Caſe; and Lord Preſtow s Caſe; and Framtia's 
Caſe; and Sianey's Caſe; and Buchanan's Caſe, in the North, in 
17463 and Croſby's Caſe, Skinner 578, 579. and 1 Ld. Raym. 39 8. C. 
Rex v. Croſby alias Philips: Where Compariſon of Hande was al- 
lowed to be good Evidence, if the Papers are found in the Cuſtody 
of the Perſon himſelf. Sir fobn Wedderburn's Caſe, Sir age waned 
hang $ Caſe—for Murder: (i. i. e. Rex v. Thornbnll * 


The Cover unanimouſly ebend the Obje&tion. Theſe Pa- 


pers were found in his Cuſtody ; and they have been ſufficiently 
proved, by Perſons who have ſeen him ara} to intitle "ea 
Crown to read them. 


Then che Evidence for the Crown being opened, and given; 
0 which conſiſted chiefly of Letters to and from the Priſoner 3) and 
being alledged to be a Proof of Overt-AQts of tuo different Sorts of 


Treaſon, viz. Of compaſſing and imagining the Death of the King, 
and alfo of adbering to the King 8 Enemies; 3 


Mr. Solicitor General declined Summing up the Evidence, ; hook 
"ng" to reſerve himſelf for the Repiy- 5 


Which the Count held to be within Rule, if He to thought 


"Proper. | | 


N eee 


805 the Counſel for the Crown reſted it here 


Then the Counſel for Fe Priſoner (Mr. Marton ind Mr. Hbard) 
began upon his Defence. They declined giving any Evidence on 


the Part of their Client : But * inſiſted r n two e 
in his Defence; viz. 


Iſt. That no One Fact v was proved upon him in alle, where 
the Indictment i is laid. 7 


" ndly. That the Evidence, if it had boon Loa Horner to „ the 
Defendant fo as to affect him, yet would by no means have amounted 


to a Proof of any Overt-Acts of either of the two acces named 
"—_ WTI A PEER 


For they were 1 Letters of Chinn And if. 4 ee 


ſpondence of this Nature, either within or out of the Realm, had 
been Treaſon in general and in all the King's Subjects, within 2 5 
Edw. 3. it would never have been particularly enacted to be Capital 


in a SOLDIER, by the Mutiny Acts of 3, 4 Ann, c. 16. $ 35-8 Fo. 


066.” ne 2. c. 6, 95 1. 


N. B. The e makes it Treaſon, to do it ether * upon. 
Land, out of England, or at Sea: The latter makes it Ca- 

pital, or ſuch other Puniſhment as a Court Martial ſhall 
fi, to do it © upon Land within OR cut of Great Brawl, | 


1 * or upon the S. 3 


Mr. Yor "IN His Majeſty” $ Solicitor ond, then RIF to 
reply: In doing which, He made only ſome General Obſervations 
-upon the Evidence that had been given on the Part of the Crown, 
but did not ſum it up particularly, (as the Priſoner had given no 


Evidence at all;) but confined himſelf to what the Defendant's/Coun- 


fel had urged in his Favour, in Point of Law and Reaſon. - 


He anſwered thus, to the Objedtions which they had inſiſted © 


"—_ 


At That the 5th Letter given in Evidence bears 83 0 1 
* J wickenbam, which is in Madaleſer. Which, alone, is a 4 | 


b to the Objection, 


_ zdly. That the Correſpondence proved was, in Point of 39 an 


Evidence of an Overt-Ad, of EACH of the before mentioned 8 
of Treaſon: 


3 B — 


2 2 5 
— —.— 
— — 2. 
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3 
— 


Firſt— Of Compaſſing and imagining the Death of the King. To 
prove which, bY cited 1 H. H. P. C. 167, Cardinal Peel's Caſe. 3 Inft, 
14. S. C. And ſo Ld. Ch. J. Holt alſo held, in Gregg's Caſe ; 
(which He cited from a Manuſcript Report of Judge Tracy's:) And 
Faro Smyth and Mr. Juſt. Dormer ſeemed to agree to it. 2 in 
Preſlon's Caſe, alſo, Ld. Ch. J. Holt ſo held, 


. Secondly—lt is alſo an Overt-A& of n to the King's 


Enemies. In Gregg's Caſe—, It was agreed by all the Judges, 


* That ſuch Letters, though Rota, 8 before _ _—— 
e were ſo.” 


+: Kerk MansF1ELD—We have FIR three Reports: of Gnier's 
Caaſe; viz. One, by Ld. Ch. Baron Dodd; another by Mr. 
. . Juſt. Price; and this by Mr. Juſt. Tracy: And they all three 
agree That ſuch Letters, though intercepted, were Overt-Acts 
ce of each Species of Treaſon before W And chat Al 

t the Judges agreed in this. - 


Mr. Solicitor General—And as to the Subd of PTE: Ann 
and the preſent King, The Statute of 7 Ann. c. 4. and the late 


Mutiny Act of 30 G. 2. c. 6. 8⁰ es than the AQ of 2 fr Ed. 


5. does. 
| Lord MansriELD ſummed up the Evidence. 


_ 


As to the Law An Mar is an Overt. 4 of at this | 


Death of the King: An Overt-A# of the Intention of levying War, 
or of bringing War upon the Kingdom, is ſettled to be an Over:- 
Att «of Compaſſing the King's Death. Soliciting a foreign Prince, 


even in Amity with this Crown, to 72vade the Realm, 2s ſuch an 


Overt-A&t: And ſo was Caadinal Pool's Caſe. And One of theſe 


Letters is ſuch a Solicitation of a foreign Prince to invade | the 


; Realm. 


Letters of Advice and Coneſpondenee, and Inellipence- to the 


Enemy, to enable them to annoy us or defend themſelves, written 


and ſent, in order to be delivered to the Enemy, are, though inter- 
cepted, Orert-Act of both theſe Species of Treaſon chat have been 


mentioned. And this was determined by all the Judges of Eng- 
land, in Gregg's Caſe : Where the Indictment (which J have ſeen) 
is much like the preſent Indictment. The only Doubt, there, aroſe 
from the Letters of Intelligence being intercepted and never de- 


— But They held * that that Circumſtance did nut hex the 
whe Ns 8 


2 As 


- 
ER IS 4 wed, 
: DM 


" Eriniey Tenn be Geo: 1. 


— 2 n ion cad r 4 2 — — — 2 
— —— 


As to the Far, in the preſent Caſe—The Jury are to con- 
fider whether they were written by the Priſoner at the Bar, ia O 
der to be delivered to the Enemy, and with Intent to conyey to the 
Enemy ſuch Intelligence as might ſerve and aſſiſt them in cat- 
rying on War againſt this Crown, or in avoiding the Deftiqations 
of our Enterprizes and Armaments againſt ems ©" 
Then His Lordſhip vent through the Evidence pa " 

And having finiſhed his Summing it up, He propoſed to this Can 


ſel, and they agreed to it on both Sides, © That the Jucy thould 
take the Letters out with them.” | 


As to the Locality of the Fats—He ſaid, It is certain that Fe 


On: Overt-Act muſt be proved iN the County where the Indictment 


is laid: Indeed if any One be ſo proved in that County, it will let 
in the Proof of others in afver Counties, | 


Wer he, One of the Letters is dated 2 which is 


12 Middlgſer. 


The jury went out, a little after eight, akin the Letters Sc 
whe them; And ſoon ſent to defire Leave to have Candles 
which the Ofticer who brought in their Meſſage, ſaid he was 
ö ſworn * not to let them haue; is unleſs it ſhould be ſo Ordered. 


e | 
| And the Counſel on both Sides agreing to t— + 


Leave was given accordingly : And they had them. = 


Lord Mansristp aſked the Counkel, if either Side objected | 


An half an Hour, the Jury returned, and brought in their Ver- . 


da, " GorLTy,” d | ad 


Tak MANSFIE!LD obſerved, as to the two Acts of Parliament of 


7 Ann. c. 4. and 30 G. 2. c. 6.— That they carried the Matter fur- 


tber than the Law extended to before: And, beſides that, they were 


Both of them declaratory, as well as enacting; - Which was calculated 
on purpoſe to avoid the very N fat has deen now Wen: 
: (F: ante, 645. lh 


The Defendant was remanded to ee. and; a Role nad 


af} 
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And the Priſoner ka accordingly brought to PT! Bar, on 
this Day about 4 O'Clock in the TIONS by 4 the Le of 
Newgate 


Mr, Attorney General prayed the Judgment of the Court upon 


him. 


| Mer. Athorpe, Secondary of the Crown Office, called upon Him to 
hold up his Hand, and reminded him, “ That be had been indicted 
« of High Treaſon, and thereto had pleaded Not guilty ; and for his 
6 Trial had put bimſelf upon God and the Country, which Country 
had found him Guilty; and then aſked him © If he had any 
« Thing to ſay for himſelf, why the Court ſhould not W 4 
give Judgment againſt him EIA to Law.“ 


The Priſoner thereupon took out a written Paper ; 451 rathir 
read, than ſpoke it. It conſiſted partly of an Apology, and partly 
of a Sort of Defence againſt the Charge ; together with ſome 1 51 
tions to the Proof of it upon him. KIN 


„ Subſtance of it was That the N with which 
Hie had been charged, as treaſonable and giving Intelligence to an 
Enemy of his Liege Sovereign, was nothing more than writing Let- 
ters to his own Brother, who was ſo far from being an Enemy, that 
he was in the Service of the King's good Brother and faithful 2 
His Majeſty Himſelf had ſtiled the King of Spain, in His 
to his Parliament; and that theſe Lig contained only C ee 
News and idle Speculations; but gave no ſuch Intelligence as could 
be uſeful or even unknown to an Enemy; nor did betray any of 
the Secrets of this Government to their Enemies. N 


That he had no o Malignity i in his Heart againſt & King or His 
Government ; nor had ever been guilty of any improper Behayiour ; 
But always conducted himſelf with Decency and Duty towards his 
King and Country : For the Truth of which, he — to his + 
5 Character and Converſation. 


1 as to the Papers which were ſeized by the Meſſenger, at the 
Houſe where he lodged—They might juſt as well be the Woman's 


of the Houſe, as bis: For Both of them had Acceſs. to the Bureau, 
in which the Meſſenger found them. 


That the Statute of 7 2 3. c. 3. 9284. directs that there ſhall 
be tuo Witneſſes to each 88 of the ſame Treaſon. Whereas 
his Hand-writing had been proved only by One Witneſs, who could 
pretend to &now any Thing of his n : F or that the other 
8 3 | LE . 


> OO nero” aber + ——ñ— ee AAS d<r6 pets . Bas + . 
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S» ; 33 22 


three knew little or nothing of his Hand, and could farcth be faid 
even to have ever ſeen him write, PS 14 


[Note. The Act directs That either both this Witneſſes muſt 
ebe to the fame Overt-Act, ox One of them to One, and 


the Other of them to another Orert-A& of the ſame 
5.Þ reaſon,” * 


: And there was no Witneſs at all, he ſaid, to prove any Act of 
Treaſon committed by him in tbe County of Midaleſex, where the 
ann aye the Offence to have been done. 


le alledged that this Caſe of his was the frft Inſtance, FIRE ; the 
Sa of Edio. 3. where Giving Intelligence has been holden to be 
High-Treaſon. And he ſaid that as he had not had four Days 
between his Trial and his Sentence, (as was uſual,) his Counſel 
bad not had ſufficient Time to prepare themſelves in "Ou. of 


| "Jogment, 


W upon FR whole, he projed chat the Court l ei- 
ther be ſo kind to him as to reſpite his Sentence ; or, if that 


night not be obtained, that they would be graciouſly r to 
"Fecommend him to His Majefty's Mercy, | 


| He was then aſked # "if he had any Paine 2 to more in 
Are of Judgment.” _ 
N which His Anſwer was, by That he had not.” 


f "ft ord MansF1ELD then obſerved. that. the Priſoner bad "rl 
: convicted upon a very full Trial, and upon very cogent Proof; 
and that he appeared upon the Evidence. to bare committed many 
Here deb of fete „ 1210 | - 


ba ke took Notice that the Prifoner W's even „ bee this e 
ment, from Juclinatian; as well as under-taken for Hire, to act as 
a Spy againſt his own native Country, and to reveal the Secrets of 

the King and Government to the open Enemies of Both; and to 
give them Information and Intelligence of the Enterpriſes and De- 
bgus of this Kingdom againſt them; and all this, with Intent and 


in Order to aid and aſſiſt them in defending themſelves againſt his 
Hide and Country. 


of 


TSS. $9208 11 

* He obſerved that the IIS had manifeſtly 8 e that / 

ftbemſelves looked upon this Correſpondence to be an Aid' — ar 

de ſiſtance to, them; by their giving him a Stipend, and be 
bim a ſtipulated Monthly Price, as the Purchaſe and Reward 221 15 
under a Penalty of his forfeiting 20 5, for Sur Omiffion of a 

. Letter from him. ee > hs 

8 C „ He 


885 
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He alſo obſerved, that the Priſoner appeared to have — 
nances, 


bis Information of the State of our Navy and Army and f 
and the other Matters contained in his Papers and Memorandums 
ſeized in his Bureau, with that very VIEW and Intention of com- 


municating them to the Enemy: And by his Letter of the 22d of 
July laſt, he had even adviſed and invited the Enemy To INVADE | 


| bis N alive Country; and to bring War and Deſtruction into the 


Heart of it, The Guilt of this Offence ariſes from the Nature of 


the Correſpondence, which is calculated to betray the Secrets of his 


King and Country to the Enemy, as a SPY ; a Treaſon of a ve 


dangerous kind, and which gives an Enemy much more Aid and 


Aſſiſtance, than a Perſon publicly and profeſſedly declaring himſelf 


an Nen Enemy to his own Country could give them. 


He laid it down as a Point which was never doubted, That 


e this Offence, of sENDING INTELLIGENCE to the Enemy, of the 
© Deſtinations and Deſigns of this Kingdom and Government, in 


* Order. to aſſiſt them in their Operations againſt Us or in their 
“Defence of themſelves, is High-Treaſon ; even ALTHOUGH ſuch 


ea Correſpendence ſhould be intercepted, withoat ever coming to 


„the Enemy's Hands. And ſo was the * of All che : 


"8 ier in Gregg's Caſe.” 


And as to the Witneſſes to the Priſoner” 8 HendWhitine=Thers 


are Fur of them that have ſeen him write, and ſwear to his Hand, 
of their own Knowledge : And theſe four Witneſſes are not cuntra- 


dicted by any Evidence on his Part; but, on the contrary, are con- 


firmed by a Variety of Circumſtances. 


As to the Point of Locality—He Gid chat ir there had been 10 


Evidence at all, of that particular Letter which bears Date at Tuicl- 


enbam (v bich is in Middlſex,) Yet nevertheleſs the Preſumption 


1 Was ſtrong and ſtood uncontradicted too, That they were ritten 


* in Middl;ſex, where the Priſoner reſided, and where his Papers 


40 were Kiusd. * 


"As. to ei told the Priſoner chat that was in the 3 8 


Breaſt; but was no Part of their Province: And therefore his Ap- 
Pane on that Head, muſt be elſewhere. 


| The Lord Cuize Juſtice (it being a Caſe of ar age pro- 
nounced the Sentence. 


M. Attorney General then moved that the Court would appoint 


a D for the. Execution, 4 


Lord MAnsFIELD defired him to . Day. 
ER . 5 


Trias) Term 1 Cy 


Mir: Peirce, the Defendant Solicitor, faid he 1 it would 
not be an early Day. 1 | 

Mt. Attorney Gemeral 0 aid, He was willin g to gbe as bg: a by 
as might! be proper. = 


Mr. Juſt. FosTER mentioned, that Dr. Civierge had 3 Weeks, 


(N. B. Mr. Charles Radcli iffe had only a Fortnight.) ) 
Me Peirce defired that this might be a Month, 3 2001 s Wt. 


The c ouRT and Mr. Attorney General very readily reed to a 
| Month, Accordingly, it was Ordered to be upon 25 the 
12th of JW: | 54 


Nie Priſoner was remanded to Newgate ; and bowed rel dec. 
fully to the Court, © and DIP to the Bar and WE 
WG. retiring. IN 


* 
* 


oT. „ Noe. 
On the laft Day of a Term DN 
An Attachment may 'be moved for, in wet two Caſe following, | 


VR, 


For Non-payment of Coſts; 3 7” Re, 125 
"- Againft a Sheriff, for not returning a Writ. mer 2 0 . 
This was alledged bay Mr. Clayton, and conceded 1 the Coun 
to bark; Shearer | _ | ey 
| Note alſo 228191 919% 


The Rule is, That Counſel may move, on the laſt Day of Term, 5 
To quaſh an INDICTMENT ; but . 
Mor to quaſh an Order. * 


| ſ 


The Comet was not up, till within about a Quarter of an n Hour before Midnight, 


a. 4 
'S ; — 4 
2s: * 


Tube End of Trinity Term 1756. 31 Ge. 2. 
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A Short REFERENCE (for immediate Uſe) to 
the PxIx Ir AL MaTTERs contained in zhis Volume; 
The full Table (or Abridgment) being reſerved for 


a more proper Place. 
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Account ſtated. see Debr, Extinguiſhmen, Plading 
F no Bxtinguiſment of the Original Debt. Page 9 


Action, 


Of Trover. See Title Trover. 
Of Treſpaſs. See Treſpaſs, 
Of Ejectment. See Ejefment. 
Of Debt upon an Award itſelf differs —_ fo an n Afton of 

Debt upon the Arbitration-Bond. 280 to 282. 

On the Caſe, _ 12 G. 1. c. 29. F I, 2. 332. See Declaration 

en Bail-Bond, © 

On Indebitatus Aſumpſt.. 37 5. See Declaration. 

On a Note. 375. See Declaration. 

On a Bail. Bond given in a County Palatine—Where it muſt be 
brought. 642. 
By Huſband and Wife ( Pariſb- Poor) againſt a Juſtice, who com- 

mitted the Wife, for returning without a Crone. 590 to 

9. dee We 


Ad quod damnum. 


: Is the only legal Authority for altering a Road. 465. - 
Incihſing a Road. 1614. | 
Repairing the new Road. ibid. See Hligh-way, 


Altenation of Land. 

Could not be made, according to the Ancient Feudal Law, without 
the Lord's concurrence: And the Form of Conveyance was by Feoff- 
ment, publickly, notoriouſly and ſolemnly made. 107. 


The Statute of Nia Emptores terrarum (18 E. 1.) took away Sub- 
Infeudatrons; and gave free EY of Aliena tion, to the Tenants 


AS hort- Refetence, | Se. 


— __—_ CC 
of Subjefts and to Thoſe OY held of the King as of an Honour 


or Manor: And other Statutes extended the Power to the ** 8 
Ten in ar rh Page 108. 


Ambaſſadonr' 8 Domeftc & pra) ants 1 18 


Muſt be bond fide ſo, in order to claim Privilege under 7 Ann, c. 12. 
BY Ne at the Cuſtom-Houſe was denied it. 401. 


4 Ie Amendment 


Shall a not be made, ofter the Court can't help ſeeing that the Matter 
is upon Record : For the whole muſt be Japoed to be ſtill in 
TE. 


Amotion. See Dis e erben. 
Appꝛentice. See Trade, 


Appꝛentttechiy — 


| Where necellary to be ſerved, previouſly to Peau ra, 
See lid ment, ad ee Eke r. 4. $ JT: J. 


2 74 8 P F : . * . + L 11 } \ 
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| Arbitration, | 


| Awards are now conſidered with ke Fran than nel, 
„ 278.” e 
Fet they muſt be certain, and final. ibid. 
Th an Action of Debt upon the Award itſelf, the Plan hell not 
 ſhew forth fo much as he muſt have done, if he had brough 
88 the Arditration- Ar, 280, 281, 282. 


Allile of Novel Dilleffin. 


inen and whence introduced; And how and . extended. 207 
20 149: x 


5 i Againſt Whom, this Remey la 10. Spy” 
Aſſurance. ee er 2 


n , 10 *. 
ö 1 111 ü 
r 


Granted againſt the me Attorney, for putting to the Proceſs 
I tbe Name of an Attorney. of this Court, without Authority. 20. 


19780 Sort of Attachment may be moyed for, an a the lof Dey of a 
Term, 65r. Sce Practicm. 


2 = Artaint, 


Ne — Dr. 


—— ym 


wah figs *5 25 Ahl. IA do bled odw 2! are 02 e er 105 
en e Attatnt. n 0 


. e er itignd T. 
The Writ of Attaint is no a mere Sound : And, in n many ; Caſes, 2 


Remedy. Page 393. See New Trial, Praflice., _ 


COOLEST Eto 

MISS A | 

The Name of an Attorney put to Proceſs, without his Authority. 
20. See Attachment, 


Taking a Turn-key for his Articl-Girk=Ditlowel, 4 And the Ar- 
ticles cancelled, 291. 


Award. See Axbitratĩs. 


15.4, 
I * ol 


| Bankru þt's Bail (which Bankrupt obtains his Certificate pen- 

\ din * Action,) diſcharged, if obtained _ = are fired: 

. .;Lzable, if not till after. 244, 243. 6 RO 
vit of the Debt, or of the Sum n being - marked Ser 

Statutes (12 G. 1. c. 29. F 1, 2.) and Declaration on Bail- Bond. 

How a Soldier's Bail may furrende Him, 1 In their own — 

See Soldier, Habeas Corpus. 


Bail ſhall have time to ſurrender their Principal, after a Wri is of 


Error broaght by Him: But upon diffetent Terms, accotc ng to | 


different Circumſtances, 340. 


Where the Scire facias is regular, for want of an Exoneretur he- 
: Tg agua entered. 409, | 


or * 


* 
3 


Bünk⸗ Notes. 


The Nature and Currency of them, fully diſcuſſed : And why a 
Perſon who has fairly and bond fide received eyen a ſtolen One re- 
gularly paſſed i in Currency, ſhall recover 3 the - 20 

Aanbea it. 452 to 9080 


Sankrupt.. 


The Preterny of a Bankrupr s Goods is, 4 Aibgr gnment, in the 


Aſſignee, from the time of the Act of 3 by Relation. 
"yl 1 "I 

And the Aſſignee may maintain Nye againſt the Sheriff lie ob 
them in Execution after the Act of Bankruptcy and before” the 

— and SELLs them W hs K fl. 31 3 33. 


. 


"#43 {11h Ji mn 


— — — 


The Bail o a Bankrupt who obtaing his Certificate pendi the 
Action, ſhall be diſcharged; if not before fixed : But if a aud 
fixed; they remain liable. Page 244, 2457. 

But the Bankrupt Himſelf, though diſcharged of the Original! Debt 


is yet liable to the Judgment obtained againſt Him in- an Adtion 
upon the Bazl-Bond. 6. 


Statutes concerning Bankrupts How to be conÞrued, in / genetdls 2 


439, 474. And in particular, with regard to tying 1 in _ no 


/ efcaping out of it. 439, 440. 
Where a Conveyance by a Trader, of his hole Subſtance to a 


ticular Creditor, but continuing in Poſſeſſion and acting as 2 
Owner, ſhall be eſteemed fraudulent and an AF of N 


en, to 485. 


Baron and 1 Feme. 


Are conſidered as One, in Matters of Evidence. 424. 

The Will of a Feme Covert made under an Agreement with her 
Huſband, muſt be proved; And Adminiſtration of it, (though not 
Arict Probate „) granted 432. But her Power to make i it, is a Al 
tion to be diſcuſſed in a Common-Law Court. 432, 433. 


Separated by Articles, in Conſideration of Money received by the 


Huſband, - with Covenants from Him: He can't 95 Her, or or 
| Verte! Her t to live with Him. 542. 


Biſhops. . 


hk the Confirmation of their Dean and Chapter, might at (ins 


Law, exerciſe every Act of abſolute Ownerſhip, 221. 
They may now grant Ancient Offices, with the ancient Fees, in the 


ſame manner as they have been 97 granted before 1 * 
6. 19. zid, to 220, —_ 


Bonds. 


Limitation of them (i. e. their being ſuppoſed: to be — 434 
ed Natale, | 


' By-Law.. 


"Id an of Trade, is not good, 3 ſetting forth a  partielr 


Cuſtom, to ſupport it. 16, 17. 

Such a particular Cuſtom can't be preſumed. ibid. 

A By-Law to confine Such as haye a Right to the general Freedom 
of the City of London, to take it up in ſome One parricular Com- 
Ne is a enen TW) l. 26M lo let gol 

: «bo gg 
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Re erence, S. 


2 EY 
4 


Of. a N N 4 To ele won their Livery, Such ind 7 many of 


* their Members, as ſhould ſeem moſt meet and convenient to 


them; On pain to forfezt 25 l. on Refuſal to accept, or to pay 
the Admiſſion-Fee; is a good By-Law, Page 239, 240. 
By-Laws ought to have a reaſonable Conſtruction. ibid. 
A By-Law returned to have been made by the Body at large, may be 
good, where the Power is given to a ſele& Number. 131, 

A By-Law to prevent 4 made free, until called at three ſeveral 
Meetings of the Mayor &c, and approved of by them or the Ma- 
jority of them, was holden to be a reaſonable Reguigtion) of Trade. 
i © LT titty 

A N made to give Priver of Amotion, for juſt Cauſe, would 
be good; though the Corporation who made i it, had no Power of 


Amotion given them reer wo Cr narter or by Preſc;i | A 539. 


— 22 
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Caſes doudted or denied. ou on 


. 40. D er v. Ra—denied. | 244. See Statutes 55 * 6, 


c. 44) and Prohibition. 

2 Ld. Raym. 767, Regina v. Taylor—denied. 252. See Hadi, 

1 Ld. Raym. 724. Cole v. Davies et al: The iſt Poſition, ( 
.nq Action will lie againſt the Sbefin denied. 350 

Dyer 253. b. pl. 102. 

, Eliz. 217. Green v. Edwards. 
1G. 15 5. Rector of Chegington' s Caſe. ( 

Set * s Touchſtone 274. 

3 Lev. 334, 335. Goodwin v. Blackman. 330. 

Yelverton 58. King v. Goſper and Shire. See Common Requel" 


e 


' 


11 Co. 99. 4. Bage's Caſe, 2d Reſolution, denicd, 538, 539. See 


 Disfranchiſement. 
Certi matt. 


8 14 7 A , , | FR. IP | «wi 
1 s y 444 PE. | 


On 5, * W & M. c. 11. f 3. No Coſts are Te 1 l- 
dictment be brought by the LED grieved, or by Juſtices, Ma- 


vors &c, or other Civil Offic Pics profecating as being Such. 431. 


May be ſuperſeded, quia impronid? emanavit; The Return taken 
0 from the File; and the Orders remanded. 4588, 49.” "NL 
". 


pi PoE PE - Chancelloz, deals bd NA 
The Earl of Hardwicke ſwore· in the new Lord Chief Juice, he 


8th of November 1756. 1. And He Himſelf reſgned the Seal on 


the 19th. 20. Which was thereupon delivered to three . 


Kauer. ibid, 
8 E 


Chancery. 
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On 4 Writ of Error, to reverſe it, There muſt be a An 


Chancery. 


Heèteeing Deeds fraudulent. Page 480, 481. See Fraud, Bun- 


3 
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Common 
Is 1 a Right of eating the Graſs : But the Lord remains Owner 


ol the Soil. 267: 
: What the Lord may do : And what He may not do. 26 5 to 268. 


What the Commoners.may do: And what They may not do. ibid. 


In a Juſtification 3 a Right of Common, Two Eſſentials are, 
„that the Cattle be the Defendant's own ;”” and that W 
te be levant and couchant.” 320. See Phading. 


Common Recovery. 


againſt the Terre-tenants, 361. 


What the Terre-Tenant muſt, and what He may hot Shed. "$61, 


02. 


A Remainder-Man's Right to reverſe One erroneouſly ſuffered, 41 3. 


His Method of doing it. 412, 413. 


The Riſe, Nature, and E. iftory of Common Recoveries, der large 


y diſeuſed. 115. 


They ought not to be ſupported, where the Parties have 10 Power 


to ſuffer them. 116 to 119, 


A Secret Feoffment under a naked Poſleſſion, is not teien. * 15 
118. 


5 Nor an n Eltatd by Wrong, Fraud, or Praflice. hi, 


Confeſſion. | 


a of 4 Charge, & jn Manner and Form as tharged, ig confeſſes 1 no more 


\ \ hay boch Matter So 8 but u farther. 61 3 


Contes. n 


Placed, apon Cimmonabl Land, by 1 Lord, is ' confilteny' im 


the Lord's Grant: And the Commoner can't kill, chaſe, or r de- 
 firey them; much leſs dig the Burrows. 265 to 268. 


But if the Lord ſurcharges, or inelgſes, the Commoner has a pro- 


Per Remed y. ibid. See Common, 


A-Shore Reletenn& +, 
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Conſtencion. 
Of. Statutes— Several Rules laid down concerning. it; Page, 447.40 


4852. : 
Of Deeds, ſhould be liberal, 288. 0 


- Conviction, 


wat) And of 


On the Gane-ARts, muſt particularly and negatively ſpecify! Fithat 


Lethe Perſon convicted had not any of the ieee required 


«:by 22, 23 C. 2. c. 25. 153 to 156. 433 201 % 


On the Hawkers and Pedlars Acts, are to be taken frifily: And 


2a. ſingle Atl of Sclling 1 is not a Proof of a e 8 een Within them. 


613, 614: VL 


K 99 


Copyhold... 


Copyholds are very ſeldom granted for Years : But if they be lo 
granted, the Executor of the Termor is obliged to be admitted; 
And the Lord is intitled to F ine, upon ſuch — T 206 
to 2 16. S z 


. 


| Coroner, See Deodand, Togo ian. A ef 


3 if vo Coroner ela to find an _— Other 5 lag 95 
do i it. 1 9. bY | = . 


ge ä 7 544 E 
But their Inguifitions are 5 5 


So alſo are the Coroner's. 19. * i tho 6 2 1 45 are 


here . 18, 1575 


211 
8 PERS 
"3113 ng 0 


Corporation: Copporatos. 
How to be cond.” 156:to 158. see Tar. 


A Company's Right to have 4 Livery muſt be founded. 8 5 
or Cuſtom: And ãt can't be preſumed, but muſt be Heu. 237. 
Fyeedam of a Corporation may be reftrained by NVL. 132. Ser 


By- Law. 


Bletion by One ſingle Portman only, being the ovL x remaining : 
| One, Js: good ; thoug h the Power of Election Was given to, the ; 


Reſidue or the greater Number of them. 5. 
Dae $470; 544, See ts alien. 
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; On Diete a Recognizance. See 1 | 
Dun /ergned Iſue. 603, 604. See Fergned Iſſue. © 
On Nformations See Information. 
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A Short Reference, &c. 


Covenant. 


In a Building and Repairing Leaſe— Where it ſhall extend to new 
EreCtions only. Page 290, 291. 


Court. 


Rules and Praclice of it. See Practice; and infra. 
The great End of the General Rules of the Court, is the Attainment 
of real Juſtice, with Eaſe, Certainty, and Diſpatch. 301. 
Spiritual, See Prohibition. 


Inferior. See Inferior Courts. 


Of Equity—can't decree a Deed made by a 7. IE to be fraudulent 
in Equity, Which is not fraudulent at Lau and an AF f Bank- 


FOR -- 


* 1 
— * . ai. ach 
— 


"nag. 
| Fen: SSIVE. see verdi. 


Debt. 
Extinguiſhment of it. dee Extinguiſhment, Pleading. 


Declaration. 


De baue . and when to be delivered ; and the Efia of it. 
„ 
In Debt on a By-Law of a 8 the nat ub the 40 — 
muſt ſexo that the Company has a Right to a Livery 237. See 
Demurrer. AD 
On a Promiſſory Note—See Promiſſory Note, and infra. 
On a Bail-Bond—needs not ſet forth © that there was an Aﬀedavit 
* of the Debt,” or © " = Sum ſworn- to was marked on the 
© Back of the Writ.” : 

Upon a general Indebitatus A Aunt, A Note may be given in Evi- 
dence, And what Sort of a Note will ſupport the Declaration. 

And where the A "Miſde for an Men! is original; and where 
| collateral, 375, 376. 

Upon a Preſcriptive Right—What muſt be /hewn therein : And 

what needs not to be ſhewn. 443, 444) 44 5. 


pr 
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1 Short Reference, S 


Deeds. 
The Conſtruction of them, eſpecially ſuch as execute mutual Agree- 


ments for valuable Conſiderations, ought to be liberal, and agree- 
able to the obvious and n Intention of che Parties. Page 


285, 286. 


Priority of Execution is a F act: But if not found, the Court may 


make a Preſumption, in * of the clear Intention of the 
Farties. 106, 107. | 


Den murrer. | 
The Want of Shewing a Right in a Company *© to have a Ling? 


(in a Declaration in Debt upon a By-Law, for not taking the Li- 


very) may be taken Advantage of, u 1pon a Jena! Demurrer. 
237. 
When it may be withdrawn : : And when not. 3 22. 


Deodand. See Coroner, Tnquiſition 
Deviſe. 8 


_« Fyr Lin and NO LONGER,” may create an a Eſtate | in Tai; by 


_ neceſſary Implication, to ef eluate the manife Fe general Intent of 
the Teſtator. 50, 51, 7 


Wherever the whole Bake i is deviſed, with a particular Intereſt 
given out of it, the Operation is by way of Exception out of the 


abſolute Property. 233. 234. 


Where an abſolute Property is given; and a particular Intereſt given 


in the mean Time; This ſhall not operate as a Condition precedent, 


but as a Deſcription of the Time when the Remainder-Man thall 


take in Poſſeſſion. ibid. 


In conflruing Wills, The Intention of the Teſtator ought to o Prevail, 


F agreeable to Law. 233. So 272, 273. 80 554, 55, 556. 


And adjudged Caſes may properly be argued from, if "eu ine 
general Rules of Conſtruction. 233. 


The Word Legacy may be extended to Deviſes of Land. 272, 
273. 


A mien Legacy can't Is limited after a dying without Me. 
ibid. 


Credibility of Witneſſes atteſting a Deviſe of Lands, very fully" 2 
cuſſed and ſettled, 417 to 431. 
The Act of 29 C. 2. c. 3. probably not drawn by Hale. 418. 1 


The Power of Dev ng ought to be favoured : And the Act bol 29 C. 


2. c. 3. did not mean to reſtrain it. 420. 


I. t and Progreſs. ibid. 
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A Short: Reference, De. n 


Covenant. 


In a Building and Repairing Leaſe—Where it tall extend to new 
EreCtions wy Page 290, 291. | 


Court. 


Rules and Practice of it. See Practice; and infra, 
The great End of the General Rules of the Court, is the Attainment 
of real Juſtice, with Eaſe, m. and * 301. 
Spiritual. See Probibition. 
Inferior. See Inferior Courts, . 
1 Equity—can' t decree a Deed made by a Trader to be fraudulent 
in Equity, Which 1 is not fraudulent at Law and an AF of” Bank- 


" 


. . * 0 


— 


7 | Damages. 
EXCESSIVE. See Verdict. 


1 Debt. 
Extinguiſbment of it. See Extinguiſhment, Pleding. 


' Declaration. 7 


De bene: oe—How and when to be delivered; and ihe fiat o of it. 
WET 
In Debt on a By-Law of a Comp oy, 1 taking the Lu 
mult /hery that the Company | as a Regbt to a Lays 2 37. See 
Diemurrer. 
On a Promiſſory Nore See Promiſcry More, and infra. N 
On a Bail Bond — needs not ſet forth © that there was an Aﬀedavit | 
of the Debt,” or © that the Sum {worn-to was marked on the 
© Back of the Writ.” . 
Upon a general Indebitatus A e ft, A Note may be given in Eui- 
dence, And what Sort of a Note will ſupport the Declaration. 
And where the Undertaking for an Men is original ; and where 
Collateral. 375, 370. 
Upon a Preſcriptive Right—What muſt be ſhewn therein : And 
_ what . not to be ſhewn. 443, 444, 445. 
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bo. Short Reſerence | 


Deeds. | 


The Conſtruction of them, eſpecially ſuch as execute mutual Agree- 
ments for valuable Conſiderations, ought to be liberal, and agree- 
able to the obvious and apparent Intention of the Parties. Page 
285, 286. 

Priority of Execution 1s a F act: But if not found, the Court may 


make a Preſumption, in ſupport. of the clear Intention of ws, 
Farties. 106, 107. 


'Demurrer. 


The Want of Shewing 4 Right in a Company © to have a Livery 
(in a Declaration in Debt upon a By-Law, for not taking the Fi l 
very,) may be taken W of, u ng a general Denker. 


237. 
When it may be withdrawn : And when not. 322. 


Deodand. See 5 r ſtion. 


Fur Lies and xo LONGER,” may create an Eſtate in Tat, by 


neceſſary Implication, to effetuate the  manife Y general Intent of 
the Teſtater. 50, Fr, 5 


Wherever the whole Property is deviſed, with a particular Intereſt 
given out of it, the Operation is by way of Exception out of the 
abſolute Property. 233. 234. 

Where an abſolute Property is given; and a particular Intereſt given 
in the mean Time; This ſhall not operate as a Condition precedent, 
but as a Deſcription of the Time when the Remainder-Man ſhall 
take in Poſſeſſion. ibid, 
In conflruing Wills, The Intention of the Teſtator ought to pw, | 

F agreeable to Law. 233. So 272, 273. 80 554, 5556. 

And adjudged Caſes may properly be argued from, if they FRO | 

general Rules of Conſtruction. 233. 

The Word Legacy may be extended to Deviſes of Land. 272, 
473». 

| A 255 Legacy can't be limited after a dying without "Ye 
401 

Credibility of Witneſſes atteſting a Deviſe of Lands, very y dj 

culſed and ſettled, 417 to 43 1. 

he Act of 29 C. 2. c. 3. probably not den by Hale. Py 18 

The Power of Dew;fing ought to be favoured: And the Act off 29 Fel 

2. c. 3. did not mean to reſtrain it. 420. 


Ib Nl and Progreſs. ibid. 
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15 Short Reference, Ec. 


A 


It is is more reaſonable = Now, FER formerly : And why, Page 420. 
Objections to the Permalitics of Deviſes ought not to receive too 
much Countenance. 421. 


Diſablities of Witneſſes from Intereſt, diſcuſſed and ſettled. 422 to 


429. 


The Roman Law on this Head, diſcuſſed and explained. 425, 426. 
Legacies charged on Land may be altered or revoked by a e 


unatteſted Will. 423. 
Deviſes of Land differ from Wills: And how. 429. 
A Deviſee under a void Deviſe, being a ſubſcribing Witneſs, may 


' * authenticate the Ref? of the Will : At leaſt, There is great weight 


in Holt's Diſtinction, That ſuch Will ; 1s wy void guoad the 
t Deviſe to ſuch Witneſs.” 428, 429. 


| A Charge upon Land, © to pay Debts,” ought not to incapacitate 


ſubſeribing Witneſſes who are Creditors. 430. 


Every honeſt Man ought to make ſuch a Charge in his Will, 7614. 


The moſt vſual Witneſſes are, generally, Creditors (in ſome De- 


gree) of the Teſtator: And the Dr/allowing ſuch Wine can 
anſwer no End of Public Utility. 439. Te 


' Disfranchiſement. | See Anution. 


a 2 Sorts of Offences render Corporators liable to it : And white a 


previous Conviction at Common Law is neceſſary; and where, 
not—fully diſcuſſed and ſettled. 538, 539. 


Power of Amotion 1s incident to Corporations, as much as the Power 


of making By-Laws: And it is not true © that they can have 
* None, unleſs by Charter or Preſcription.” 539. 


d Cauſes of Amotion, particularly Abſence from Corporation-Courts, 


diſcuſſed : And (therein) the * of Notice neceſſary to be 
Sion. 540, 541. 


Dilleilin. 


The Idea of it, according to the Old Law before the age of Novel 


 Diſſeiſn. 107 to 114. 


What conſtituted ſuch a Diſſcifin as | the Diſſeiſor Tenant 10 


the Demandant's Præcipe; though the right Owner” 8 Hau, was 
not taken away. 107, 109, IIO. 


Difference between Diſſeiſins where the true 3 1 fit to 


admit Himſelf to be diſſeiſed; and actual Diſſeiſins, in JF of 
the true Owner. 107 to 114. 


Diſſeiſin ever implies a Wrong : But Diſpoſſe fon or Ehe. oy 
be by Rzght or by Wrong. 111. 


Diſſeiſin at Election differs from acrual Difſcifio. I I1, 112. 


The Conſequences of actual Diſſeiſins (conſidered a 1 continue 
AW: 112. 


T — 5 Where 


ch * Ba A „ „ A . 


r au rr RR pg a9 


- & Short: Reterence, Tyr 


Where an Dee is brought, there can be 10 Difſeifin. Paw x 111. 


Taking Poſſeſſion under a Judgment in Ejectment, is not a Diſſeiſin 


of the Freehold. 113. Nor can the true Owner elect to make 
o. 14. 5 DE 


Diltreſs. 


Abveria carurwbere diſtrainable. 587, 588, 589. 

The Dilſtinction between Common-Law Diſtreſſes (to compel Pay- 
ment, not ſaleable, but only detained nomine Pænæ, ) and Diſtreſ- 
ſes in Execution (for Satisfaction, which are to be ſold auge.) 
888. 


The Statute of 51 H. 3. de Diſtrictione Scaccarii doth not extend to 
the latter. 586, 588. 


Nor the Common-Law Exemption of Utenſils, Took, Implements 
Sc. ibid. 


A Diſtreſs for an entire Duty, ſhall not be ſplit ; and taken for One 
Part at one time, and for the other Part at another time. 589. 


Otherwiſe, if the Seizure be af firſt for the Whole, and only the 


Value miſtaken : There, the Execution may be completed by a 
ſecond Seizure. 589, 590 


Z Excgſtve.— The Remedy muſt be by a Special Action, founded on the | 
Statute of Marlbridge : A general Action of Treſpaſs can't be 


maintained for ans Fo an eee Diſtreſs. 590. 


ejeument 


"OR Land which is Part of the King's High-way, may be 
brought by the Owner of the Soil, 143 to 147. 


The Owner of the Soil muſt recover, and the Sheriff muſt rs" uy 


Poſſeſſion, ſubject to the Eaſement, ibid. 


Ejectment wil lie, by the Deſcription and Name of Land; although 


it has a Wall, Porch and Part of a Houſe built upon it (by In- 
croachment.) 144, 145, 146, 


| More Latitude is allowed in Ejectments, than in real Actions. 144. 
Where the Plaintiff demands more than He has a Title to, He ſhall 


recover according to his Title. 329, 330. 


One of tuo Defendants in Ejectment | died, after Iſſue joined, but 8 


before Tria l- 

iſt. How his Death muſt be ſuggeſted. 366. REL 
2dly. How the Judgment and Execution muſt be. 364, 366. 
Brought by a Landlord againſt his Tenant, on 4 G. 2. c. 28. F 2. 


who had Judgment againſt the Caſual Ejector by Default, and 


Poſſeſſion thereupon delivered; Near 20 Years after which, the 
Een 1 an Ejcctment againſt the ne Landlord, for-the 


ſame 


6 Ce o— 


A "Shore Reference) e. 


ſame Premiſſes: The Landlerd is not obliged to produce the 
Affidavit. Page 615 to 622, See Statutes. 

Leſs Preciſion requiſite, than in a Præcipe in a real Action. 629 
to 631. 

And 52 Striftneſs than was formerly required in Ejeci ments them- 
e 

Iriſb Deſcriptions (not known in England) holden good, after Ver- 

dict and Judgment and Affirmance there. 624 to 626, and 631. 

Where an Ejectment is brought, there can be no Diſſeiſin. 111. 

A Judgment in Ejectment is a Recovery of the Poſſeſſion, without 
Prejudice to the Right: And He who enters under it, can only 
be poſſeſſed according to Right, prout Lex poſtulat. 114. 

And He who recovers a naked Poſſeſſion only, without Right, can 

_ convey no other to his Feoffee. 114. 

An Ejectment is a Poſſeſſory Remedy; and only competent, where 

the Leſſor of the Plaintiff may enter. 119. 

Therefore it is always neceſſary for the Plaintiff to ſhew « that his 
** Leſſor had a Right to enter, by proving a Poſſe fron within 
20 Nears, or accounting for the Want of it. ibid. 

Twenty Years adverſe Poſlefſion is a poſitive Title to the Defendant : 

It takes away the Plaintiff's Right of Poſſeſſion. i018... ' 4 

| Every Plaintiff in Fünen muſt ſhew a Right of Poſſeſſion, as well 
as of Property : And therefore a Defendant in N needs. 
not plead the Statute of Limitations. ibid. 2 

Upon a ſpecial Verdict in Ejectment, It ought to appear ce that the 

_ © Leffor of the Plaintiff night enter at the time of his bringing the 

Ejectment. . 

A Leaſe under a Power, made unfairly and in Prejudice of thoſe i is 
ERemainder, found in the Cuſtody of the Maker of it, at his Death, 
amongſt his on Muniments, ought (at the Trial) to be preſumed : 
to bave been ſurrendered. 1 26. 


Erroꝛ. 


The Allowance of a Writ of Error is the Superſedeas : The Notice 
ol it's being allowed, relates only to the Contempt in proceeding | 
ſubfequently to ſuch Notice. 340. 5 
Jo reverſe a Common Recovery. See Common Recovery. 
To reverſe an Outlawry. See Outlawry., 
On a Judgment in Eje&ment, from B. R. who had determined for 
the Plaintiff, upon the Right ; but againſt Him, upon the Re- 
medy, (Holding him to be barred by the Statute of Limitations : N 
The Lords determined the latter Point, ; and affirmed the 
Judgment without entering into the ether Point at all. 126, 127. 


_ Eſcape. 


Short Reference Sc. 


» 
— — — — > V q 2 k p 4 1 


Eſcape. 


Such as ſhall make a Trader a Bankrupt, 


Page ), 440. See 
Bankrupt. ge 439, 440. See 


Evidence. See Proof. 


A Commiſſim under the Exchequer-Seal, (though a Commiſſion of 
Inſtruction only, not of Intitling, is — le in Evidence, but 
not concluſive, 147. 

Where a Note may be given in Evidence : And what Sort of a Nete 


will ſupport the Declaration. 375, 370. Sec Declaration, 


To Extinguichment. 
Of an Original Debt. See Pleading. 1 


Facoz. 


Factor or Agent, to whom a Balance is due, has a Lien upon 
all Goods of his Principal conſigned to Hit; not only - 
incident Charges, but as an Item of mutual Account for the ge- 
neral Balance due to Him; ſo long as He retains the Poſſeon 


of ſuch Goods: But , he parts with the Poſſe Yon of them, He 
parts with his Lien. 494 


F eigned Iſſue. 


The Coſts were directed to be taxed from the time of i it's bein firſt . 
conſented to by the Parties and ordered by the Court: incluſive of 


the Diſputes about ſettling it; but excluſive of 3 thing prior 
to it's 's being conſented to. bog, 604. 


F eme Covert. See Baron and Feme. 


Separated from her Huſband. 542. | See Baron and Feme. 
Will of a Feme Covert. 432. See Baron and Feme, Deviſe. 


Feoffment. 


In general The Operation of it. 92. (per Knowler, arguends.) 
The Nature and Operation of it, with a View ny to make. a Tenan! 
to the Præcipe. 115 to 119. 

A Feoffee to the Intent to be Tenant to the Precipe, is a mere A 
mint for One Purpoſe of Form only : His Wife ſhall ot be endows- 

ed; Nor his Statutes or Judgments Hel the Land; Nor his 
Term FEM he has One) merge. 117. 
3G A 


= 
—— — = "mn 
* n 


A Jord Reference, e. 


A Man ſhall not, 5 ls, 0WN injurious Feoffment, acquire an Advan- 
tage to Himſelf, Page 118. 


F ines, to Lords. 


On Copybolds granted for Terms of Years. 206 to 219. See Copy- 
holds. 


Fraud 
May, in Judgment of Law, avoid every kind of Act. 395. 


And it 2nvalidates, as much! in a Court of Law, as in a Court of 
Equity. 391 to 396. 

Courts of Equity and Courts of Law have a concurrent Juriſdiction 
to ſuppreſs and relieve againſt Fraud. 396. . 

e What Circumſtances and Facts amount to Fraud or Covin,” * 7 8 
tion of Law. 396. 2 

80 is, often, the Queſtion Whether a TranſaQion be fair or frau- 

i qulent.” 474. 

A Court of Equity can't decree a Deed made by a Trader, to be frau- 
dulent; which is not fraudulent af Law and an Aal & Bank- 
es 480, 482. See Bankrupt. T 


0 


Freedom 
Of a Corporation. See Corporation, By-Law, 


F rechold: F reeholder. See Ser 5 in, Dj een. mn. 


; The Idea of a Freehold, and of a F recholder, according to che. an- 
cCient Feudal Law. 107 to 114. 
The Idea which Modern Times annex to thoſe Terms, is taken 8 
"mT from the Duration of the Eſtate. 108. 


Game, See Conviftion. | 


Grants 3 
YF Offices, by and under Biſhops. 221 to 226, See Bi- 
babs. „ 
Great Seal, 


Refined by the Earl of Herdeicke, 20, 


Delivered to Lords San denen. Willes, Smythe, and i 1 9 
4 (Reſgned 


r 


{Re/igned = them, and delivered to Sir ar i as FRF a 


Keeper; on zoth . 1757, _ * after the End of eg 
Term 30 & 31 C. 2 


—Y n 


| Habeas Gloves, 


AN impreſſed Man in Cuſtody at the Savoy, breathe up by his 
Bail, in order to be ſurrendred by them in their Diſcharge, 


was firſt committed to the Marſhal, with Orders to deliver Him 


inſtanter to the Keeper of the Savoy: And an Exoneretur was 


entered. Page 339, 340. See Soldier. 


Tjued i in Vacation, and returnable immediatò before: a Judge at his 
Chambers, does not expire by the Coming in of the Term: But 


the Defendant may be brought into Court at Weſtminſter e the 
old Writ. 480, 542, 606. 


And if committed to the Marſhal, He may afterwards, by Rue, 


without a new Habeas Corpus, be brought up, to be bailed. 460. ; 


For a Wife. See Baron and Feme. 


F or a Young Lady, who had been decoyed away from ber Father, 5 


606. 


No Peer or Lord « of Parliament hath Privilege againſt being com- 
pelled to pay Obedience to a Writ of Aalen Corpus directed to 


Him. 632. See Privilege. 
For impreſſed Men — Two different Rules were * noon the 
Merits, but without * 637 and 638. 


Hawkers, Pedlars, and Petty-Chapmen. 


A Angle Act of Selling does not make a Man ſuch a Trader as obliges 


Him to take out a Licence. 6x 3 614. Tee Convidtion. 


| High-way. 


4 


The Owner of the Sai may recover it, in Ei — ſubject to the 


Eaſement : And He has a Right to the "Freebold and all Profits 


above and under Ground, except only the I of . 


143 to 147. See Ejeciment. 
Nuſances near it. 337, 338. See Indiftment. 

Repair of Roads or High-ways incigſed by the Owner of the Lands 
adjoining. 465, 466, 

Change or Alteration thereof mult be by a Writ of Ad quod . 


403. 
Ras of a Road altered under 3 an Ad gud damnun. ibid. 


 Indifement. 
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A Short JE erence, Ef. 


— 1 — at 4s 


ee 1 


: 0. & 25 


"Indictment 


N 5 Eliz. c. 4. may be found at the N of a City a or Bur 
O rough; but not out "of the County, 251, 


For a Nuſance, in erecting Buildings at the Parih of T. near the 
King's Common Highway there, and near Dwelling-houſes ; and 
there making acid Spirit of Sulphur, whereby the Air was im- 
pregnated with 107 me and offenſive Stinks &c : To the Com- 
mon Nuſance of All Perſons inhabiting Se and paſſing Sc. 


to 
00 1 gre 22, (about cutting Leather) 8 50. An Indictment 
lies; but not an Information before the Lord Mayor perſonally : 
For the Juriſdiction is given to Him in Sefions. 389, 390. 
For a Nuſance, in placing a Perſon (tor ſeveral Days) in the Foot-roay 
of the Public Street in London, to deliver ou printed Bills—quaſh- 
cd, as not indictable. 516. 
Lies not upon an Act of Parliament which creates a neu Offence 
aa ad preſcribes a particular Remedy. 545. 
_ Fo or exerciſing a Trade, contrary to 5 Elig. c. 4. See Trade; Soldier ler, 
0 Slalutes, . qui tam __ | ö 


Inkerioꝛ Court. 


Proviſo of 21 Jac. 1. c. 23. F 6. © that it ſhall extend 15 to 

* ſuch as have Utter-Barriſters of 3 Years Standing” —explained, 

* that ſuch Utter-Barriſter muſt be preſent at the Trial. oy '$1 5. 
See Procedendo, Statutes. . 
They may ſet 4ſ 4 regular. interlocutory Yudements, in order to let 

in a Trial of the Merits : But they can nat ſet aſide n 6 

N for . 571, 572. 


 Jnfozmation. 


For a | Calle (to fight with Piſtols) was denied: Bete the 


Perſon applying was the fir/t Sender of it; and ought therefore 10 
be left to his ordinary Remedy. 3 16. 


For a Challenge. A Rule © to ſhew Cauſe” was made, upon pro- 
ducing verified Copies of the Letters eme ing the Challenge. 
40. 


This extraordinary Remedy ſhall not be allowed to Cleats againſt 

Otber Cheats. 548. 

Againſt Juſtices of Peace, for refuſing to grant a Licence under 
26 G. 2. c. 31. was denied, becauſe the Juſtices of the Diviſion 
have the Sole Diſcretion, without Apel and they acted with 

Purity of Intention. 501 to 5e 5 


2 But 


But if they — chis n with Partial 
or Corruption, an Information ſhall be — Page 561 to 565. 


Information in Nature of Quo Warranto. 


For holding a Court of Record, within a Charter-Burrough, fo 


preſiding therein, in the Abſence of the Bailiffs. 40), 408, 


It. Is no Charge of uſurping the Office of Bailiff. ibid. oy, 


ad. How far the 9 Ann. c. 20. F4, 5. extends.  thid. partibu- 


larly, as to Coffs. ibid. 


2d. The Statute-Judgment. E. that the Relator recover his c 
was reverſed. ibid. 


4th. The Common-Law Judgment (of Oufter) was affirm,” bid. 


Shall not be granted, after 4 great Length of quiet Poſſeſſion of the 


| Perſons under whom the Defendant claims. 433, 434. 
| Four may be conſolidated into One, on 9 Ann. c. 20. $4 where 
eve | Rights may be properly determined on One. 57 3. 


Inkoꝛmation, qui tam, &c. 


For exerciſing a Trade, contrary to 5 Eliz. c. 4. Not having le ſerved 
an Apprenticeſhip, may be laid at a Pariſh; and needs not aver | 


* that the apap did not then exerciſe the Trade.“ 360, 


On 1 J. 1. c. 22. (abviit . of Leather) does not lie before 


the Lord Mayor, alone, 389, 300. 
A Common Informer is not intitled to the ſame diſcretionary ndl 


gence, as the Party really e is. 402. dee Fracbice. 


Inquiſition. Ade Caroners 


Onan | um Death, may be taken by Juſtices of Gaol-Delivery, 
Oper and Terminer, or of the Peace, ; If omitted by the Coroner. 5 


18, 19. 
But it muſt be done publ ⁰ and pen. ibid. Otherwiſe, it ſhall 
be guaſhed. ibid. 


of b. Aion: 5 Of Intitling. 147 See Evidence. R . 


' Inſurance. 7b Poli. 
Double—The Idea of a double Inſurance. 494, 49 6 


A Perſon. inſured more than once, ſhall receive but One Satiofation. 


492. 
But various Perſons may inſure various Intereſts on the ſame thing : 
"Abd Each, to the ole Value. 493, 494, 495. 
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* Short Reference Ve. 


If 22 Papa. in infor the 2 with pepe — 
the Inſurers thall comibute amongſt themſelves. Page 495. 


The Act of 19 G. 2. c. 37. againſt r. d e and er 
e ene 


Jnteuttiun of the Parties 


; bite to 5 Wah both in Deeds and Deviſes, unleſs contrary to Law. 
| JW; 272; 273; 285, 286. 368 ee, Deeds, Ou: 


8 'Iffue 


Hnmatenil, see „ee. 


— 


At what reſpective Timts the preſent four were leon in. bg 2. 


Judgment 


9 May 1 entered nunc bro ow at the Diſcrotidd: of the Court 
148 and 226. | 
As: in GN @ Minh. Nonſiut. 5 
In Ejeftment, where One Defendant dies 
See Ejrftment, 


13 Jodgmacnt may be fer 4 by W Counts, Weng 
. yefular; in order to let in n Trial 10 the Meritt. MF $7 2» 
Much more, if irregular, ind. 


fn iu and Trial. 


Jurisdition, | 


The Want af. it, is a Reaſon for quaſhing an Information upon Mor 
Hon, 388 to 391. : 


| Jurozs: Jury. 
Special hw PE for Non-Attendance: But taken off, the next 


Day ; a full Jury then appearing. 274. 


The Jury are the proper Judges of Caſes depending exfirely on 9 
cumſtances. bog. See Verdict. 


So, where the Evidence is nearly in ; Equilibrio. 393» 394. 397. 
See Verdict, Prattice, 


But a Verdict gain, Evidence, or againft greatly prepoderating 
Evidence, m W 160 be ſet afide. ihid 


The- Betting af afide "their Verditts, and ng new Pal, Aru 


| "aid vindicatet. 393 to 398. 


1 8 


1 * n 


2 Shore b Ret — . — —ͤ — 


404.03 | Yulbies of of Pence: If: wha q | ad), 
Juſtices at Sem have a Right of of Judging with the 7 Tasia ; 
r 


of Diſcretion, upon an Appeal from an Appointment of Over- 
ſeers, as the 710 Juſtices 428. Page 246, 247. 

And they need not. give any Reaſons : but ſhall be preſumed to have 
. ated on proper Grounds. ibid. The Court will intend. every 
Thing in favour of their Orders. 247. 

So, if they give an imperfect or inconcluſive Reaſon, yet the Court 
will preſume their Orders to be right, if they poſſibly can. ibid. 

But if they give their be , Reaſons ; And they are manifeſtly bad 
repugnant, or concluſive qgainft heir Order; the Court will 
then be obliged to adjudge the Order had. ibid. 

Qu. r the Office of Overſter is incompatible with that 
of an Acling Juſtice: n the ourt did enter into this general 
Queſtion.) ibid. VN 5 
Refuf ing to grant Licences to keep Ions, or to ſell Ale—See this 
Subject fully diſcuſſed, Pa, 5 56 to 564. See Licences, Infor- 


mation. 

Warrants of Diſtreſs upon n Nor- Nate - 

- 1ſt. Ne Aclion of Trofoal will lie againſt the Joſtices, ah 
the Rate and Aſſeſſment be bad; "Sons Ne 581, 
"$87. - 7 

2d. Nor upon the Doren: I not being id ſo as to make it 
a Treſpaſs ab initio. ibid. Mt 

3d. And the Juſtices can't be 7 repaſſrs by what the Qn. 
afterwards. do. 587. Wo 9 

Commitment of Wire, as well as Huſband, king Borifh.Puor, 

| RETURNING fo the Pariſh from whence they had been legally 


removed, without * a Certificate, 895 to pits. Seo > 
Feil fur. : 


*{* ; 
£ © + £ 3d. 


—— 


Land. . e Seifo in, 2 
I. 0% Alienated, in che Times of the ancient Feudal Lay; wh 5 
See Alienation. 5 


Landtag. See Reus, nee. dne, RX 


4 : * * : Tr; * 1 
＋. 
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8 128. "Goo 1 ak 
A Leaſe is a \Contradt between Landlord — Tabant, 3 
Beth are bound in ua Spipuladdons Aud it can be no Leaſe, 


i 1 _ unleſs | 


„ 


2 — 3 — 


A Short Reference, S 


unleſs Uebe Perſon agrees 70 bir the Thing demiſed, and fo Ay 
the Rent, Page 122, © 


For, a Sale and a Leaſe are the fume Geri of Conta. 10 


Leather, 


Cutting it. See Statutes 1 . c. 22. F 50. (under Pa. zoy, MY 
and again under Pa. 30g.) 


Legacy 


ba veſted Intereſt, — * the Time is annexed to the Payment only; ; 
and not to the Legacy itſelf: Otherwiſe, where the Time is 

Part of the Condition of it's becoming payable. 227. 

The Term © Legacy” may be applied to Land as well a as Money, 

271 to 273. dee Deviſe. 3 


'T 
4 
A 


Licence. 


To keep an In- The Yutices of the Divifien have the ſole Diſcre- ; 
tion. 556 to 565. See Statutes (26 G, a c. 31 10 and We 

tion (againſt Juſtices, for refuſing One.) 

To fell Ale. V. ſupra, and Information. 


Limitation 


Of Quo Whrrants Informations. See Informations in | Nature of Wo 
Marranto. 


Of Bond. — About 20 Years is cm taken to Wa 1 


Time: But it has been left to a we upon 18 Teage (by Lord - 
Eh 434. | 


London 
Cuſtoms— _ 
iſt, If put in Lie, are triable by the Mayor and Aldermen, by 
the Mouth of their Recorder. 249. But there muſt be 8 proper | 
Surmiſe, in order to this Method of Trial. zbid. 
2dly. The Recorder certified ore tenus at the Bar: (Which has not 
been _—_ "ne at the Bar of this Court, within 200 Years a ) 
248, 249, 
zdl. The Cullom certified by Him, was © That if One Perſon 
* has a Houſe which has ancient Lights fronting oppoſite to 
or over an adjoining Houſe or ancient Foundation of a Hoſt, 
the Owner of the latter Housk or ancient Foundation of--a 
_* Hovse, may exalt his Houſe,” or rebuild upon ſuch ancient 
| EY «© Foundation” 


A Short Reference) Ec 


8 — — — Fore 
DOD. — 8 * 


—— 20 Ks. _ 


— Hvſes tore: Highth that he-ſhall pleaſe, — 


. againſt and oppoſite to the ſaid ancient Lights of the Former, 
and thereby 06/eure them: But this Cuſtom; is confined to 
Meſſuages or Hovses ; and bon not extend to OTHER Erections 
or Buildings, Page 248, 249, 250. 
Licher IN Srss10N8—Liis Juriſdiction under 1 = 1. c. 22. § 50. 

about cutting Leather, See Statutes. | 


ng 5 
Toꝛds, 
Their Privileges. 632, See Privilege. 
1 
MPandamus 6 


Ter- i; a REY under a B y-Law. See B * 7" 


To approve a Petſon arbitrarth and without Cauſe diſapproved 
of. See By-Law. 


To a Viſtor © to exerciſe his Viſitatotial Power over the Temparal-, 
lies of a Cathedral Church, concerning! the intermediate Pro. 


Ws during the Facancy 0) a Stall „ as beg a i 
ter proper for an Action at! aw. 567. 


| Maxims. 


ec * Bogi Jadich eſt, nackes JorrTian”— —is the true Text; Not 
858 Puriſdiftionem,” 304. N ; 


« 5 
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Payment of it into Court. 578. See Prachice. 

PMoꝛtgage. 

By Bankrupt, 477. 478. See e e 1 
Sutuak Debts. See 2 T. —— WW 


| fa | Trial. See Proffice, Ake 7 die. 


OR Exceſfivencſs of * Damages. See Verdi. 

As no more than having the Cauſe more deliberately es 
by another Jury; when there is a reaſonable unf or Herr“ 

| e e arch 8 That Fuftice has 91 boen done.“ 03936: 
nds | 212 
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A Short Reference, Ec. 


— 
* 
5 - 
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It is aceflary to Juſlice, that unjuſt verdicts ſhould be re- conſidered. 
Page 393. 

And it is always on Payment of C 12 to the Party 1 in Foſſeflion of 
the Verdict. 394. AX 


The Courts of Law grant New Trials of late Vears, more liberally 


than they did formerly: And Why they do ſo. 395. 
The Groungs on which they ought to be granted. 393 to 95 


Non⸗ kult. 


Action ind Tuo; Judgment AGAINST One, by Default; Rule 


for Judgment FoR the Other, as in Caſe of a Non; ſuit, purſuant 
to 14 G. 2. c. 17, { 1. Vet this Defendant cannot have his Coſts 


taxed as in Caſe of a Non-ſuit ; becauſe the Caſe of a Non-ſuit 


| does NOT here exiſt : For if the Plaintiff be non-ſuited, He muſt 
be out of Court as againſt Both Defendants ; whereas He has 
Wee Judgment againſt One of them. 359. 


Notice 


Sho of an Inquiſition at the Aires, upon an untimely Drath, where the 


Coroner has omitted to take One—is neceſſary. 19. 


: Of being elected on the Livery of a Company—given, © to attend at 


the next Court of Aſſiſtants, to take upon him the Livery. 5 

| 239, 240. 
Iſt. The Notice ſhall be intended to be regular : Per Deniſon 
bag, 
1 A Livery-Man 4 the 9 ought to know when the 


duet Court is: Per Lord Mansfield. 239. 
To Corporators—Of Courts, which their general Duty obliges them 


to attend Where it muſt be 8 540, 541. See Diſ- 


© franchs rſements. 


Nuſance. 


1 Writ to the Sheriff « 20 abate it.” See Practice. 
Calling a thing a Nuſance (in a Plea) will not make it ſo: This 8 


not alter the Law. 267. 


The Perſon injured by a Nuſance may not abate the Whole of it, 


where it ariſes only from Exceſs ; but only ſo much of it, as 5 | 


It's Exceſs above what is allowable, conflitute the N uſance. 
267, 268. 


In occaſioning noxious and ſacs den in a Pariſh, xx AR the 


King's Highway, and NEAR ſeveral Dwelling-Houſes. 3 36, 3 337, 
339. See Indiòi men: for a Nuſance. 
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1 Reference) , TY oy 


Offices. 1 due 
Gars of them, by Biſhops. Page 221 to 418 See 5 $, 


Orders & hard ar] 


Of Juſtices are intitled to all favourable Preſumptions. 246, 247. 

2248. See this at large under Title © Juſtices of Peace.“ 

Of Seffions upon a Turnpike- Af, for digging Materials in err 

Soil. See Turn- pi ges. 
| An Order needs not be fo firicly in Form, as an Ne d: 
An Alternative Charge is not good in an Indictment; but may be 
goed, in an Order. 400. This was an Order on 11 G. 2. c. 19. 
53. for preventing Frauds by Tenants: The Orders were affir- 
med; though it was objected, as follows, viz. 

Iſt. That it is only an alternative Charge < That the Defendant : 

© aided and aſſiſted in removing OR CORTE the Tenant's 
Dee, 

5 24d. It is not charged That the Tenant Himſelf did remove 

1 = Ms * nor That the Den aided and Oy: nM. * 

ibi 

To appoint Overſeer—appointing MORE thay F OUR, is bed. 452. 
For aſfſe ſing One Pariſh, in Alp of another ; ; purſuant. to 43 Elia. 
C. 2. 


ift. If within the fame Hind, Two Juſtices have husten 
$70, 577. 


2d. If the Hundred is not able, Then the Cds are to aſſeſs 
any other Pariſh within the County. ibid. 


3d. The tuo Juſtices muſt ſbew that both Pariſhes are within the 


fame Hundred or Diviſion * or N. to Hundred. 
. 


. Orders of Removal. wy dg he 
1 Rein Caſe u 
1 The general Rule how to izle all Caſes of this Sort. a SY) this Head, 


The Juſtices have 20 Power to remove a married Woman en her _— 
or the Ac- 
Huſband s owN Properly, upon her being only LIKELY to herpme e commodation 
8 chargeable. 53. 2 
2 The Tenant's being rated AND paying the LanD-tax amownts 0 


Aſſiſta 
ſuch a Notice as gains him a Settlement under 3, 4 V. & M. the — 


. 11. $6: Although he be repaid it again, by the Landlord, Scfions. 


X e a Tide-Waiter, by the ColleQor : :) And this, thongh it be 
duo Quarters only. 247, 248. 


An Apprentice (by Pf) . —. voluntarily permitted be her 
15 Maſter to go and work elſewhere for her own Benefit, and ac- 


cordingly 


—_ — —__ * r 


A Shore deen Be. 


cordlingly ſerving Ather Maſter in another Pariſh e 40 Days; 
then returning to her Indenture-Maſter, and ſtaying with him 
only 8 Days, at the End of which, her Apprenticeſhip expired, 
is ſettled in that other Maſter's Pariſh; where She ſerved 40 
Days : For ſuch Service was UNDER the Indenture, which Was 
never diſcharged. Page 307, 308. 
The Wir and four Children of Richard Crockford | jun. were re- 
moved from Elvetbam to Alton: Which Order was confirmed by 
the Seffions; and both Orders were affirmed by this Court, This 
Nicuhard Crochford' s Father and Mother came by CERTIFICATE 
from Alton to Eluetham; where this Son was BORN, '8UBSF- 
QUENT to the Certificate. He became- a hired Servant to Sir 
Hurry Calthorpe, at Elvetham (the Place of Sir Harry's Refidente, } 
and ave bim, in all, ten Years. But the LAST 40 Days of 
the ſecond Year's Service was at Scarborough : Where, without 
ever quitting his Service, He applied to his Maſter, at the End 
of the ſecond Year, to make a new Agreement for another-Year. 
- His Maſter faid © It would be time enowgh, when they reratned 
Home to Elvetham. Whereupon the Servatit continued on, 
for about ſix Weeks, till they returned. Then he was 8 
Hired by his ſaid Maſter, for a third Year, at advanced *Way 
and ſerved it out, in Elvetham ; and continued 7 Years mots i. 
the ſame Service, in Ekvetham. After which, he married: this 
Wife, and had theſe Children. 308. 
1. The Wife and Children were property paid to the 8 bf | 
the Huſhand and Father of them: And if He ſhould in {Mare | 
come to Elvetham, he may be removed by another Order: N 
i, 
2. Alton, which gave the Certificate,” was that proper! Srtoment, 
310 to 314. . 
"ſt. Though a Servant may gain a Seitlement in a Place Aatiere 
his Maſter bas none, or where the Maſſer ue ver e Brmfel, LM 
. 
2dly. Yet this Servant gained no Settlement at Scarborough (where 
his Maſter only: went as a Caſual Syjaurner, not as an Inhabi- 
Wat.) . 
s Beſides, here was mot any Finiſhing or End of the original 
Contract, by what paſſed at Star wer On the contrary, it 
was adjourned and continued; And the Re-biring for the third 
Fear was franſacted at Efvetham. . So that the Whole was a 
 ConTINUATION of the Original Service firſt BEGUN under the 
Certificate from Alton. 2 
An Order of CoxyIxMATIoN (upon Appeal to the $efiions) is con- 
Clufege, and binds all the World: But an Order of DriscuAarGe or 
RevexsAL is only final between the t200 then contending Pariſhes ; 
And no-Th:rd Pariſh is bound thereby. And this D: Hinction is 
a ſettled, and quite * es EEE For the two conten- 
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ding Pariſhes have been fully heard ; The third Pariſh, not at 
all. Page 354 to 3865. N 
The Culxp of 4 e er Perſon, having regularly gained a Set- 
tlement in a third Pariſh, may, ar TER bat, gain One in the 
certificated Pariſh. 357 and 358. Oe 
A bond fide Purchaſer of a ſmall Purchaſe under 301. Value, if rated 
and paying towards the public Taxes of the Pariſh, does, by ſuch 
being rated and paying, gain a Settlement that ſhall continue beyond 
: w_ 1 of his Inhabitancy. 370. For 3 
1ſt. The 9 G. 1. c. 7. § 5. was only levelled againſt fraudulent 
Purchaſers. id. ” . 4 | | 1 hr 
2d. The 3, 4 V. & M. c. 11. 6. is not affected by g G. 1. ibid. 
zd. The Pariſh is not obliged even by 17 G. 2. c. 38. to rate a 
Perſon uſit to be rated. 371. e AE ira pon. 
A Hiring for Eleven Months © and to give a Montb's Service in, 
b beyond the Eleven Manths''—is a Hiring for 4 Par. 372. 
A Queſtion was made concerning the Neceſſity of a Pauper's ta- 


king out Adminiſtration, in Order to gain a Settlement: But this. 


Queſtion was not now determined; becauſe it was holden to be 


ſtated as a Fact, That the Pauper had a derivative Settlement“ 


(excluſive of the Claim under Adminiſtration.) 435. 


A Hiring for One Near, to wit, from Mzchaelmas 1752 to M. 17 53, 


with Liberty © ta let himſelf for the Harveſi- Month, to any other 
“ Perſon,” is zo Hiring for a Near. 496, 4979, _ 


The Gonfiru?fion has been favourable as ta the Service; but more 


.  fprit as to the Hiring. ibid. 


An Apprentice (by Pariſb-Indenture, till 24) was, by a moſt 4 
plicit and formal AGREEMENT between bis Maſter and bimſeif, 


_ . DISCHARGED from his Apprenticeſhip, And the Indentures de- 


livered up; the Apprentice being then vuNDER 21, He then 


left his Maſter; and was regularly hired for a Year, and ferved 

or @ Year in A. He gains no Settlement in 4. 500, gol. 
1it, The Infant's Conſent is of no Validity: (For, being under 
Age, He cauld not conſent to his being diſcharged.) 501. 


ad. The ſubſequent Service of the Apprentice, under the Hiring 
for a Year, gained no Settlement; as being by the Maſter's 
Leave and Conſent, and ſo a Service UNDER the Indenture. 


Z 3d. For this is no EXPRESS and EXPLICIT Leave given by the 


Maſter to a PARTICULAR Service; but intended to be gene- 
ral, and even founded on a Miſtake. ibid. See ante, under 
Pa. 307, 308. 5 


Daniel Harrijan, Mary his Wife, and William their Son (an Infant) 
went by CERTIFICATE to reſide at Cold-Abfton. Her Fatber, 


being poſſeſſed of a Term in a Tenement in Cold- Abſton, died inte/- 
tate, leaving Her and Five other Children. Daniel and She and 
Milliam (then under 5 Years of Age) entered and took Poſſeſſion ; 
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* Short Reſefence S 


and Dona an Mary have derbi ever fo nce, (being 29 + Veste 1 5 
But No Adminiſtration was ever granted either to them, or to 
any other Perſons. William lived with his Father and Mother in 
the aid Tenement, till Bor 8 or 9 Years ago: When he mar- 
tied, and lived ſeparate, but gained no other Settlement. Daniel 
(the Father) ſerved the Office of Tithingman for the ſaid Pariſh, 
for half a Year, about 25 Years ago; and the ſame Office again, 
for another Office Year, about 5 Years ago: The Cuſtom there 
being “ to ſerve it for Half a Year only, at a Time. * "All of 
them were ſettled at Cold Aſhton, 5 10. 
-_ The 9, 10 V. 3. c. 11. mentions the ** Taking a Leaſe of 
n a Tenant of 101. per Annum Value, or © Executing ſome 
* annual Office in the Pariſh,” as the ONLY Methods by which 
a Certificated Perſon can gain a Settlement. 507. I 9151 
2d, But by a reaſonable Conſtruction, an ESTATE of a Man' s , 
from which He cannot be removed, is within this Act. ibid. 
a0. The Office ſtated in this Cuſtom i is not an ANNUAL Office; 
but an Office for Half a Year only. 504. 
Ah Daniel, the Father of William, here e fuch a a 
as rendered him irremovable. 508, 509, 5 
1ſt. It was a 20 Near's Poſſeſſion : Which will maintain or de- 
fend even an Ejectment. ibid. 
2dly. Ajter ſo long a Poſſeſſion, a e Tithe to it fall be 
preſumed, ibid. 
- 3dly. As to the general Queſtion « Whether the mere Poſ⸗ 
e ſeſſion of a Term, by the ſole Next of Kin, wiTHouT 
Acdminiſtration, be ſufficient to render rremoreable; 2 
it is out of the preſent particular Caſe. 
ml William, the Sox of Daniel, here gained a derivative Set- 
tlement in C. A. from his Father. ibid. ; 
Iſt, The Children of all Parents muſt have the Settlement of 
the Father, TILL They acquire Another for themſelves. ibid. 
adh A critical and ſevere Scanning of Words and Erne 
ſhall nor be admitted, to prevent this. ibid. 


he Order of Seſſians made on Appeal is not obtiged to ſtate the Caſe 


Jpectally : And, where their Expreſſion is not abſolutely clear 
and explicit, They ſhall be intended to have done right. 5 14. 
An Unmarried Perſon, not having Child or Children, may be bired 
for a Servant, and gain a Settlement by the Service: (by 3, 4 W. 

& M. c. 11. $7.) 546,547, 548. 

1ſt, Such Perſon muſt be unmarried, when hired. ibid. 

24. One was hired conditionally, being then married ; His Wife. 
died; then the Hiring was completed by the Principal, Who 


ſtood at Liberty to have diſſented. This Naar Was 5 holden un- 
married, when hired, ibid, | 
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Short Relſerencen S 
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An font, of 3 Years of Age, was hired, to Work in Silk-Mills 
for 3 Nears: But the Maſter was nat to find Diet, or Lodging; 
And the SEKvice was to be only Eleven Hours in the fix Working- 
Days; and all the Re. of the Time, as well as on Sundays, the 
Child was to be at it's own Liberty and it's own Matter, ey 
gains no Settlement. Page 565, 566, 

Iſt. Here is no Sort of Foundation for One, upon the Fi oot of: an 
Apprenticeſhip. bid. 
ad. As a Hiring and Service It gains None. ibid. Pore 1 
It. The Infant is not bound: Though an Infant has an Ele 
Lion to affirm his Contract, if he pleaſes. 566. i 
-\2dly. The Contract itſelf is not a Hiring for a Near, within 
e $ 7. ibid. 

Theſe Determinations (upon the Poor-Laws) ought to be according 

to plain common Senſe, without Subtlety or Nicety. 393. 595. 


A Hiring for a Year, was neceſſary by 3, 4 V. & M. c. 11. 87: 


A Service for a Year was added by 8, 9 V. 3. c. 30. $4. 593. 


And, by the Latter, a ConTInuING and ABIDING in the Jae 


Service, during the Space of one WHOLE Year, is made cllental. 
ibid. 


_-bſbo The Maſter's Leave makes i it a Continuance i in the fame Ser- 


vice. 
2d. If there be a continued Service for a whole Year, it it is REY 


though the Hiring and the Service be not Both under the ſame 
Cantract: Provided there be both : a Hying, tor a Year and a 


Service for a Year. 592 to 596. 


3d. A ſmall Interruption of the Service ſhall not hurt. * 
1h. But a total Diſſolution, or an abſolute Diſcburge, or what 


entirely breaks the Connection, is fatal to the Settlement: For it 


mult be an uninterrupted (i. e. an undi ſſobved) Continuance of the 


| fame Service. 593, 594, 59. 
Rating the Houſe to the Poor's Tax, without e ning the 


Tenant, is ſufficient to gain a Settlement : The Land-tax, Poor's 


Rates, and all other parochial Taxes were paid by the Tenant ; 


and the Receipts given to him, by the Overſeers, in his vun 


Name; and He had agreed to pay them. This Rate was © on T. 


C.“ (who was the Landlord) * OR Tenant. fp 23. V. e 
| (unde Pages 247 and 368, ) 


Overſeer. | 
A A Tuftic of Ponte, who was alſo a Half-pay Lieutenant of Mokines, 


appointed Overſeer of the Pariſh where He reſides and acts. 246, 


247. See Juſtice of Peace. 
No 9 Number than Fou can be appointed. 44 5 to 4 53 


Outlatoyy, 


—_— —J 


8 Short Reference, 8 &e. 


Outtawry. 
Error (Writ of) to reverfe an Outlawry. (The prefent One was 
in London, for High J reaſon in dimintſhing the Coin.) Fage 
638 to 64 
it After Plea, the Defendant may have Counſel, upon the Co- 
lateral Matter. 638. 
2d. If, upon being arraigned, the Defendant pleads Non-ldentity, 
it is to be tried inſlanter. 638, 639. 
zd. If Error in Fact be alledged, the Attorney General may con- 
eſs it, tho not true: But He can not do fo, if the Error aflign- 
ed be an Error in Law, 642. 
4th. — 9 Errors were objedted ; (Which were not now deter- 
. mined 
1ſt, That the kind Capias ought to have bad either 35 or 4 
Months between it's Tefte yo, Return. 639. 
2d. That there was a Diſcontinuance of Proceſs. 639. 
34, That the Outlawry was faid to be pronounced by Mr. 
King, the Coroner : Whereas the Lord Mayor is. perpetual | 
_ Coroner ; and the Recorder is to pronounce the Dy 
639, 
4th, That He is not faid to be outlawed fecundum legem « et con- 
© ſuetndinem regni. 640. 
5th. That the Name of Office (Vicecomites) is not ſet to the 
Return of the ſecond Exigent. 640. 
6th. That the Writ of Proclamation is tefled and wind s 


the fame Day. And the Return does not Jdecify the kr 1 


. --ticular Proclamations. 640. 
7th. That the Defendant was out of the Kingdom when the 
Outlawry was pronounced. 640. : 
"8th. That the Huftings are not fall to be holden ce in and fo 
. the oY of London. N 640. 


| parih-0 Clerk. 


HE Office and the Fees are (Both of them) of temporal 6 
nizance. 307, 368. See Probibition. 


Pariſh-Pooz.. See Orders. 


Rr TURN ING to the Pariſh from whence removed, without bringing 
a Certificate, is puniſhable by two Statutes, viz. 13, 14 C. 2. 
c. 12. § 3. and 17 G. 2. c. 5. FI. by Commitment to the: Houſe 
of Correction Sc. Page 596, 597. . 
1ſt Qu, Whether a previous Conviction be neceſſary, upon the 

former Act: (The Latter expreſly requires it.) 598 to 604. 


2d. Qu, Whether a WIr returning with her Huſband, to the 
Pariſh from which Both were legally removed, and bringing 
no Certificate, is kable to Commitment, as well as, the Huſ- 


3 5 8 band. ibid. | 21 ; «af 
3d. Though 13, 14 C. 2. c. 12.4 3. is, e Words, 
tied up to Perſons going To woRK in another 


up to that particular Caſe of going to work, only. 601. 
_ 4th. But a general Commitment to the Houſe of Correction, 


© UNTIL diſcharged by due Courſe of Law,” (indefinitely, amd | 


without Limitation of Time) is not good within either Act: 
Por the Former requires Puniſbment | 
© "Latter requires the being kept to bard Labour, but limits the 
Confinement nat to exceed One Month.“ 602, 603. 


ih. An A&ion lies by Huſband and Wife, againſt the Juſtice, 


for this illegal Commitment; 
biand's illegal Act. ibid. 


HParliament, 

Lords of i. Their Privileges. . See Privilege. . TT ; 
F Payment of Money into Court. See Praftice. f 

Peace, See Security of the Peace, Attachnient, Ar- 


ticles. 
Peers. 
Their Privileges. See Privilege. N | 


Plea. 
Immaterial. See Repleader. = 
Liberty to amend it. See Repleader. 3 
Mae (within the Terms of the uſual Judge's Order, giving Time 
t plead, upon certain Terms, whereof One is to plead an ½ 


8 e ſuable 


Pariſh, yet it 
has always been conſidered as general, and as wot being tied 


.as 2 Vagabond;, and the 


although it aroſe from the Huſ- | 


, 9 — 2 
233 


— — * — 6 — 


"Ae Short Reference, Oe. 


„ 


= © ſuable Plea—”) A Plea (to an Action upon a Bail-Bond) If | 
„ 23 H. 6. c. 10. and that the Bond was taken for Eaſe and 
« Favour Se; 9 "35 „ iſuable Plea, within ſuch Order, Page 
605. h 
So is a plea of Tender. 59. See Pleading. 
But not a Plea in Abatement. ibid. | 
Il | 


Ppleading. 


A Abet, ated | is 10 Extinguiſhment of the original Debt: And 
therefore it is no Plea in Bar to a Demand of a Debt of the ſame 
Degree. Neither can a Note of Hand be pleaded in Bar to an 
Action upon Simple Contract: Though a Bond may; becauſe 


it extinguiſhes the Debt. 9. But One Bond cannot be pleaded to 
Another. ibid. 


A Plea of Tender, is an iſuable Plea, within a Judge's Order giving 


Time to plead, woes the uſual Terms «of pleading Mbh on 


© Sr. ”» 


A Plea in Abatement 1s not ſo; (becauſe it tends to delay the Plain- | 
tiff.) 2614. 


- A Plea calling a T hing a Naſonce, cannot alter 1 it's Nature and nale 
it W 267. 
: ere See Repleader. 


Iflue muſt be taken upon a fingle PoIx T: But it is not neceſſary 
that that ſingle Point ſhould conſiſt of a fingle Fact on y 
(As if the Defendant juſtifies under a Right of Common, It 
is a good Replication and not multifarious, to traverſe * That 
the Cattle were the Defendant's own, anD that they were 
e [evant and couchant, AND that my were commonable Cattle,” 70 
320. x 
. Ww ere the whole Plea is denied, the Replication muſt conclude to 
the Country: Where only a particular Fact is denied, it muſt | 
conclude with an Averment. 264d. | 
Where a corrupt Agreement is pleaded, the Replication may either 
reply © That the Bond was given upon another Account,” and 
_ traverſe the corrupt Agreement with an abſque-hoc ; oR may deny 
the corrupt Agreement directiy, and conclude to the Wu 
ne 2855 55 
ai to indemnify againſt all Claim of Dower BY a Widnw, and 
againſt all Coſts Charges &c ariſing therefrom, Breach afligned i in 
a Bill in Chancery brought BY the Widow's sECOND HusBAND, 
for Arrears of Dower : In which Suit, the Plaintiff in the pre- 
ſent Action had expended 81. 105, 2 Ce ofts. Judgment for the 
Plaintiff, on Demurrer. 575, 576. 
1ſt, This is within the Vordo and Meaning of the Condition. 
2d. The Obligee, being already damnified, has an Bi FH 


* to be reimburſed, without waiting the Determination of 
the Suit in Chancery. 570. 
Policy 


— ** „ 


A Short Reſefencs; Ee 


* 


— 


Bal an Policy of Tf, 


Ga an n Eaff India-Ship, it's Body, Tackle, Apparel &c, and wilder 
Furniture; againſt Perils of the Sea &c, and Fire (exprefily ; 3) 


to any Ports and Places beyond the Cape of Good Hope, and back 
to London. At Canton, the Ship ſtayed to clean and refit: In 
Order to which, All the Sails and Furniture were TAKEN our 


of the Ship, and put into a Warehouſe built for that Purpoſe on A 


; SAND-BANK. in the River there: Where they were accidentally 


' burnt. This was found to be the well-known and eftablifhed 
UsAGE ; and to be prudent ; and to be for the general e of 

the Inſurers and All concerned. Page 347 to 353. 

Iſt. This is a Loſs within the Words and Meaning of the Policy 

347 to 353. 


2d, If the Loſs happens by the Variation of the Chanee; 0 fits 


Lian of the Voyage, or other Fault of the Owner ox Maſter of the 
Ship, the Inſurer ceaſes to be liable. ibid. 


39. Otherwiſe, if the Thing be done in the uſual Courſe of the 


V age, or ex juſtd Cauſa. ibid. 


Ach. 8 o, if a Ship, warranted to depart with Convoy, goes out of 
the Way in Order to have the Opportunity of Convoy, This i is 


no Deviation. ibid. 


Fh The efential Means and neceſſary intermediate steps muſt 


be taken to be inſured, as well as the End. ibid. 


6th. What muſt neceſſarily be underſtood, makes a Part | of the | 


Policy, as much as what is expreſſed, ibid. 


7th. This is a Loſs within the Voyage, though it happened (id 


ly. ſpeaking) upon Land. ibid. 


1 Stk. But the 29 have no Right to change the Bottom though — 0 


to a better or ſtronger Ship. 351. 


0 9th. A Deviation (without Neceſſity) determines the Policy, wi ; 


diſcharges the Inſurer. 351. 


DovzLE Inſurance—What is, and what is not ſo; and it's BY: 


fefts. 490 to 495. See Inſurance. f . 


Pooz-Larx. See e Orders Statutes, (4 3 Elie. c. 2. 5 1 0 


Rates. 


Powers. 1 
The Limitation and Modifying of Eſtates by Virtue of "Do 


came from Equity, into- the Common-Law, with the Shoe of = 


Uſes. 120. 


The Intent of the Parties who gave the Power, ought to bur, 
ever), Confiruttion of them. 120. 


* 
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The ſhall not he ee nor \their Conditions Fr but hall 
be STRICTLY purſued, in Form and Subſtance : And all Acts 
done under a Special Authority, not agreeable to it, nor Warran- 

ted by it, are voip. Page 120. 

* 0 mobs Leaſes, is of all kinds of Powers, the moſt frequent 

wid. 

of iſt, The Plan of this Power © to make Leaſes is For the mu- 

tua Advantage of Poſſeſſor and Sueceſſor. 121. 
2d. The Succeſſor therefore muſt not be prejudiced in peint or Re- 


medy or my other Circumſtance of full __ np Enjoyment. 
8 


Za. The two ufual Methods of Leaſing are, either © at the beſt 
Kent,“ or © upon Fines: And the Conditions in Favour of 
the Succeſſor muſt be purſued not only literally, but Aen. 
ten, 122, © 

"i 4th. If the ancient Rent is to be reſerved, It muſt be teſetved 
with Arr the beneficial Circumſtances. ibid. and pecifically 
too, (not generally only ;) that the Remainder-Man may be 
under wo Difficulty in avowing + For otherwiſe, it will be a 

void Leaſe, as againſt Him; though good againſt 'the Owner 
of the Inheritance. ibid. 


th. It can be 20 Leaſe, Ade both Landlord and Tenant a are 
bound in mutual Stipulations. + | 
6th. Where the Leſſee never executed any Counter-part ; never 
entered; never covenanted to pay the Rent; never conſented; ne- 
ver accepted the Leaſe, nor appears to have been in Poſſeſſion 
of it or 2 ever known of it; and conſequently, was never 
bound by it; Such a Leaſe is no Execution of the "pap ibid. 
Eſpecially, as there was 0 Clauſe of Re-Entry in it. 125. 
th. For every fraudulent, unfair, Prejudicial Execution o ſuch 
a2 Power, in reſpect of theſe in Remainder, is voip at Law. 125. 
th. But it is 15 Objeftion to a Leaſe made under a Power, 
That it is zz TRUST for him who executes the Power:“ Pro- 
vided the legal Tenant be bound, during the Term, 1 in rall 8 
ſite — and Conditions. . 


«9th; The Leaſe intended by every Power of Leaſing, | is the uſual . 
Huſbandry Leaſe, reſerving a Rack-Rent, 124. 


roth. A Leaſe, by Virtue of a Power, rates Effect out of the Set- 
Hlement that gives the Power. 123, 


Pra ctice. See Peril, Proceedings 5 Declaration, 
W Pleading, Repleader. TER 


All enlarged Rules to ſhew Cauſe, made in a preceding Term, muſt 
be 3 on before the laſt Week of the Term next i 5 
unleſs particular Leave be given to poſtpone. 3 

8e | : V, erdi& 


cn ">" _ 
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| Verdiftwgaink Evidence i is; in a-general, a good. and conſtant Reaſon 

for granting a new Trial. Page 12, But 

Cakes Verdict being found for the Defendant, and the Action ap- 
pearing to be frivolous, trifling, and vexatious, the Court refuſed 
to grant the Plaintiff a new Trial ; notwithſtanding it's being a 
Verdict againſt Evidence. ibid. 

All Cauſes flanding for Argument in the f. pecial Paper, to come on 
in the ſame Order in which they are there entered; and ſo to con- 


_ Funue to ſtand, till they ſhall be argued: And none to be put off, 


. without a previous Special Application to the Court. 52. 

A New Trial ſhall not be granted, merely to gratify litigious Paſſions, 
upon every Point of Summum Jus, or in hard Actions, or after 
unconſcionable Defences : J. pag the Verdict be again Evidence 
and the ſtrict Rule of Law. 54. V. ſupra, Pa. 12. infra Pa. 

Al Motions really and fairly ready - 1 Bar, made REMANETS ; and 


to be heard (though they take up 2, 3, or more Days,) before , 
the Dignitaries and Seniors at the Bar (hall be again called pon. 


to move. 57, 58. 

s Regulation of Motions at the Bar was made by Lot Mansfield, 
at his firſt Coming upon the Bench; but was otherwiſe; / his 
Lordſhip's Time, and eſpecially in Ld. Ch. J. Halt's Time; 

When the junior Barriſters uſed to attend many Days together 
vit bout Opportunity of making their Motions. ibid. 

Judgment entered nunc pro tunc, See Judgment. 


| A Motion for a new Trial, and a Motion in Arreſt of 7 THOR, may 


not be made both together : The former .mu/t precede. 334. 


Bail—The different Terms upon which they ſhall have Time to 


ſurrender their Principal, after a Writ of Error brought by him. 
340. See Bail, 


A Verdi obtained by Stratagem or unequitable Methods, ſhall be 
ſet aſide wirmouT Coſts on either Side, at leaſt; if not wih 


Cl to be paid by the Party who Jo obtained it. 35 % >, "up ra, 
under Pa. 12 and 54. 


Scire facias againſt Terre-Tenants—See Common Recovery. 

The Rule © about xoT guaſhing on MoT10N, but putting to demur,” 
does not hold; where the Court which is be wants Ju- 
riiſſdiction in the Caſe. e 
An, Eaſt-India-Merchant being bound af Bombay i in a 7 ond. 
| tioned © zo appear in this Court, to anſwer the Demands of a Black 

Merchant there,” was permitted to appear here and enter into a 


Recognizance with Sureties, in the Penalty of that Bond, and 79 | 


© the like Condition; after Notice to the Eaſt- India- Company. 39 


The Court will nat fer aſide (even on an Offer to pay the Coſts F 5 
a regular Non prof. obtained by the Defendant againſt a Common 


"" Informer : Whatever they might have done, if the Plaintiff had 


been the Party really injured, ting for Water and 3 2 


401, 402. 
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7 Short Reference, &t. 


Scire facias againſt Bail, AFTER Curran: of the uwe See 
Bail. 

Of bringing into Court, in Term- time, upon a Habeas Corpus Med 
in Vacation and returnable immudiate. 460. See Habeas Corpus, 
(under Pa. 460, 542, 606.) 

Rule to pay Money into Court, and ive it ſtruck out of the De. 
clatation; upon Payment of Cos rs; (in an Action upon the 
Caſe, for the Uſe and Occupation of a Houſe ; ;) was diſcharged 
as to the Co/?s 3, (i. e. permitted to be done WITHOUT paying Coſts; ) 
the Plaintiff's Action appearing to be brought and kept on Foot, 
very OPPRESSIVELY. 578, 579. 

On the 4% Day of a Term, an Attachment cannot be moved for; 
Except 1ſt. for Non-Payment of Cs; Or 2dly Againſt a She- 

riff, for not returning a Writ. 651. Alſo it may be moved 


* to quaſh an {na:&ment” (on the laſt Day of a Term: :) But not 
ce to quaſh an Order.“ F010. | 


Pꝛebend: Predendary. 2k 0 0 


Profits during Vacancy—Upon a Queſtion about the Right to them, 
an Action at Law, or a Bill in Equity, is the proper Method: 
Not a Mandamus fo the V7 tor. "I 67. dee Mandamus. 


- Preſcription. ee Declaration. . \ 


For, a Rebe of BurIAL in a Chancel, claimed as belonging .t to his 
Meſſuage: It was ſtated © That he had ſuch a Right; and that 
26. was due to the Pariſh, for EVER Perſon. buried in the 
e Chancel of that Church.” 443, 444. 


| ſt, This Payment is not a Condition Precedent, or Parcel of the 
Freſcription. . 


ad. But either a Cuftomary Payment, or, at leaſt, a CollteralÞ Preſ- 5 
if eription. 151d. we 


ay "= 
J 141 8 ok £5, 


0. gre” Pat dene 
Of . 1 | 


Of Lok ps of Parliament does not A to Pee the . of 
King's Bench from enforcing Obedience to a Habeas Corpus © to 
bring up a miſ-uſed Wife,” by ATTacuMenT. But the Cir- 
cumſtances of the Caſe muſt be ſuch as neceſſarily require ſuch a 

Method: And it muſt be cautrouſly executed. 631 to 636, (V here 
ſee all the Particulars of Earl Firrers's Caſe, previous and 79 
quent to his Counteſs's eV the Peace againſt him. Vid 
fra, next Article. p 

No Peer or Lord of Parliament hath Pri Hege of Peerage or of 72 

 hament, —. being compelled by Proceſ of the Courts in Weſt- 


5 1 3 minſter- 


Der Retente) CI —————— 


—— — — 
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— to e Obelhener to a Writ of Habeas Corpus, Tract N 
ed to him. N 25 | 
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| Protevendo | "08 ab) 


A 1 % 
{ * | 


Denied to a Burrough-Court, who had tried a Caſe & N 5 g 
PRESENCE of an Utter-Barrifter of 2 Years Stan did * 


les by 
21 F. 1. c. 23. § 6. Such an Utter-Bartiſter ought, in A Fre, 
eo be PRESERT af the ane $TS---. I oft 


9 s . : . 
ey ” : * * 2 * o 4 1 10 7 ( 3 
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Set aſide, We want of Howdy Name to the Proceſs 1 11 bing fer 
e "without his Authority. 2% 


Pꝛocels 85 
aide s Name. See Proceedings. 


SY Prohibition DIE 
To a Viſiter. See Vf net eee N | 
ae: in Prohibition—198, 16 4 
Iſt. The Defendant in Prohibition AY perhaps, a Right to 4 | 
mand it, where the Opinion of the Court is againſt him. 19h, 4 | 1 

At ” 


| | 
(ite But the Party applying for a Fehde = 10 Right to inſiſt 5 | 
upon declaring, when the Court are clear that his n 2 
is groundleſs. 198 to 205. 
To the a Court, to ſtay Proceedings on 5 6 E. 6. 6.4. I 4 
Which Act contains 3 diſtinct Clauſes levelled againſt 3 diſtinct 
Offences in Churches and Church-Yards ; 4/2, 1ſt. Quarrelling,: Chi- 
ding, or Brawling by Words only; ;  2dly. Smiting, or laying 
violent Hands; 3dly. Striking with a, Weapon, or drawing One 
with Intent to irike, (For which 2d Ages, the Offender 1 is 
; 772 fatto, to be deemed excommunicate. ). 8 it 
- Iſt, The Eccleſiaſtical Court may proceed upon the 10 wy ; 
Clauſes; and are not to be prohibited, 243, 244. But 5 | 
_ "2dly. Upan the third Clauſe, there muſt be a previous ConviFion. | — "1 
And a Tranſmiſſion of the Sentence, and a Declaration. 15d. 
3dly. But if they proceed for Damages, on either Clauſs, "they 
ſhall be prohibited. 244. 


| bay” The Proceedings of the two Courts are diverſo intutu 
This, to puniſh; that, to amend, 243, 2. „ 
To the e Coun—Ar ran Semtence=. Lei Src 1 
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4 Sbort Refetcnes) d 


1. Shall not go, voleſ Defect of JariſdiQion appears upon the 
Face of the Libel. Page 315. 
2. Nor even where they have tried a Cuſtom or Preſcription ; * 
vided, they have adjudged againſt it. 251d. 
. Otherwiſe ; where they have tried a Cuſtom or Preſcri og, 
' and adjudged for it; (becauſe they will eſtabliſh it upon fs 
Evidence than the Common Law requires.) 315. 
To the Spiritual Court, to ſtay Proceedings for reſtoring a Pariſh- 
'* Clerk, ſhall be granted: (For the Office and Fees are of Temporal 
 Cognizance. „ 
To the Spiritual Court, to ſtay their Proceedings i in a Cauſe rela- 
ting to the Will of a Fems Covert, who had Power (by her Mar- 
„ to make a Will: Qu. Whether 1 Will muſt 
not be Froved in the e Court. 432. See Baron and Feme. 


11 


by Promillozy Hote. Se Bill of Exchange. | 


ö If made payable certainly and at all Events, it is a good Note, within 
3. 4 Ann. c. 9. F 1. Otherwiſe, if it be contingent, and uncer- 
lain whether 1 it * (hall ever be 2 at all, or not. 287. $ 3s 
next below, 


18 


a 1 ſt, Tab is evan and i in ; al on 8 | 127%. 

| ifference. ibid. 
N 30 Ee Adding that tis the Day of the Infant ene 

e.”” 708 

a, It is Debitum in præſenti; though folvendum in far, 

8 al Fi. 

In the Name of T 29, bot figned by Ons only; ; promiſing * pay on 
4 "thee Death of G. H. e PRO VID ED He leaves Either of Us ſufficient 

A pay the ſaid Fatah On if We ſhall be otherwiſe able to pay 
<4 as 2 325, 326. 

Tm 116 This is not 4 negotiable Note within 3.4 im. . 9. Cr, I; 

49h being only eventual, not abſolute. Gia." V. ſapra. 

Adly. If it had, the Declaration might have been end that 
Wa ty fingly, who ſigned it. 325. 

N 1 But this Declaration was upon an ahſolute Note: Which 


Was not ſupported by producing this Congitonal Note i in Evi- 
90 © dence; but was z Variance. 325, 326. 
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| Quakers, 


A Short Reference r. 


Quakers 

EF USING to pay Tithes, Rates, or other Rights Dues.or Pay- 
L\ ments to Churches or Chapels, for the Stipend or Mainte- 
nance of the Miniſter or Curate, are compellable thereto, (if not 


E e 101.) by an Order of any Two Juſtices of the County 
or Place, Other than Patrons or Perſons any Way intereſted (who 


may alſo order Coffs, not exceeding 105.) Which Order may be 


appealed from, to the General Quarter Seſſions ; but ſhall ur be 
removed into any other Court, unleſs the TITLE of ſuch Tithes 
| Dues or Payments ſhall be in Queſtion. Page 485 to 489. 

1. The Act of 7, 8 V. 3. c. 34. 94. extends only to great or 


ſmall Tithes and Churcb- Rates; and is temporary: But the ſub- 
ſequent Act of 1 G, 1. Stat. 2. c. 6. $ 2. makes the former 


perpetual, and extends it to any Tithes or Rates, or any Cuſtoma- 

ry or other Rights Dues or Payments belonging to any Church 

or Chapel, which of Right by Law and Cuſtom ought to be 

paid for the Stipend or Maintenance of any Miniſter or — 
officiating in any Church or Chapel. 486. Hb 

2. Both Acts direct that the Proceedings ſhall not be removed in into 


| ANY other Court, (except the Appeal to Seſſions,) une fe the 


ITIrIX ſhall be in Queſtion. 487. 


3. They mean that the Title be really in Queſtion, and upon 1 
real Foundation of Controverſy: But the mere general Scruple 


of the Quakers to pay any Demands of this Nature, and their 


"conſequential Afertion © That the Right is in Queſtion,” 
(without ſhewing por what Foot,) is not a ſufficient Ground : 


for removing ſuch Orders. 488, 489. 


4. Theſe two Acts were made in Favour to, and * the Eaſe 
and Benefit of Quakers: And it would fruſtrate their End and 


Intention, if they might be thus evaded, either by their Obſti- 


nacy or mere general Scruples. 7614. 


3; A Certiorari having iſſued, grounded. upon 2 bid but 


general Affidavit on the Part of the Quakers, © That they con- 
© troverted the Title to theſe Tithes before the Juſtices, and 


that the Title to them was REALLY in queſtion :'' The Writ 


was ſuperſeded (upon it's appearing that this general Allega- 


: tion and conſequential Aſſertion had no better Foundation than 


' their Scruples or Obſtinacy as above,) quia improvid? emana- 
vit; the Return taken off the File; and the Order remanded. 
488, 489. 


6. But theſe Acts never meant to give the Juſtices Juriſdiction to 


determine upon the Right and Tit, where they are really in 
— and Queſtion between the Parties. 457, 489. 


* | Recog- 


* 


5 1 tans ET RO IEA) rants 


—— — — — 
r 3 a a — — 
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A Short Refetence/ Sr 


„ as a oh 
— — — — 


Retogntzante 


7 0 dente ve an Indifiaent from the Court of Oyer and 7 e 
1 at Hicks's Hall, is a Recognizance at Common Law, and not 
"axthin the Stat. of 5, 6 V. & M. c. II. § 2. Pa. 10. 
Sack: a Gommon-Law Recognizance, not within the Statute, ſhall 
_ | be diſcharged, upon the Terms of 1 it's being complied with; wb 

ont Payment of any C. 10. 
To remove an Indictment from the Quarter-Seflions, upon 5 6 10. 
M. c. 11. § 2. ſhall not be diſcharged before Payment of Cofts 
to the Proſecutor (after Conviction,) if the — bas be PROVED 
by Aßidævit to have been a. Guil Officer &c; atrTHover his 
Name be NoT INDORSED as ſuch, upon the Inditment : For the 
zd Section does not require ſuch an Indorſment, as neceſſary to the 


| Court's giving him Coffs ; (uy the 20 Section does indeed 
direct it to be done.) 54, 


my But No: Cos at all are payable on that Act; unleſs the Indictment 
was brought by the Party grieved, or by a 1 8 Ge 
or other Civil Officer Fransen as ſuch. 43 t. 


| Recovery. See Common Recovery. 


Vent. : 


AR of £8. 1 . . 28. 4 for the more effectual preventing FPhauds 
committed by Tenants, and for the more eaſy Recovery of Rents 
and Renewal of Leaſes. 616. See Statutes, I: | 


Repieader 


Shall be granted, where the Iſſue joined is immaterial and wud oil 

d not at all determine the Right : Unleſs the Caſe. itſelf appear 
to be ſ bad, that no Manner of Pleading could have helped it. 

. 

So, where the Iſſue joined is ſo very inconchyſre, that the Court can- 

not tell how to give judgment upon it. wid, 

But where it clearly appears that the Defendant can 8 10 9 T, Taleo or 
| Defence, whatever Shape or Form the Pleadings may be put 

into, there judgment ſhall be given and entered aan him, 
_ woithont awarding a Repleadet. 299 to 306. 


If a Repleader be 3 it muſt be wi THour Cofts. . 304. x 

f In an Information in Nature of Wo o Marranto, againſt, a Mayar, He 
claims under an Election and wearing purſuant to a Mandamus 
under 11G. 1, c. 4. and ſhews an Election accordin y, and that 


RY es was ſworn purſuant to the faid Statute : But v when he comes 
u — 


to 


_ *** — . 


en Reterenca Er e 


to to frraify the Manner of his being fates in, He (by Miſtake, in 
following an old Precedent) ſhews a Swearing purſuant to the 
Charter, but not Agreeable to ibe Directions of the Mandamus- Act. 
The Replication takes Iſſue on this Swearing- in: Which was 
found for the King; the Defendant nor being permitted to 
Evidence of his being ſworn in purſuant to the An; (which, 
ever, was, the ba) The Court held it right, that he Was wor 


hh permitted to give ſuch Evidence. But as this and Elxven other 
Iſſues were found 2 the King, without Evidence, they. conſi- 


dered the Defendant's whole Title, as One entire Title / (thoug h 

' ſplit into: Parts by the Replication ;) and were unanitfious in ting 
5 guide the Verdict, uro Payment of Coſis by the Defendant, and 

in giving him Liberty to amend his Plea; as the beſt Method of 
1 CO at 11 true e of ths * Fage 301 to 3% | 


Return 


. To A eee be taken off the File, on the Writ' N 


3 quia deen emanavit. 4587, 488, 489. Ses C 


5 of « Nulla Bona” upon Executions againſt Ow RIO 8. 


See * 


Roads, | See Highuays. 


Vules and Practice . the Caurt. gee Prattics 


"The great End of the general Rules of the Court is © to dd Mice: '» 


And therefore the Court ought to ſee that it be really attiined, 
A: 1 


— 


* 


e 


Security of the Peace. See Article of te Pee 
"Ba D 7 72 6% 1 "5 Ef > 


FA | Seiſin, 1 05 
% "HE tha of Seiſin, according to the Old Law, in ihe Times i 


of Feudal Tenures. 107. 
* I was the Completion of that Inveſtiture, by which the - Teas was 


admitted into the Tenure ; and without which, no no Fre Soul 
be conſtituted or paſs, 107. 


Mod of Seifin— a my N 

88 e Is immaterial, under a Lal by Virtue of a Pbibef: Be- 
© cauſe the Leaſe takes has out, of the Ser a wh OP, gives 
the Power. | 123. 3 3 | 


©? | 
CS 3 . , 


e. „% Gg- c AIR? 


: 31 Eliz. c. 5. wa 251, 2 52. See Fame. ho 


8 2 — —4ẽ— 
69636 = 97 — — — ad a 


2d. Mere T aking * without Buy or — oo r 
ſufficient to . with the 1 reſerved. ans 12 . 3 


Settlement 2 


of ww * See Orders of Removal. | 

Of Poor. The Determinations upon theſe Laws ir to Som ac- 
cording to plain common * without —_— or de £12 3, 
595. 


n 


"4 8 * ; 


Soldier. See Habeas N. Ch * F 


No Perſon liſted according to 29 G. 2. c. 4. F 14, ſhall be ae 
--oUT of His Majeſty's Service by any Proceſs other than for 8 
Criminal Matter. 339, 340. 


i 5 ot may be Surrendered by his Bail, in their own Diſcharge 


iſt. An impreſſed Man, in Cuſtody at the Gene may be brought 
up by his Bail, by Habeas Corpus: And when ſurrendered, 
is to be firſt comenittod to the Marſhal, and nflanter delivered 

to his Military Keeper who brought him up. hid. © 
/ 2dly. A Soldier at Large, (not in Cuſtody at all,) is to be Firſt 


nd to the Marſhal, but _—_— ſet at large : Per LANG 
| Mansfield. ibid. 


A Volunteer under 30 G. 0 8. is not privileged from Arreſts: Bot 5 


Perſons compelled againſt their Wills, are Rae . * N 
that Act. 466. 5 


Statutes. Boo Conflrufion. 4 os 


| 5 Elz. c. 4. See Trade and Trader: See Indietment alſo; and In- 
formation. 18 
„6 NM, & M. c. 1I. 8 . See Coſts, 1 . 


* 6 V. & M. c. 11. & 3. The Proſecutor's being a Civil Officer 


Ge may be proved by Affidavit : It is not eſſentially ab * 
it be indorſed. 54, 55. See Recognixance. 
18 Eliz, c. 3. See Orders of Baſkardy. 


6 C. 2. c. 31, F1. See Orders f Baſtardy. 
22, 23 C. 2. c. 25. See Conviftion. 


5 Ann. c. 14. See Convictiuunn. v4. 50 . 
3, 4 Ann. c. 9. F 1. See Promiſſory Note: l ps 


5. 6 E. C. c. 4. See Prohibition. | 1. fit 
= G. 2. c. 30. & 1. to prevent the Liſting bis Majeſty $ $abjedt to 


5 


ferve as Soldiers, — ng his Majeſty's Licence. See'-Felony. 


= 9, 10 V. 
4 . 


% 10W. 6016. See Arbitration, © © ter | 
I1G, 1. c. 4. See Mandamus, Pleading. he 

12 G. 1. c. 12. § 1, 2. See . on Bail-Bond. 

29 G. 2. 6.4. $14. See Seldier, Bail, Habeas Corpus. 


14G. 2. c. 17. F 1. concerning Judgment as in Caſe of a Noni ſuit 
See Non-Suit, Judgment. 


8, 9 V. z. c. 11. 5 7. concerning Suggeſtion of Death of the Par. 
ty, upon the Record. See Suggeſtion. 


5 Eliz. c. 4. concerning exerciſing ; a Trade in a Village. Ses 25 6 
mation, Trade. 


3, 4 V. & M. c. 11. 56. concerning Notice. see Orders of Re- 
moval, (under Pa. 247, 370, 371.) | 


9 G. 1. c. 7. 5+ 
17 G. 2. C. 38. | See 15 


26 G. 2. c. 54. (a Suſſex Turnpike Act.) See 7. urnpikes. 


29 6. 2. c. 57: impowerintz to ag Matervels"] in Private il "See 


Turnpi bes 


1. Joe. Is c. 22. § 50. (about Cutting of Leither) ier un Fur 
diction to the Lord Mayor of London 1 SESTLOND, within the _ 
5 3 3 Miles Gp of tt; 
- iK, This is zo ſummary Furiſdiftion given to the Myer, PER- 
 -80NALLY. 389, 390 


adly. But nh as Head of his Court of Seſſions. Wide 


gay: An Information therefore will not lie. ibid. But fat be . 


{ quaſhed on Motion. ibid. 


.,, Courſe of the Common Law; i. e. 7 Ina1ment. LO 
7 Am. o. 12. See Ambaſſadour. 


9 Ann. c. 20. d & to See Information i in Nature of 9! W Weis 


Mandamus. And 


N. B. This Act is legally, clarly, and correftly drawn : Per 


Lord Mansfield. 407. Judge Powell was the Perſon who Axe 
it: Per Fofter Juſtice. 409. 9 


3 6 W. G. M. c. 11. C 3. No Cots are carabls; unlefs the Phobcu- 


| tor be the Party grieved, or a Croil e Se. 431. e 


mzance, Certierari. 


407 T. 1. c. 19. § 2. See Bankrupt. (under Pa. 439, 449), 
43 Eliz. c. 2. 1 See Overſeers. 


30 G. 2. c. 8. § 5 & 20. See Soldier. 


15 G. 2 A private Act for dividing and 2 the . 


mon Fields of Flecknow in Warwickſhire, See Highway." | 


1 Fac, 1. c. 22, * The Duty of Tanners, Curriers, Shoeniakers, - 


and OTHERs Cutting of Leather. 


8 This Act was intended to ſecure the STAPLE of Leather; and 


is NOT confined to Name 1 in cke Trade of ey it. 
e 499% „ 


as . * 4®: "'% 


" 4thly. But the Juriſdiction muſt be cxereithd according to the | 


— — 
a rn ron 
—— —— —äRùàUiͥõ — — — 


wen . * 


A: Short Reſerehoo/)&e./. 


- > —ꝛ — —_—— ä — — 


B, 9 , een 
9, 0 W. 3. b. 27. 3 4, 34 See Say, Pedlars ahi Petty [* 
12 V. 3. c. 11. | \ 


3, 4 Am. c. 4. F1,4 3 
46. 2. c. 28. F 2. {Se Rent, BieBment.) It preſcribes two Man- 


2. The if the Peg —— 9 50. deore to dee Lord of 
che Liberty of the Place where the Offence was committed; 
nit wilhſtanding the Extenſion of the Mayor of London's Jurif- 2 

diction to 3 Miles Compaſs round it. Page 495, 499. i | 
> Supra under Pa. 389, 390.) 

21 Jac. 1. c. 23. § 6. providing that this Act ( to prevent Reins 
Cera] of Suite rom INFERIOR Courts of Record,) ſhall only extend 
to fcb inferior Courts where an Utter-Barrifter is ee or De. 
puty, and there PRESENT. See Procedendo. 

21 H. 8. c. 13.4 1. prohibiting Spiritual Perſons from robin Lond. 
1% Farm, ereates a new Offence, and preſcribes a particular Reme- : 
dy: Therefore no Indiftment lies upon it. 545. LIE 

3, 4W.& M. c. 11. § 7. allowing unmarried Perſons, not dung 
Child or Children, to be hired and _ Settlements. See N 
Removal (under Pa. 547, 548.) Ws 

29 Car. 2. c. 3. Of Frauds. See Devife: 

26 E. 2. c, 31. for regulating the Manner of ken ing Alebouſes, | 
556 to 565. See NY Information (againſt JOE for re- 
fuſing:) 

3, 4 H. & M. c. 11. § 7. concerning Settlements under a Firing 

ron A YEAR. 565 to 567. See Orders of Removal. 


9 Ann. C. 20. 8 4. Several Informatious in Nature of Quo Wurranto 
conſolidated | into One e all the Defendants. 57 3, See 4th _ 


mation, 


: 43 Eli. c. 2. § 3. about agen One Pariſh in Alp of Another, | 


570, 577. See Orders. 


Cbapmen: and See Conviction.” 


ners of recovering in an Ejectment brought by the Landlord ; | 
vis." by Default; and on Trial; In both which, it muſt be made 
to appear“ That Half a Year's Rent was due; that there was no 
_* {ficient Diſireſs; and that the Leſſor had Power to re-enter,” 
Tn the former Caſe of Judgment againſt the Caſual FjeFer (and 
fo alſo upon Non-Suit on not confefſing Leaſe Entry and Ouſter,) 
This muſt be made to appear by Affidavit : In the latter Caſe, 
the ſame Thing muſt be proved upon the Trial. 620—wr 
Iſt. This is a very different Caſe om that of the Defendant in an 
Aclion for the MESNE PRO ITS, not being eſtopped from going 
into the Title, by a Judgment againſt the e Gee, (to 
which Judgment, He was no Party.) 620. 
2dly. The End and Intent of this Act was to limit and confine 
the Tenant to Six Calendar Months, after Execution executed, 
for offering Saen ee or applying or Relief in Equity. 
619 to 621. Ly | 
3 = | — — Aun. 


nnn 
—— 


A Short Reſarononn®s. 4 


= N yy n__ » e 
— — 328 „4 LE — —— .- _ 3 * 


4, 5 Am, e, 10. 5 . leer e, l e r 2 
15 Ge e ger vile. „ 
8 F. 1. Quia Emptores Tercarum”” —it's. Bia, Poe 103 
| See Alienation. aN 
11 E i. Donis conditionalibus · —when and; how. evaded. 
115. eee 
14 C. 2. c. 20. is a i and declaratory Laws pa) ſeems | 
to have reſtored the Original Tenant to the Præcipe. It Proceeds 
upon the Parties to a Recovery having Power 10 ſi Her it. wg 
See Common Necouery, Tenant in Tail. en 
21 Jac. I. c. 16. Of Limitations.” 119. Sce 8 © IP 
1 Els. c. 19. § ult. (concerning Grants by Weh AFL 4 226, 
See. Biſhops, Grants, Offices, . © MS Ws :: 
= Jar, I: c. 15. § 2. 467. See Banur. Ss N 
„8 JV. z. c. N 
72 1 1 — 8 2, 145 486. See Nele, Tithe : 2 = 
19 G. 2. c. 37. 492. See Inſurance (double.) 1 > 
51 H. 3. de Diftrittione Scaccari does not extend. to Diltreſſes. ia 
Nature of Executions for Poor's Rates and ſuch like, der, S 
dee Diſtrgſ e. 5 
13, 14 C. 2. c. 12. 5 3. 17 Ga, r. 5. $ 1, diag 10 Poor Per. 5 
 ſans.Jegally. removed, and afterwards RETURNING to the Pariſh | 
From whence removed, without bringing a Cerner «$09 nie 
. See * Poor. | 


- 
* 


Suggtim— 


of che Deatb of One of the Parties. 366. See Ejetiment (aint. 
Two; One dies Sc.) N er Ns 


4 
2 . 
a 


Sunday OE 0 


bilided in Days of Notice 56. See Declaration 0 bend a = 


own R Superledeas e 
Ton an n Afton Se Pracbice, Priſoners TW 


t 


Tax. | 
Co 9 of the Rejol-Exthange Aſſurance n in Tann, 
are liable to be aſſeſſed in their me, Capacity; As a Corp 
ration. 1 56 to 158. V. N 
Fixſt.— The, 30000 J, or Aber: 1500000 & (viz. the Sum of 
rag exempted by 6 Geo, 1. c. 18. F2, 5, 10. is S 


* { FA > 


Nen 7 : to 


OY A Shore Reference, E Se. 


to the Original Fund and Company cſtablihed by that AR, 
. and does not extend to the preſent Corporation, ſince founded 


upon a Charter of the Crown, which neither did nor.could: give 
any ſuch Exemption, Page 156. 


Secondly—They ought to be rated as 4 Corporation ; not as 0 l.. 
dividual; (in their reſpective Wards. ) 1 57. 


Term (of by ears.) 


Long Terms for Years are modern Contrivances, unknown to our 
Anceſtors, and different from their Notions concerning Terms for 
N q 
Copybolds, for Term of Years. See Copyholl 
| Leaſe for Years, if Leſſee fo long live ; Remainder to Auvelier. for 
and during the Refidue of the ſame Tzam. This (notwithſtanding 
former Caſes which ſay “That the Reſidue of the Term is void, 
e becauſe the Term . an End by the Death of the hats 85 
call be conſtrued That the Remainder-Man fhall enjoy during 
all the Reſidue of the YEARS to come; Where the manifeſt Ren- 
tion of the Parties appears to be ſo. 285, 286. See Derus (un- 
der Pa. 28 5, 286.) and ſee Caſes denied. 
The Word «© Term” may N the Tine, as well 25 che lug. 
A 
The 67 Caſes held © That ha could be . nw Reminder of a 
Term, after an Eſtate for Life, by Deed, or Will. But, when 
1 long and beneficial Terms came in Uſe, luch Limitations were 
firſt allowed to be created by Will, (under the Name of Exec 
Deuiſes :) And afterwards, Remainders were allowed by Deed 
for the Reſidue of the Years, but not of the Term. But ww Li- 
mitations of Terms are of general Uſe ; their Bounds ſettled ; and 
the Rules concerning them | ene, and abliſbed. 28s, 28 6. 


. me 


1 alownble or not allowable, on n the lat Day of 4 it. 8 TH 
Prattice, 7 1 


Tithes 
en by Quakers. 48 5: See Wakers, | 


Trade and Trader. See - Sos 


A Perſon not qualified to exerciſe a Trade bimſelf, by ** ſerved 
an Apprenticeſhip, entering into Partnerſhip with a qualified Part- 
ner, and only Sharing the Profits and ſtanding the Riſques of che 
Partnerſhip, WITHOUT ever — or ts dk & in-the Trade 


333 himſelf 


2 


1 a 
9 


Ki 616. 


New. See New * RED 


5 — * is not py he —— oF 2e Act 


"of 5 Elix. c. 4 fo as to be lable to the Penalties: My it. ae s 
1 


8 of it. See By- Law. N N — 5 5 0 5 
Regulation of it. See By-Law. A 
In a Village. See Information. 1 


Treaſon, 


Dr. Henſey's Trial, for High Treaſon in adbering to, and aiding, 
and correſponding with the Kung: 8 Enemies: The ſurnmary Fl 
- tory of it. 643 w 052. 
iſt, The Grand Jury brought in this Bill, by itſe if 643. 
2. The Indictment was read to bim, upon His Arraignment :, 
Though He had had a Copy of it five Days before. ibid. 
J '$ Papers found in the Cuſtody of the Perſon Himſelf may be read 
- againſt him, if proved by the Evidence of thoſe. who, have 
ſeen him write, or know his Hand. 644. | 
| 4: Where the Defendant gives no Evidence, the Coun a for 
the Crown may decline to ſum up their own. 646). 7 
Letters of Intelligence written and ſent, in or der to be delivered 
to the Enemy, are, though Id TER C EPT PD, Overt- Acts of 
both the following Species of Treaſon, iz. Compalſing and 
Imagining the King's Death, and adbering fo bis Enemies, . 640. 85 
5 Ws 647, „ ; 
5g . Levying War po an Qvert Act of compaſſng the ha Death. 


* 'Overt Ack. of the Brtention of Levying War are Overt Aft of 
ſuch Compaſſing. ibid. 

5 8. Soliciting a Foreign Prince, even in Auiry with this Crown, 
J0ͥ invade the Realm, is ſuch an Over r Af. ibid. ; 
9. Some One Overt 4 muſt be proved in the County where the 

Indictment is laid. 647. 


10. A Letter dated from a Place which lies in that County, i is ſuffi- 
_ cient for ſuch Proof. ibid. 


II. A Montb's Time was allowed, between Sentence and tb 
Day pointed for Execution. 6 51. 7 


Put ff, upon Account of a Libel "ubliſhed with Intention to influence 
the Jury: But ſhall not be again put off till after Trial of an Infor- 
mation againſt the mere  Pampolet-Sellers. 512. 
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Trial at Bar « 


Concerning a Right to a Track-Path on each Side of the River T-e; 
(alternately) for toing, without paying any Acknowled 
The Right found. Page 292. VVV 

Concerning Fines payable to the Lord of the Barony of Gilliſſand, 

and their Luberty of Exchanging—Found for the Tenants. 333, 


rover 


Is a Hiction, in it's Form: But, in it's Subflance, a Remedy. 41. 
It is a Remedy to recover the Value of perſonal Chattels, wrong- 
fully converted by Another to his own Uſe. 31. The Form ſup- 
poſes that the Defendant may have come lawfully by the Goods. 
31. And it lies in ſuch Caſes. ibid. Where taken wrongfully and 
by Treſpaſs, the Plaintiff, if he brings this Action, waves the 
Treſpaſs, and admits the Poſſeſſion to be lawful. ibid, 
It may be brought for an unlawful Converting ; though the Original = 
Poſſeſſion was lawfully obtained : But no Damages can be recovered 
in this Action, for the mere Tating. . 1 
It is an Action of Tort: But the whole Wrong conſiſts 
Tr Co no „ B 
Two Things only are neceſſary to be proved, to intitle the Plaintiff 
to recover in it; viz. Poſſeſſion, in the Plaintiff; and a wrong ful 
- Converſion, by the Deſendant. /: Eu uu 88 
It is maintainable by the Aſſignees againſt a Sheriff, who ſells the 
Goods of a Bankrupt, (before taken by him in Execution,) -AF- 
TER Aſſignment : For after Aſſignment, they become the Proper- 
ty of the Aſſignees, from the Time of the Bankruptcy, by Rela- 
tion. T 555 55 EX 
 Trover 3 lies againſt the Sheriff, for this unlawful Converſion 5 
Though this Relation ſhall not make him a Treſpaſſer or Wrong - 
Doer, where the Original Taking of the Goods, was prior to the. 
Aſſignment, and lauf. 35 to 38, 5 
In Frover, the Plaintiff waves the Treſpaſs ; 
_ unlawful Poſſeſſion, only. 3. 


gment— 


in the wrongful | 


and relies upon the 0 


Turnpikes. 
It is neither uſual nor convenient, to erect them in the Middle of 
_ ©. Great Towns. 376, 377. „ ä 
The Town (itſelf) of Battel is ExcLUDED out of 26 G. 2. c. 54. 
Act impowers to dig Materials in PRIVATE Sol: (29 G. 2. c. 57.) 
The Seſſions make an Order upon it: Which was quaſhed, 383. 


Iſt, Ex- 


1 8 


A Short Reference . 


— wenn 5 


Iſt. ExPREss Adjudication is not neceflary; where the Recitals 


and Allegations are f/irong, and Concluſions are actually drawn. 
Page 382. 

2d. Yet the Foundations of their Authority ought to appear upon 
\- the Face of the Order, ſome how or other. 282 


1d. Notice to the OwNER of the Soil is not —_ neceſſary, 
382. 

4th, But ani is, wherever He is injured. 151d. 1 

Sth. The Order muſt spEciFy what Materials can nt be found 
in or upon the Waſt, and what may be found 1 in the private 
Soil. 382. 


th. And alſo fox the particular Part of the Private Property: 
ibid. 


Ith. For they cannot order a Digging over the hole Eſtate, in 
general. 382, 383. 
8th. Nor can they dig the private Property, to TRY for Materials, 


without knowtng or at leaſt a reaſonable TPO, that they ſhall 
find them there. ibid. 


Verdict 


4&4. INS 7 Evidence. See Practice, New Trial. 


Without Evidence. See Repleader, New Trial. 


Obtained by Stratagem or unequitable Methods. 3 52, 3 5 "I 
Practice. 


Wrong delivered by the Foreman may be amended. > Adjeurnatur) 


384, 385. 
May NoT be ſet aſide by an INFERIOR Court; 2. for Irregularity 
or Surprize : But not upon the Merits. 571, ; 


Shall not be ſet gſide for Exceſſivencſs of make in u Caſes turning 


upon CIRCUMSTANCES, which are ſtrictly and properly WIT u- 


IN the PROVINCE of the Jury : (As, for Criminal eee 
with the Plaintiff's Wife.) 609. * 


Where the Evidence which 3 it, is clear and Vall, ſhall not 


be ſet aſide. 394 to 398. 


But where the Verdict is againſt Evidence, or againſt the Weight 
pl it greatly preponderating, it ſhall. = 
Fraud will invalidate, in a Court of Law, as well as in a Court of 


Equity: And where it has interfered, the Common-Law Court 


| have a concurrent Juriſdiction with a Court of Equity, to ſet aſide 
the Verdict. 161d. 


Set aide The Antiquity of this Practice; The Rule of it; The 


Reaſonableneſs of it. ibid. 


General Verdicts can wy be ſet Fr by a New Trial. 393. See 


Neu * 


Maſt 


A Short Referent &c. 


Moſt General Verdicts FP legal ee, as en as Propok 
; tions of Fact. Lage 393 go: 


Ueſting 


Of Legacies. See Legacy. 
Of Remainders. See Deviſe. 
Of deviſed Intereſts, See Deviſe. 


View. 


By 4, 5 Ann. c. 16. 0 8. in any Action brought i in any of the Courts 
of Record at Weſtminſter, whats] it ſhall appear to the Court that it 
will be proper and neceſſary that the Jurors ſhould have a View, 
They may Order ſpecial Writs of Diſtringas or Habeas Corpora | 
to iſſue, commanding the Sheriff to have Six or THE FIRST 
TwrLvr of the Jurors therein named, or ſome greater Number 
of them at the Place in queſtion &c : And the Sheriff ſhall, by 
a ſpecial Return, certify That a View has been had.” 5 
And by 3 G. 2. c. 25. (the Balloting-Act) 5 14. it is provided 
That where a View ſhall be allowed, Six of the Jurors named 
in the Pannel, or more, ſhall have the View, and ſhall be the 
firſt ſworn, (or Such of them as appear,) before any Drawing.” 
But as the having a View was nat, by either of theſe Statutes, made 
a Matter gf Courſe, though ſuch a Practice had prevailed, and 
had been abuſed to the Parvolcs of Delay, The Court thought it 
their Duty to- take Care -that their Ordering a View ſhould not 
obſtruct Fuſtice, and prevent the Cauſe from being tried: And 
they reſolved not to Order One any more, without a full Exami- 
nation into the Propriety and Neceſſity of it; unleſs the Party 
praying it would come into ſuch Terms as might prevent an 
unfair Uſe being made of it. For they were All clearly of Opi- 
nion that the AR of Parliament meant that a View ſhould not 
be granted, unleſs the Court was ſatisfied that it was proper and 
neceſſary : And they thought it better that a Cauſe ſhould be tried 
upon a View had by any Six, or by fewer than Six, or even 
witbout any View, than be delayed for a great Length! of Time. 
A 
Accordingly, They added a Clauſe to the uſual Rules for Views, 
purporting that the Party praying a View CoNSENTED © That in 
** Caſe no View ſhould be bad; or if a View ſhould be had by 
© firſt Twelve;) yet the Trial ſhould e and no ObjeRion a 


be made on Account thereof, or tor Want of a gg” Re- 
turn. 2 56. x 
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Since which, Motions for Views are become Motions of Courſe, 
with ſuch additional Conſent annexed to them. Page 256. | 
See the Form of the uſual Rule, and alſo of the modern Addition, 
both in Cauſes to be tried by Special Juries, and thoſe to be tried 
by Common Juries, reſpectively recited verbatim. 257, 258. 


Uiſitoz, 


The general Power of Viſitation, properly exerciſed, 1s ufe ful and 
convenient to Colleges. Per Ld. Mansfield. 200. 


The Juriſdiction of the Viſitor is ſummary and without Appeal from 
. 200. 
The Founder of a College may appoint a Viſitor, either generall ; 
or ſpecially, 200, = 
He may preſeribe particular Modes and Manners, as to Part. ibid 
He may appoint a Special Viſitor, for a particular Purpeſe, and 10 
Fariber. ibid. 
His general Viſitor has incidental Power, as ſuch; But yet he may 
reſtrain him as to particular Inſtances. ibid. : : 
No technical Form of Words is neceſſary for a . 
general or a ſpecial Viſitor. ibid. and 202, 205. 
But it muſt be collected from the whole Pur view of the Statutes con- 
ſidered together, WHAT Power the Founder meant to give the 
Viſitor. 101d. m_—_ 
The Founder may ks a general Viſitor ; and yet appoint rk 
particular Powers in Others, in the firſt Inſtance, ibid. 
Of St. John's College Cambri dre— 


1ſt, The Biſbop of Ely | is Viſitor, as to the Eleetion of Fellows, 
Per Ld. Mansfield. *201, 202. 


And indeed general Viſitor, nach of as to altering the Statutes. 20 I 
7 "| 


| 2dly. And of Dr. Keton's ANNEXED p Fellowſhips, as well as of 
the Reſt. ibid. 
Ingraſted or annexed Fellowſhips in n (though ingraſted 
P Indenture,) are to be conſidered as Part of the OLD Foundation, 
2044; 06. 
And a Clark: of Diftreſ, given to a thed Perfon makes no Dif- 
' ference: For that is no adequate Remedy To the Fellow, (and was 
given diverſo intuitu,) nor ought to take away the SPECIFIC Re- 
© medy, from the Perſon injured. ibid. 
Mandamus to a Viſitor, © to exerciſe his Power over the pere. 
ties, in a Diſpute about the intermediate Profits of a prebendal 
Stall, during it's Vacancy”—Denied, 567, w_ 0s Man- 


damus, 


© For 


A Short Reference . - 


„** 2» 0 


Fer a a Viſitor ba. no ſuch *uriſdiftion : Te muſt be — a0 
cording to the Courſe of the Lau of the Land; As it is a Li- 
tigation not only with the Members of the Body; but with Ex- 
ecutors and Adminiſtrators of deceaſed Prebendaries ; Over whom, 
_e Viſitor can have no Power. TW 567, you. 


wt 
O Fa Married Women. See rain. Baron and Feme. 
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